Missouri  Attorney  General's  Opinions  - 1948 


Opinion 

Date 

Topic 

Summary 

1-48 

Jan  27 

ROADS  AND  BRIDGES. 

County  court  cannot  collect  from  special  road  district  for  repairs  to 
bridge  in  such  special  road  district;  may  assist  special  road  district 
organized  under  Art.  10,  Chap.  46,  R.S.  1939,  in  maintaining  bridges, 
such  money  to  be  paid  out  of  class  6 of  the  budget;  cannot  pay  for 
maintaining  a bridge  in  a special  road  district  organized  under  Art.  11, 
Chap.  46,  R.S.  1939. 

1-48 

Jan  30 

RECORDER. 

FEES. 

Contents  of  annual  report  that  the  recorder  shall  make  to  the  court  of 
all  kinds  of  fees  received  by  him  under  Section  1,  page  1526,  Laws  of 

1945. 

1-48 

Feb  20 

BONDS. 

COUNTY  COURT. 

Authority  of  county  court  to  transfer  money  in  general  revenue  fund  to 
sinking  fund  for  payment  of  interest  and  principal  of  bonds  when  same 

become  due. 

1-48 

Sept  27 

CONSERVATION 

COMMISSION. 

FISH  AND  GAME. 

Employees  of  a resident  state  bait  dealer  cannot  trap  minnows  under 
permit  issued  to  employer. 

1-48 

Nov  15 

ROAD  DISTRICTS. 

Residents  of  a special  road  district  organized  under  Article  11,  Chapter 
46,  R.  S.  Mo.  1939,  cannot  withdraw  or  detach  themselves  from  the 

road  district. 

3-48 

Feb  16 

SHERIFFS. 

EXTRADITION. 

SALARIES  AND  FEES. 

Sheriff  cannot  be  paid  mileage  for  travel  beyond  state  for  returning 
prisoner  who  has  waived  extradition.  There  is  no  requirement  that  the 
sheriff  go  beyond  the  state  line  for  a fugitive. 

3-48 

Nov  24 

ELECTIONS. 

STATE 

REPRESENTATIVES. 

Where  tie  vote  in  election  for  state  representative  occurs  and  question 
arises  concerning  legality  of  several  votes  cast,  the  State  House  of 
Representatives  may  make  final  determination. 

4-48 

Jan  12 

BONDS. 

COUNTY  COURT. 

COUNTY  TREASURER. 

County  court  is  prohibited  by  Sec.  26(a),  Art.  VI  of  Constitution,  from 
becoming  indebted  exceeding  in  any  year  the  income  and  revenue 
provided  for  such  year,  and  contract  between  county  and  surety 
company  for  payment  over  4 year  term  of  premiums  on  county 
treasurer's  bond,  given  for  protection  of  school  fund,  does  not  bind 
county  for  more  than  one  year.  County  court  may  in  any  year  set  bond 
required  of  treasurer  for  protection  of  school  money. 

4-48 

Mar  15 

SHERIFFS. 

Several  questions  regarding  salaries  of  sheriffs  in  counties  of  the 

second  class. 

4-48 

Apr  6 

MUNICIPALITIES. 

Authority  of  City  of  Carthage  to  install  parking  meters  around  county 

COUNTIES. 

MOTOR  VEHICLES. 

square. 

4-48 

July  17 

COUNTY  ASSESSORS. 

SECOND  CLASS 

COUNTIES. 

FEES  AND  SALARIES. 

Fees  earned  by  county  assessors  in  second  class  counties  for  certifying 
copies  of  assessments  of  personal  property,  and  merchants  and 
manufacturers  assessments  on  property  taxable  in  a city  to  appropriate 
city  officials  may  be  legally  retained  by  assessors  in  addition  to  salary 
provided  by  law,  and  need  not  be  paid  into  the  county  treasury. 

5-48 

Jan  6 

MAGISTRATE 

COURTS. 

Magistrate  must  keep  judgment  docket;  magistrate  judgment  not  lien 
until  transcript  of  judgment  filed  with  circuit  clerk. 

5-48 

Mar  10 

MAGISTRATE 

COURTS. 

Division  No.  2 of  the  Magistrate  Court  of  Nodaway  County  is  a legally 

constituted  court. 

5-48 

Mar  29 

SPECIAL  ROAD 

DISTRICTS. 

BONDS. 

Special  road  district  organized  under  provisions  of  Art.  18,  Chap.  46,  R. 

S.  Mo.  1939,  which  issues  bonds,  may  dissolve  before  such  bonds  are 
paid,  and  certification  of  amount  necessary  to  pay  such  bonds  is  to  be 
made  by  trustee,  or,  if  he  fails,  by  state  auditor,  and  levy  is  made  by 
county  court. 

5-48 

Apr  27 

ELECTIONS. 

Sufficiency  of  petition  for  special  election  to  establish  Public  County 
Health  Center  determined  from  petition  as  amended,  but  supplemental 
petitions  not  permitted. 

5-48 

June 

ROADS  AND  BRIDGES. 

Special  road  district  cannot  be  organized  under  Art.  18,  Chap.  46,  R.S. 

25 

SPECIAL  ROAD 

DISTRICTS. 

Mo.  1939,  when  all  of  territory  in  road  district  constitutes  all  or  a part 
of  a city  of  the  fourth  class.  Funds  of  the  road  district  arising  from 
special  road  and  bridge  tax  cannot  be  spent  in  incorporated  towns  or 

cities. 

5-48 

July  1 

TAXATION. 

SALES  AND  USE  TAX. 

MOTOR  VEHICLES, 

ETC. 

Sales  and  use  tax  under  H.B.  No.  258  of  the  64th  General  Assembly  is 
applicable  to  motorcycles  and  motorscooters;  dealer  who  purchases 
car  as  demonstrator  is  subject  to  tax. 

5-48 

Sept  9 

TAXATION. 

REVENUE. 

Proceeds  of  use  tax  imposed  by  Paragraph  (c)  of  Section  11412,  Mo. 

R.S. A.,  to  be  credited  to  State  Highway  Department  fund. 

5-48 

Nov  17 

TAXATION. 

SALES  TAX. 

Sales  of  food  and  drinks  at  cafeteria  owned  by  manufacturing  company 
to  employees  of  such  manufacturing  company  are  subject  to  the  sales 

tax. 

6-48 

Feb  19 

PUBLIC  SERVICE 

COMMISSION. 

TAXICABS. 

Certificate  of  Convenience  and  Necessity  not  required  of  persons 
operating  "taxi-cabs"  whose  "principal  operations"  are  within  a city  or 
suburban  territory  adjacent  thereto. 

9-48 

Apr  27 

Hon.  Virgil  H.  Black 

WITHDRAWN 

9-48 

Nov  15 

TAXATION  AND 

Funds  distributed  to  counties  by  state  derived  from  Private  Car  Tax  are 

REVENUE. 

COUNTY  FUNDS. 

placed  in  County  General  Revenue  Fund. 

9-48 

Nov  26 

COUNTY  COURTS. 

Refund  from  State  to  County  to  be  credited  to  county  fund  from  which 
warrant  was  issued,  through  error,  to  pay  entire  cost  of  road:  Such  sum 
can  be  used  for  road  maintenance  in  year  1948  even  though  prior  to 
the  refund  amount  permitted  by  budget  had  been  spent. 

10-48 

Mar  1 

OPTOMETRY  BOARD. 

Validity  of  rules. 

10-48 

Mar  15 

SHERIFFS. 

Amount  paid  janitor  for  going  after  food  at  restaurant  for  persons 
confined  in  county  jail  and  returning  tray  and  dishes  constitutes  actual 
costs,  as  provided  in  Section  4,  page  1563,  Laws  of  Missouri  1945. 

10-48 

May  14 

Hon.  Fred  C.  Bollow 

WITHDRAWN 

10-48 

June 

29 

OPTOMETRY. 

Advertisement  "prices  are  reasonable"  not  indirect  advertisement  of 
prices  for  optometric  services  within  Section  10121  (G)  R.  S.  Mo.  1939, 
as  amended  (Laws,  1947,  p.  415). 

10-48 

June 

30 

SCHOOL  BOARDS. 

Member  cannot  contract  in  private  capacity  with  board.  (September 

1964  - See  statute  165.157,  RSMo  1963  Supp.  making,  selling  or 
providing  commodities  a misdemeanor.) 

10-48 

July  21 

Hon.  Robert  L. 

Borberg 

WITHDRAWN 

10-48 

Sept  10 

COUNTY  CLERKS. 

The  clerk  of  the  county  court  in  counties  of  the  third  class  are 
authorized  to  select  clerical  help. 

11-48 

Jan  31 

ELECTIONS. 

HOSPITAL. 

The  term  "General  Election"  means  the  election  held  in  November  of 

even  years.  Trustees  not  nominated  by  primary  elections:  any  qualified 
person  may  be  placed  on  ballot. 

11-48 

June  8 

MAGISTRATE 

COURTS. 

CRIMINAL 

PROCEDURE. 

Warrant  issued  by  magistrate  and  endorsed  by  county  clerk  may  be 
served  by  sheriff  of  another  county  if  endorsed  by  a magistrate  of  such 
county. 

11-48 

Oct  25 

ELECTIONS. 

All  identifying  numbers  on  ballot  must  be  concealed  by  black  sticker. 

11-48 

Nov  22 

COUNTY  HOSPITALS. 

Restriction  on  number  of  trustees  who  may  reside  in  town  where 
hospital  is  located  does  not  apply  to  trustees  chosen  at  election. 

12-48 

Feb  20 

TAXATION. 

SCHOOLS. 

Authority  to  issue  bonds  for  construction  of  schoolhouse  carries  with  it 
the  authority  of  directors  to  impose  a tax  for  sinking  fund  and  interest 
in  addition  to  the  rate  for  current  purposes. 

12-48 

May  19 

PROBATE  COURTS. 

Probate  courts  in  this  state  have  no  power  to  commit  a person  under 
guardianship  in  said  court  because  of  habitual  drunkenness  to  a state 
hospital  or  any  other  institution. 

12-48 

June 

17 

Hon.  Joseph  N. 

Brown 

WITHDRAWN 

13-48 

Jan  21 

TAXATION. 

SALES  TAX. 

Retail  sales  made  by  or  to  an  educational  institution  supported  by  a 
religious  organization  are  exempt  from  provisions  of  the  Sales  Tax  Act. 

13-48 

Apr  12 

INTOXICATING 

LIQUOR. 

(1)  Corporation  or  individual  owner,  as  licensee  of  several  retail  stores 
or  outlets  licensed  to  sell  intoxicants  at  retail,  may  purchase 
intoxicants,  place  the  intoxicants  in  central  warehouse  or  on  licensed 
premise,  and  then  distribute  the  intoxicants  as  needed  to  the  various 
licensed  stores  or  retail  outlets  belonging  to  this  same  corporation  or 
individual  owner.  (2)  The  transfer  of  intoxicants  from  store  to  store, 
and  between  stores  or  outlets,  all  belonging  to  the  same  corporation  or 
individual  owner,  as  licensee,  is  not  done  in  violation  of  the  Liquor 
Control  Act  of  Missouri,  particularly  Section  4913,  R.S.  Mo.  1939. 

13-48 

Apr  30 

CONSERVATION 

COMMISSION  FISH  & 

GAME  LAWS. 

CRIMINAL 

PROCEDURE. 

Persons  taking  and  possessing  fish  from  private  lakes  are  subject  to 
prosecution  unless  they  have  obtained  a Co.  or  State  fishing  permit,  or 
the  owner  of  said  lake  has  obtained  a game  breeders  permit  and 
furnished  such  persons  with  a written  statement  as  provided  in  Secs. 

55  & 56,  Wildlife  & Forestry  Code  of  Missouri. 

13-48 

May  7 

BD.  OF  PROBATION  & 

PAROLE. 

(1)  Board  of  Probation  & Parole  has  authority  under  the  law  (Sec. 
8992.39,  Laws  of  Mo.  1945)  to  parole  (release  upon  condition)  an 
inmate  of  a correctional  institution  of  the  State  of  Mo.,  to  the  custody 
of  the  warden  of  a penal  institution  in  another  State  or  to  the  warden 
of  a U.S.  Penitentiary;  (2)  If  an  inmate  is  paroled  to  a detainer  said 
inmate  could  be  returned  to  the  Missouri  Penitentiary  for  a parole 

violation  which  occurred  after  his  release  from  the  out-of-state 

institution  and  before  the  expiration  of  the  Missouri  sentence. 

13-48 

July  29 

APPROPRIATION. 

REFUND. 

Present  claim  for  a refund  may  be  assigned. 

13-48 

Aug  2 

MAGISTRATES. 

JUSTICES  OF  THE 

PEACE. 

Justices  of  the  peace  qualified  for  appointment  as  additional 
magistrate. 

13-48 

Nov  10 

INSANE  PERSONS. 

Probate  Court  of  County  wherein  a State  Hospital  is  located  does  not 
have  jurisdiction  to  pass  upon  the  sanity  of  pay  patient  within  such 
hospital  unless  they  are  residents  of  that  county. 

14-48 

Oct  14 

CORONERS. 

If  coroner  is  unable  to  take  inquest,  any  magistrate,  or  judge  of  the 
county  of  record  of  the  county  may  take  the  inquest. 

15-48 

Jan  17 

RECORDER  OF  DEEDS. 

MARRIAGE. 

Under  Section  3364,  page  640,  Laws  of  Missouri,  1943,  applications  for 
marriage  license  must  be  presented  and  filed  with  the  recorder  of 

deeds  that  issues  said  license. 

15-48 

Apr  2 

PENSIONS. 

SOCIAL  SECURITY. 

Necessary  that  recipients  of  old  age  assistance  continue  to  be  residents 
of  the  state  in  order  to  qualify. 

18-48 

Feb  2 

COUNTY  HIGHWAY 

COMMISSION. 

The  terms  of  members  of  County  Highway  Commission  begin  on  the 
date  of  the  appointment  of  the  original  commission  by  the  county 
court,  and  thereafter,  one  commissioner  should  be  appointed  each 
year  for  a four-year  term  beginning  on  that  date. 

18-48 

Feb  11 

MAGISTRATE  COURT. 

Magistrate  cannot  require  deposit  for  costs  in  all  civil  proceedings. 

18-48 

Apr  9 

MAGISTRATE 

COURTS. 

MARRIAGE. 

Magistrate  can  solemnize  marriages  in  his  county  alone  except  under 

certain  conditions. 

18-48 

Sept  13 

SCHOOLS. 

District  must  pay  tuition  of  high  school  students  outside  the  district. 

Parents  liable  for  tuition  when. 

19-48 

June  2 

UNIVERSITY. 

Matching  of  funds  appropriated  for  construction  of  dormitories. 

19-48 

Sept  2 

METROPOLITAN 

AREA  PLANNING 

COMMISSION. 

Method  of  procedure  in  creating  obligations  and  paying  expenses. 

19-48 

Dec  3 

UNIVERSITY  OF 

MISSOURI. 

PROPOSED 

VOCATIONAL  SCHOOL 

AT  CAMP  CROWDER. 

Proposed  conveyance  of  real  estate  from  Federal  Government  to 

Board  of  Curators  of  the  University  of  Missouri  for  use  as  site  for 
vocational  school,  restricting  same  to  that  use  for  twenty-five  year 
period,  providing  for  semi-annual  reports  to  War  Assets  Administration, 
providing  against  sale  of  property  within  twenty-five  years  of  date  of 
deed  without  consent  of  the  United  States,  and  providing  for  reversion 
to  the  United  States  in  the  event  of  violation  by  the  Board  of  Curators 
of  certain  restrictions  would  convey  absolute  fee  simple  title  to  the 

Board  of  Curators  within  the  meaning  of  "An  Act  to  establish  a 

Missouri  State  Vocational  School",  Laws  Mo.  1947,  pp.  364-365. 

20-48 

May  21 

CIRCUIT  CLERKS. 

TRANSCRIPTS. 

FEES. 

Circuit  clerks  may  charge  10C  per  hundred  words  and  figures  for 
preparing  and  certifying  the  record  proper,  and  5C  per  hundred  words 
and  figures  for  inserting  and  certifying  the  bill  of  exceptions  or 
abbreviated  transcript  of  the  evidence  in  cases  on  appeal  to  the 
appellate  courts. 

20-48 

July  10 

DRAINAGE  DISTRICTS. 

Merchantable  timber  growing  in  ditches  of  a county  court  drainage 
district  may  be  sold  by  the  county  court  and  the  proceeds  credited  to 
such  drainage  district. 

20-48 

July  16 

Hon.  Edward  Cusick 

WITHDRAWN 

20-48 

Sept  21 

Mr.  Marshall  Craig 

WITHDRAWN 

24-48 

Mar  1 

STATE  FAIR. 

APPROPRIATIONS. 

Money  cannot  be  expended  by  the  State  out  of  existing  or  proposed 
appropriations  for  the  purchase  of  the  Veterinary  Building  located  on 

the  State  Fair  Grounds. 

24-48 

Mar  22 

TAXATION. 

SCHOOLS. 

ELECTIONS. 

Tax  levy  voted  to  increase  taxes  for  construction  of  new  school  building 
can  be  earmarked  for  construction  of  such  building.  Additional  levy 
may  be  voted  at  subsequent  election  if  necessary  for  construction  of 
school  building.  Notice  of  purpose  of  increase  and  rate  of  increase  is 
sufficient  to  earmark  taxes  received  from  such  levy. 

24-48 

May  22 

CONSTITUTIONAL 

LAW. 

MILK. 

Illegal  milk  delivered  to  dairy  products  plant  which  has  not  been 
purchased  by  such  plant  may  be  colored  with  harmless  coloring  matter 
by  agents  of  Department  of  Agriculture  or  any  "A"  or  "C"  grader 
licensed  by  said  department.  Sec.  14103,  Laws  of  Mo.  1945,  p.  83,  is 

constitutional. 

24-48 

Sept  22 

JURIES. 

PAYMENT  OF  BOARD 

BILL  OF  JURIES. 

Board  bills  of  juries  in  cases  in  which  state  is  liable  for  costs  should  be 
submitted  with  the  criminal  cost  bill  and  county  court  should  not  be 
billed  for  such  expense. 

24-48 

Nov  16 

INTOXICATING 

LIQUOR. 

Intoxicating  liquor  in  interstate  commerce  "across"  the  State  of 

Missouri  from  Illinois  to  Oklahoma  cannot  be  seized  for  not  bearing 
Missouri  revenue  stamps. 

25-48 

Jan  22 

SHERIFFS. 

Sheriff  is  entitled  to  per  diem  provided  in  Section  13411,  R.S.  Mo. 

1939,  for  attendance  in  courts  of  record.  Fee  is  properly  allowed  to  the 
sheriff  and  not  to  the  deputy  for  the  deputy's  attendance. 

25-48 

Feb  9 

HIGHWAY 

ENGINEERS. 

COUNTIES. 

In  counties  having  a population  of  more  than  20,000  and  less  than 
50,000  inhabitants  where  the  county  surveyor  is  ex  officio  highway 
engineer,  under  Section  8660,  R.S. Mo.  1939,  the  county  court  may  not 
appoint  a county  highway  engineer  prior  to  January  1,  1949,  or  until 
after  expiration  of  term  of  office  of  such  county  surveyor  or  a vacancy 
exists  in  the  office  of  county  surveyor. 

25-48 

Mar  19 

CHIROPRACTIC 

BOARD. 

Applicant  for  license  must  make  grade  of  60  per  cent  in  each  subject, 
and  75  per  cent  average  on  entire  examination. 

26-48 

Jan  29 

MAGISTRATES. 

Term  of  additional  magistrate  ends  at  next  general  election. 

26-48 

Feb  6 

COUNTY  TREASURER. 

HIGHWAY  ENGINEER. 

SURVEYOR. 

County  treasurer  elected  in  1948  in  township  organization  county 
serves  4 year  term.  County  surveyor  is  to  be  elected  in  1948,  but  by 
such  election  does  not  become  ex  officio  highway  engineer. 

26-48 

Oct  1 

MOTOR  VEHICLES. 

Provisions  of  Motor  Vehicle  Safety  Responsibility  Act  inapplicable  to 
claim  allowed  in  bankruptcy  proceeding. 

27-48 

Feb  21 

MAGISTRATES. 

STATE  HIGHWAY 

PATROL. 

CRIMINAL  LAW. 

Members  of  the  State  Highway  Patrol  may  execute  warrants  anywhere 

in  the  State  of  Missouri  when  directed  to  them  for  the  arrest  of 

persons  for  criminal  offenses  pertaining  to  the  operation  of  motor 
vehicles  upon  the  highways  of  this  state. 

27-48 

Mar  10 

CORPORATION 

FRANCHISE  TAX. 

Foreign  corporation  not  required  to  pay  Missouri  corporation  franchise 
tax  in  year  of  commencing  business  in  the  state. 

27-48 

May  11 

TAXATION  AND 

REVENUE. 

Missouri  State  Tax  Commission  does  not  have  authority  to  apportion 
“distributable  property"  of  railroad  company  of  similar  public  utility  to 
public  library  districts. 

27-48 

June 

29 

AGRICULTURE. 

OLEOMARGARINE. 

It  is  lawful  to  sell  colored  oleomargarine  in  the  State  of  Missouri. 

27-48 

Aug  19 

TAXATION  AND 

REVENUE. 

Foreign  corporation  not  engaged  in  business  in  Missouri  is  not  liable  to 

Missouri  franchise  tax. 

27-48 

Nov  8 

OFFICERS. 

TOWNSHIP 

COLLECTOR. 

Township  collector  by  changing  his  residence  to  another  township  does 
not  thereby  forfeit  his  office  and  may  collect  taxes  in  the  township  in 

which  he  is  elected  until  he  is  removed. 

27-48 

Nov  29 

TAXATION. 

Corporation  electing  to  file  franchise  tax  return  under  Section  144, 

Laws  of  Missouri,  1943,  page  410,  is  to  be  taxed  upon  total  value  of 

assets. 

27-48 

Dec  11 

ROADS  AND  BRIDGES. 

General  road  district  in  county  under  township  organization  may 
contribute  funds  to  county  court  for  construction  of  bridge  over  stream 
dividing  township  from  another  township  within  same  county. 

27-48 

Dec  30 

INSURANCE. 

Approval  of  proceedings  for  increase  of  capital  stock  of  Commonwealth 
Life  and  Accident  Insurance  Company. 

30-48 

Feb  24 

DRAINAGE  AND 

LEVEE  DISTRICTS. 

St.  John  Drainage  and  Levee  District  has  implied  authority  to  enter  into 
assurances  assuring  the  United  States  that  it  will  maintain,  after 
construction,  the  levee  the  construction  of  which  is  contemplated  by 

the  United  States. 

31-48 

Mar  3 

BAIL  BONDS. 

The  clerk  of  the  circuit  court  may  fix  bail  and  take  a bond  or 
recognizance  where  the  defendant  is  under  arrest  or  in  custody  after 
an  information  or  indictment  has  been  filed,  and  when  court  is  not  in 

session. 

31-48 

June 

24 

OFFICERS. 

SALARIES. 

Circuit  Clerk  and  Ex-officio  Recorder  entitled  to  additional 

compensation  provided  in  Senate  Bills  247  and  274,  64th  General 
Assembly. 

31-48 

Nov  17 

TAXATION. 

COUNTIES. 

Counties  may  not  exact  a gasoline  tax  in  the  absence  of  specific 
legislation  authorizing  same. 

33-48 

Feb  18 

CRIMINAL  LAW. 

MOTOR  VEHICLES. 

Under  reciprocal  provisions,  a resident  of  Michigan  may  operate  a 
motor  vehicle  for  a period  of  90  days  in  any  1 year  without  registering 

same  with  the  Commissioner  of  Motor  Vehicles. 

33-48 

May  26 

WORKMEN'S 

Second  Injury  Fund  provided  for  in  Section  3707,  R.  S.  Mo.  1939,  and 

COMPENSATION. 

SECOND  INJURY 

FUND. 

amendments  thereto,  is  liable  for  the  payment  of  additional  medical 
attention  to  an  injured  employee  by  special  order  of  the  Workmen's 
Compensation  Commission,  even  though  such  employee  is  drawing 
regular  payments  from  said  Fund  because  of  permanent  total  disability. 

33-48 

June 

10 

INHERITANCE  TAX. 

EXEMPTIONS. 

Proceeds  of  pension  under  the  provisions  of  the  Federal  Retirement 

Act  are  exempt  from  inheritance  tax. 

33-48 

June 

10 

ELECTIONS. 

Where  a person  has  duly  filed  for  public  office  and  within  the  proper 
time  files  a withdrawal  of  that  candidacy,  said  person  cannot 
subsequently  file  a withdrawal  of  the  withdrawal. 

33-48 

June 

29 

WORKMEN'S 

COMPENSATION. 

An  employer,  under  the  terms  of  Section  3707,  Laws  of  Missouri,  1945, 
page  1998,  must  pay  the  sum  of  $100.00  into  the  Second  Injury  Fund, 
where  an  employee  suffers  the  total,  permanent  loss  of  the  use  of  an 
eye,  resulting  from  two  accidental  injuries. 

33-48 

Aug  2 

EXTRADITION. 

SHERIFFS. 

Sheriffs  may  retain  expenses  incurred  as  a messenger  of  the  Governor 
in  returning  fugitive  from  another  state  or  territory. 

33-48 

Sept  24 

OFFICERS. 

Incumbent  public  officer  entitled  to  retain  office  until  successor  elected 
or  appointed  and  qualified. 

33-48 

Oct  8 

DIVISION  OF 

WORKMEN'S 

COMPENSATION. 

The  Division  of  Workmen's  Compensation  may,  under  Sec.  3727,  R.S. 

Mo.  1939,  adopt  and  enforce  rules  of  procedure  in  the  administration 
of  the  Compensation  Act. 

33-48 

Oct  22 

Hon.  James  Glenn 

WITHDRAWN 

33-48 

Nov  30 

SHERIFFS. 

Sheriff  transporting  veteran  to  veterans'  hospital  pursuant  to  order  of 
probate  court  and  paid  5C  per  mile  by  Veterans'  Administration  is  not 
entitled  to  additional  5C  per  mile  from  county. 

33-48 

Dec  16 

DOGS  AS  DOMESTIC 

ANIMALS  WITHIN 

MEANING  OF  SEC. 

4556,  R.  S.  MO.  1939. 

Dogs  are  domestic  animals.  Section  4556,  R.S. Mo.  1939,  is  applicable  to 
dogs  as  well  as  to  the  animals  specifically  mentioned  therein. 

34-48 

Mar  12 

CRIMINAL  LAW. 

MAGISTRATES. 

When  several  defendants  jointly  charged  with  a felony  and  one 
defendant  disqualifies  the  magistrate  at  a preliminary  hearing,  that 
magistrate  shall  continue  to  examine  other  defendants.  If,  on  the  trial 
before  a magistrate  for  a misdemeanor,  it  appear  from  evidence 
defendant  should  be  put  on  trial  for  a felony,  it  is  the  duty  of 
magistrate  to  dismiss  the  misdemeanor  charge  and  proceed  to  have 
defendant  charged  with  a felony  in  conformity  with  the  statutes. 

35-48 

Jan  28 

DUTIES  OF 

PROBATION  OFFICER. 

Mentally  deficient  child  ordered  committed  to  state  hospital  by 

Juvenile  Court  in  St.  Louis  should  be  taken  to  the  hospital  by  the 
Probation  officer  rather  than  by  the  sheriff. 

36-48 

Mar  5 

MAGISTRATE 

COURTS. 

FILING  FEE. 

Disposition  of  $5.00  filing  fee  paid  to  the  clerk  of  the  magistrate  court 
upon  granting  a change  of  venue. 

36-48 

Sept  23 

VITAL  STATISTICS. 

HOUSE  BILL  NO.  65. 

Only  information  from  records  of  clerks  and  recorders  may  be  required 
by  State  Registrar. 

37-48 

Jan  14 

OFFICERS. 

Deputy  sheriffs  appointed  by  the  sheriff  in  counties  of  third  class  under 
authority  of  Sec.  2,  Laws  of  1945,  p.  1562,  do  not  have  a "term  of 
office"  and  compensation  of  such  deputies  may  be  changed  at  any 
time  by  the  circuit  judge. 

37-48 

Jan  21 

CITIES  OF  THIRD 

CLASS. 

ORDINANCES. 

DRUNKEN  DRIVING. 

City  of  third  class  has  power  to  arrest,  try  and  fine  a person  driving  a 
motor  vehicle  while  intoxicated  within  the  limits  of  such  city  when  an 
ordinance  on  such  subject  has  been  passed. 

37-48 

Feb  20 

CHIROPODY. 

Person  advertising  as  "orthopedic  shoemaker"  and  "foot  appliance 
specialist"  is  engaged  in  practice  of  chiropody. 

37-48 

Apr  28 

LIQUOR  LAWS. 

Sec.  4992,  R.S.  Mo.  1939,  applies  to  the  provisions  of  Art.  2,  Chap.  32 
in  existence  at  the  time  said  Sec.  was  enacted,  and  also  applies  to  any 
provision  of  Art.  2,  Chapter  32,  enacted  by  the  Legislature  since  the 

time  of  its  enactment. 

37-48 

July  1 

OFFICERS. 

Offices  of  Judge  of  County  Court  and  Member  of  the  County  Board  of 

Education  inconsistent. 

37-48 

Aug  6 

STATE  COLLEGES. 

BOARD  OF  REGENTS. 

Vice  President  of  Board  of  Regents  should  serve  remainder  of 
biennium  upon  death  of  President. 

37-48 

Nov  22 

MOTOR  VEHICLES. 

Invalid's  chair  with  gasoline  motor  not  required  to  be  licensed. 

40-48 

June 

30 

SCHOOLS. 

Money  may  not  be  transferred  from  Building  Fund  to  Incidental  Fund. 

41-48 

Feb  5 

TAXATION  OF 

ACCOUNTS  OF 

CREDIT  UNIONS,  H.B. 
407,  64TH  GENERAL 

ASSEMBLY. 

TAX  RETURNS. 

(1)  It  is  mandatory  under  H.B.  407,  64th  General  Assembly,  Laws  Mo. 
1947,  page  236,  for  credit  unions  to  file  tax  returns  on  calendar  year 
basis.  (2)  Tax  is  to  be  computed  on  basis  of  dividends  accruing  at  the 
end  of  the  fiscal  year  occurring  in  the  preceding  calendar  year.  (3)  Said 
H.B.  407  is  unconstitutional,  in  so  far  as  it  provides  for  a 1947  tax 
based  upon  dividends  declared  on  Sept.  30,  1946,  which  last 
mentioned  date  was  prior  to  July  1,  1947,  the  effective  date  of  said 

H.B.,  but  is  constitutional  as  to  taxes  for  1948  and  succeeding  years. 

42-48 

Feb  11 

Hon.  F.  M.  Horton 

WITHDRAWN 

42-48 

Apr  1 

TAXATION. 

SCHOOLS. 

MAGISTRATE 

Cannot  increase  rate  of  taxation  for  school  purposes  at  school  meeting 
unless  notice  of  such  proposition  is  given.  Warrant  must  issue 
forthwith  when  information  filed  unless  defendant  is  voluntarily 

COURTS. 

present  at  that  time. 

42-48 

May  20 

MAGISTRATE 

COURTS. 

Magistrates  cannot  give  instructions  in  civil  cases. 

42-48 

May  24 

APPROPRIATIONS. 

That  part  of  Sec.  3.040  of  House  Bill  No.  449  of  the  64th  General 
Assembly  appropriating  $100,000  for  purchase,  installation  and 
operation  of  equipment  necessary  to  administration  of  Permanent 
Registration  Law  does  not  authorize  payment  of  any  salaries  out  of 
such  appropriation. 

42-48 

May  29 

BLIND  PENSIONS. 

Construing  Section  9457,  page  1350,  Laws  of  Missouri,  1945,  relative 
to  the  payment  of  accrued  unpaid  balance  upon  the  death  of  a 
recipient,  to  the  legal  representatives  of  such  pensioner. 

42-48 

June 

17 

APPROPRIATIONS. 

Members  and  secretary  of  Industrial  Commission  of  Missouri  are  to  be 
compensated  for  the  period  of  July  1,  1948,  to  July  19,  1948,  from 
funds  appropriated  under  Sec.  4.270  of  House  Bill  No.  450  of  64th 
General  Assembly. 

42-48 

July  2 

MAGISTRATES. 

MAGISTRATE  CLERKS. 

Magistrate  may  raise  salary  of  clerk  when  assessed  valuation  is  finally 
placed  at  higher  level. 

42-48 

July  22 

TAXATION. 

REVENUE. 

Refund  of  Missouri  Motor  Fuel  Tax  may  not  be  made  to  Veterans 
Administration  from  money  appropriated  under  Section  3.060  of  House 
Bill  No.  172  of  the  64th  General  Assembly. 

42-48 

Aug  10 

APPROPRIATIONS. 

Deficiency  in  sum  appropriated  under  Sec.  2.093  of  House  Bill  448  of 
the  64th  General  Assembly  to  be  prorated  among  all  counties  of  the 

state. 

42-48 

Aug  19 

COUNTY  COURTS. 

ROADS  AND  BRIDGES. 

County  court  does  not  have  power  to  give  a bridge  on  an  abandoned 
county  highway  to  a special  road  district  in  another  county,  nor  does 
the  county  court  have  power  to  sell  such  bridge  to  a special  road 
district  in  another  county  for  a nominal  consideration. 

42-48 

Sept  9 

TAXATION. 

REVENUE. 

Method  of  distribution  of  County  Stock  Insurance  Fund. 

42-48 

Nov  16 

COUNTY 

MEMORIALS. 

State's  contribution  to  county  memorial  to  Monroe  County  approved; 
to  Knox  County  disapproved. 

42-48 

Nov  29 

CRIMINAL  LAW. 

Issuance  of  certified  copy  of  judgment  and  sentence  or  "commitment" 
a mere  ministerial  act  and  errors  therein  may  be  corrected. 

42-48 

Dec  9 

APPROPRIATIONS. 

Attorney  fee  paid  in  connection  with  issuance  of  revenue  bonds  not 
"matching  funds"  within  the  meaning  of  an  act  found  Laws  of  1945, 
page  397,  and  an  act  found  Laws  of  1947,  Vol.  1,  page  175. 

42-48 

Dec  21 

CRIMINAL  LAW  AND 

Costs  for  issuing  search  warrants  to  agents  of  the  Conservation 

COSTS. 

Commission. 

42-48 

Dec  27 

WITNESSES. 

Wife  is  competent  witness  against  husband  for  failure  to  support  wife 

and  minor  child.  Same  when  wife  is  divorced. 

43-48 

June 

18 

TAXATION. 

Dirt  moving  and  hauling  machinery  used  by  foreign  corporation 
contractor  in  work  on  railroad  in  Iron  County,  if  present  on  January  1st, 
is  taxable  in  Iron  County. 

43-48 

June 

22 

TAXATION. 

ASSESSORS. 

COUNTY  COURTS. 

County  court  may  not  control  the  county  assessor  in  determining  the 
assessment  lists  of  personal  property  which  he  will  make. 

44-48 

Mar  15 

LABOR. 

Division  of  Industrial  Inspection  does  not  have  authority  to  make  or 
promulgate  rules  and  regulations. 

45-48 

Feb  19 

INSURANCE- 

REINCORPORATION 

OF  COMPANIES. 

Insurance  companies  organized  under  the  provisions  of  Art.  Ill,  Chapter 
37,  R.S.  Mo.  1939,  may  reincorporate  under  the  provisions  of  Art.  IV, 
Chapter  37,  R.S.  Mo.  1939,  to  make  insurance  on  the  stipulated 
premium  plan. 

45-48 

Mar  10 

INSURANCE. 

It  is  not  mandatory  for  insurance  companies  or  associations  doing 
business  on  the  stipulated  premium  plan,  under  section  5885,  Article 

IV,  Chapter  37,  R.  S.  Mo.  1939,  to  obtain  an  application  for  insurance 
before  issuing  the  policy,  or  to  attach  an  application  to  a policy  when 

issued. 

45-48 

Apr  22 

MUTUAL  INSURANCE 

COMPANIES 

ORGANIZED  UNDER 

ARTICLE  7,  CHAPTER 
37,  R.  S.  MO.  1939. 

Such  companies  under  H.B.  498,  may  write  multiple  insurance  lines, 
including  fire  insurance  and  thereby  are  subjected  to  all  of  the 
provisions  of  Article  8,  Chapter  37,  R.  S.  Mo.  1939. 

45-48 

Apr  23 

INSURANCE 

COMPANIES 

ORGANIZED  UNDER 

ARTICLE  7,  CHAPTER 

37,  R.  S.  MO.  1939. 

Insurance  companies  organized  under  Article  7,  Chapter  37,  R.  S.  Mo. 
1939,  may  issue  a policy  on  personal  property,  known  as  a "floater" 
policy  that  might  involve  loss  by  fire  in  transportation. 

45-48 

Oct  12 

LIFE  AND  ACCIDENT 

INSURANCE. 

A domestic  life  or  accident  insurance  corporation  may,  under  the  terms 
of  Section  5886  and  Section  5894,  Article  4,  Chapter  37,  R.S.  Mo.  1939, 
reincorporate  to  carry  on  insurance  on  the  stipulated  premium  plan. 

The  direction  and  handling  of  the  business  of  such  reincorporated 
insurance  company  must  be  done  and  performed  by  the  board  of 
directors  of  the  reincorporated  company. 

46-48 

Jan  2 

APPROPRIATIONS. 

Compensation  of  members  of  the  Public  Hearing  Panel,  under  House 

Bill  No.  180,  should  be  paid  out  of  the  appropriation  of  the  State  Board 

of  Mediation. 

46-48 

Jan  13 

BARBER  BOARD. 

Person  attending  approved  out-state  school  entitled  to  receive  credit 
for  education  in  applying  for  license  to  barber. 

46-48 

Jan  14 

BOARD  OF 

MEDIATION. 

Board  of  Mediation  has  no  jurisdiction  in  labor  disputes  between 
municipally  owned  public  utilities  and  their  employees. 

46-48 

Aug  14 

ELECTIONS. 

COMPENSATION. 

Clerks  and  judges  of  election  and  clerks  employed  by  the  day  by  the 
Board  of  Election  Commissioners  of  St.  Louis  County  are  entitled  to 
statutory  compensation  for  each  calendar  day  actually  worked. 

46-48 

Nov  19 

OFFICERS. 

Deputy  county  clerk  in  fourth  class  county  may  also  serve  as  county 
highway  engineer. 

47-48 

Jan  21 

INHERITANCE  TAX. 

When  by  reason  of  death  of  one  co-owner  of  an  estate  by  the  entirety 
in  either  real  or  person  property,  the  survivor  acquires  the  whole 
estate  therein,  the  property  is  not  subject  to  assessment  of  inheritance 
tax.  When  by  reason  of  the  death  of  one  co-owner  of  property,  real  or 
personal,  held  by  two  or  more  persons  as  joint  tenants,  acquires  the 
interest  of  the  deceased  by  reason  of  surviving,  such  property  is  not 
subject  to  assessment  of  inheritance  tax. 

48-48 

June  1 

PROBATE  JUDGE. 

MAGISTRATE. 

Lawyer  must  reside  in  county  sixty  days  to  qualify  for  the  office  of 
probate  judge  and  ex  officio  magistrate. 

48-48 

Aug  19 

Hon.  Esco  V.  Kell 

WITHDRAWN 

49-48 

Jan  6 

COUNTIES. 

FARM  TO  MARKET. 

COUNTY  BUDGET 

ACT. 

The  county  court  may  anticipate  the  state  aid  for  farm  to  market  roads 
in  its  budget. 

49-48 

Jan  28 

COUNTY  BUDGET. 

In  counties  of  second  class  money  collected  by  county  collector  in 
December  and  turned  over  to  county  treasurer  in  January  of 
succeeding  year  may  be  carried  forward  in  budget  as  "cash  surplus." 
County  treasurer  is  not  authorized  to  set  up  separate  cash  fund  from 
previous  years  and  refuse  to  pay  warrants  of  current  fiscal  year  from 

such  fund. 

49-48 

Nov  15 

FURNITURE 

MANUFACTURERS 

MUST  KEEP  RECORD 

PROVIDED  IN 

SECTION  4543. 

Furniture  manufacturers  who  buy  trees  or  parts  of  trees  for 
manufacture  into  timber  products  are  required  to  keep  a record  as 
provided  in  Section  4543,  R.S.  Mo.  1939  including  the  section, 
township,  and  range  of  the  county  from  which  such  timber  was  cut 

and  taken. 

51-48 

Feb  10 

SCHOOL  DISTRICT 

FUNDS. 

Four  questions,  funds,  transportation,  distribution  of  funds,  school 
board  district  liability. 

51-48 

Mar  12 

MAGISTRATES. 

NEPOTISM. 

Magistrate  is  not  in  violation  of  the  nepotism  law  by  the  county  court 
appointing  his  sister  to  assist  him  under  Section  21,  page  241,  Laws  of 

COUNTIES. 

Missouri,  1947. 

51-48 

Apr  9 

OFFICERS. 

UNIVERSITY. 

PROFESSORS. 

Professor  who  accepts  royalty  checks  for  books  used  in  the  University 

violates  Section  10811. 

51-48 

Apr  16 

INSURANCE. 

TAXATION. 

Personal  property  in  the  office  of  a farmers  mutual  insurance  company 

is  taxable  in  this  State. 

51-48 

Oct  27 

COUNTY  HOSPITALS. 

Trustees  of  County  Hospital  formed  under  provisions  of  Article  4, 

Chapter  126,  R.  S.  Mo.  1939,  as  amended  Laws  1945,  cannot  bring  suit 
or  be  sued  as  such  but  actions  pertaining  to  such  hospitals  must  be 
brought  in  the  name  of  the  real  party  in  interest-the  County. 

51-48 

Dec  3 

PROBATE  JUDGES. 

Salary  in  counties  with  population  from  30,000  to  70,000  determined 
by  assessed  valuation  of  real  and  tangible  personal  property  and  value 
of  intangible  personal  property  not  included. 

53-48 

Mar  10 

PUBLIC  HEALTH  AND 

WELFARE. 

CANCER 

COMMISSION. 

Final  administrative  authority  of  Cancer  Hospital  is  Director  of  the 
Department. 

54-48 

Mar  31 

PUBLIC  HEALTH  AND 

WELFARE. 

Deputy  administrator  of  Food  and  Drug  is  subject  to  the  Merit  System 

Act. 

56-48 

Mar  4 

Mr.  Frank  C.  Mann 

WITHDRAWN 

57-48 

Jan  15 

PROSECUTING 

ATTORNEY. 

Where  a Missouri  statute  fixes  the  salary  of  the  county  officer  on  the 
basis  of  population  of  the  county  and  provides  no  method  of 
determining  such  population,  the  population  is  to  be  measured  by  the 

last  decennial  census  of  the  United  States. 

57-48 

Mar  10 

PUBLIC  HEALTH  AND 

WELFARE. 

CANCER 

COMMISSION. 

Final  administrative  authority  of  Cancer  Hospital  is  Director  of  the 
Department. 

57-48 

Mar  12 

BAIL. 

CRIMINAL  LAW. 

CIRCUIT  COURT. 

Authority  of  prosecuting  attorney  and  circuit  court  to  relieve  sureties 
on  bail  bond  when  defendant  fails  to  appear. 

57-48 

Mar  13 

SCHOOLS. 

In  prosecuting  an  action  for  violation  of  Compulsory  Attendance  School 
Law,  information  must  be  filed. 

57-48 

May  13 

SHERIFFS. 

Sheriff  in  third  class  county  is  not  authorized  to  charge  county  for 
incidental  services  supplied  prisoners. 

57-48 

May  17 

CRIMINAL  COSTS. 

County  court  liable  for  costs  accruing  as  a result  of  a criminal  complaint 
filed  by  individuals  other  than  officer  where  accused  is  not  arrested. 

57-48 

June  3 

TAXATION. 

MERCHANT'S  TAX. 

Farmers  who  hatch  chickens  or  buy  baby  chicks  and  raise  such  chickens 
and  ship  them  to  market  are  not  "merchants,"  and  such  chickens  as 
they  own  should  be  assessed  as  personal  property  on  Jan.  1st  of  each 
year.  Farmers  who  raise  minks  and  sell  pelts  and  breeding  stock  are  not 
"merchants,"  and  should  be  assessed  Jan.  1st  of  each  year  on  value  of 

minks  owned  at  such  time. 

57-48 

Sept  9 

CHATTEL 

MORTGAGES. 

RECORDER  OF  DEEDS. 

When  recorder  shall  file  or  record  a chattel  mortgage. 

57-48 

Nov  18 

JURY. 

Board  of  jury  commissioners  may  determine  number  of  jurors  to  be 
selected  from  each  township  for  jury  panel. 

57-48 

Dec  21 

MAGISTRATE 

COURTS. 

JUDGMENTS. 

JUSTICE  OF  THE 

PEACE. 

No  fee  is  allowed  the  magistrate  in  a proceeding  to  revive  a judgment 
of  the  justice  of  the  peace  court  the  record  of  which  was  delivered  to 
the  magistrate. 

58-48 

July  28 

Hon.  Oral  H. 

McCubbin 

WITHDRAWN 

59-48 

Mar  17 

Hon.  L.  Clark  McNeill 

WITHDRAWN 

59-48 

Mar  19 

GRAIN  WAREHOUSE 

ACT. 

Public  warehouseman  in  Missouri  who  has  published  schedule  of  rates 
for  storage  of  grains  under  Sec.  24,  Laws  1941,  p.  373,  and  is  operating 
under  a warehouse  license  in  this  state,  cannot  discriminate  between 
customers  and  cannot  deviate  from  published  schedule  as  to  period  of 
free  time  or  any  other  charge.  Mill  operating  in  Missouri  which  is  not 
licensed  can  accept  grain  for  storage  if  it  falls  within  the  definition  of 
"local  public  warehouse" 

59-48 

July  9 

Hon.  L.  Clark  McNeill 

WITHDRAWN 

59-48 

Nov  24 

COUNTY  SCHOOL 

FUND. 

Proposal  to  liquidate  carried  where  receives  majority  of  votes  cast  both 
for  and  against  proposal. 

59-48 

Dec  3 

GRAIN  AND 

WAREHOUSE. 

Operator  of  elevator  storing  grain  for  United  States  government 
requesting  and  obtaining  state  inspection  must  obtain  state  license. 

Name  of  each  elevator  should  be  shown  on  state  license.  License 

should  be  displayed  in  office  room  of  elevator  building.  It  is  optional 
with  local  public  warehouseman  whether  or  not  he  secures  state 
license.  State  warehouse  receipt  may  be  issued  only  by  licensed  public 
warehouseman  on  form  approved  by  commissioner.  Registrar  must  be 
appointed  at  each  place  where  licensed  public  warehouse  is  situated. 

60-48 

Apr  29 

TAXATION. 

ASSESSORS. 

Assessor's  duty  to  extend  tax  on  omitted  property  in  previous  years, 
not  county  clerk's  duty. 

60-48 

June 

15 

TAXATION. 

ASSESSORS. 

Where  county  assessor  resigned  before  May  31st  and  did  not  make 
verification  of  assessor's  books,  and  successor  did  not  qualify  until  June 
10th,  verification  by  affidavit  of  assessor's  books  is  not  required  to 

make  valid  assessment. 

60-48 

Sept  28 

ELECTIONS. 

At  a general  election  a voter  may  "write  in"  the  name  of  any  person  he 
chooses  for  any  office  he  chooses  without  regard  to  whether  or  not 
there  is  a regular  party  nominee.  The  person  receiving  the  majority 
vote  for  any  particular  office  is  the  person  elected  to  said  office. 

62-48 

Jan  6 

ELECTIONS. 

Canvass  to  be  made  after  all  intermediate  registrations  as  provided  for 
in  Section  11872  of  the  Revised  Statutes  of  Missouri  for  1939, 
discretionary  with  the  Board  of  Election  Commissioners. 

62-48 

Jan  15 

COUNTY  COURT. 

COUNTY  CLERK. 

County  court  may  not  pay  county  clerk  compensation  for  acting  as 
agent  for  county  in  making  contracts  under  the  King-Thompson  road 

bill. 

62-48 

Mar  15 

COUNTY  LIBRARY 

DISTRICTS. 

Dissolution  of  district  not  authorized  under  Section  14767. 

62-48 

Apr  23 

COUNTY  BUDGET. 

Appropriation  for  Ripley  County  Farm  Bureau  ordered  to  be  made  by 
Circuit  Court,  should  be  included  in  Class  4 of  budget,  and  if  there  are 
insufficient  funds  in  Class  4 to  pay  all  approved  estimates  of  said  class, 
such  funds  should  be  apportioned  to  each  office  in  proportion  to  the 
approved  estimates  of  each  office  in  Class  4.  County  Court  cannot 
reduce  estimated  expenditures  for  Circuit  Court  expenses  below  1946 
and  transfer  such  amount  to  Class  4 for  County  Farm  Bureau. 

62-48 

May  20 

COUNTY  LIBRARY. 

Qualified  voters  of  a city  having  a tax-supported  free  library  may  not 
vote  on  the  question  of  becoming  a part  of  a free  county  library 
system  at  the  same  time  the  county  votes  on  the  establishment  of  a 
county  library  system. 

62-48 

June  4 

COUNTY  COURT. 

COUNTY  FUNDS. 

Money  raised  under  tax  levy  ordered  by  circuit  court  for  erecting  a jail 
must  be  deposited  in  county  depositary  and  cannot  be  invested  in 

United  States  Government  Bonds. 

62-48 

June 

OFFICERS. 

Section  10811,  R.  S.  Mo.  1939,  is  not  violated  by  professors  who  assign 

11 

PROFESSORS. 

UNIVERSITY. 

the  royalty  payments  to  organizations  whereby  personal  gain  does  not 
inure  to  the  professors. 

62-48 

Sept  20 

Miss  Kathryn  P.  Mier 

WITHDRAWN 

62-48 

Sept  22 

AUCTIONEER. 

REAL  ESTATE 

BROKERS. 

Auctioneer's  license  required  to  sell  real  estate  at  public  auction,  but 
licensed  auctioneer  not  required  to  obtain  real  estate  broker's  license 

for  such  sales. 

63-48 

June 

PENSIONS. 

Probate  court  may  waive  statutory  fees  in  guardianship  proceedings  for 

11 

PROBATE  COURT. 

applicants  or  recipients  of  old  age  assistance. 

63-48 

Sept  3 

Mr.  H.  H.  Mobley 

WITHDRAWN 

64-48 

Feb  5 

CREDIT  INSTITUTIONS 

TAX  ACT. 

TAX  RETURNS. 

Tax  returns  under  act  must  be  filed  on  calendar  year  basis  rather  than 
fiscal  year  basis,  and  must  be  computed  on  basis  of  income  for 
preceding  calendar  year. 

64-48 

Mar  22 

CONSTITUTIONAL 

LAW  AND  SCHOOLS. 

Section  7,  Article  IX,  Constitution  of  Missouri,  1945,  providing  for 
distribution  of  liquidated  county  school  fund  refers  to  entire  capital  of 

fund. 

64-48 

Apr  15 

TAXATION  AND 

REVENUE. 

Method  of  computation  of  Missouri  inheritance  tax  upon  contingent 
remainders  under  Sec.  597,  R.  S.  Mo.  1939,  as  amended,  Laws  1943,  p. 

307. 

64-48 

July  28 

TAXATION. 

REVENUE. 

Construction  of  House  Bill  No.  888  of  the  63rd  General  Assembly  found 
Laws  of  Missouri,  1945,  page  1921,  as  applied  to  banks  located  within 
the  City  of  St.  Joseph,  Missouri. 

64-48 

Nov  29 

ROADS  AND  BRIDGES. 

SPECIAL  ROAD 

DISTRICTS. 

Special  road  district  in  county  under  township  organization  is  entitled 
to  have  returned  to  such  special  road  district  all  revenue  raised  by 
taxation  of  property  within  the  special  road  district  under  levy 
authorized  by  Section  8820,  Laws  of  1947,  page  483. 

65-48 

Feb  16 

DRAINAGE  DISTRICTS. 

Drainage  Districts  organized  by  Circuit  Court  may  issue  bonds  without 

vote  of  two-thirds  of  voters. 

65-48 

Mar  12 

TAXATION. 

COUNTY. 

BONDS. 

SPECIAL  ROAD 

DISTRICTS. 

Taxes  levied  under  Sec.  11(c),  Art.  X,  Consti.  '45,  and  Sec.  8606,  page 
1478,  Laws  '45,  to  retire  bonds  voted  must  be  levied  against  all  taxable 
property  in  the  county.  It  is  the  duty  of  collector  to  collect  all  taxes 
levied  on  property  except  as  otherwise  provided  in  Sec.  11084,  R.S.Mo. 
'39.  Special  road  districts  not  entitled  to  receive  foregoing  taxes  on 
property  located  in  said  districts. 

65-48 

Mar  15 

HEARING  IN 

PROBATE  COURT 

BEFORE  DISCHARGED 

COUNTY  PATIENT  IN 

STATE  HOSPITAL  FOR 

THE  INSANE  CAN  BE 

RE-COMMITTED. 

County  patient  discharged  by  State  hospital  for  the  insane  cannot  be 
re-committed  without  a further  sanity  hearing  by  Probate  Court. 

65-48 

May  6 

SCHOOLS. 

District  transporting  school  children  to  another  district  may  not  sell 

school  house. 

65-48 

May  25 

APPROPRIATION  FOR 

OFFICE  OF  THE 

DIRECTOR  OF 

The  Director  of  the  Division  of  Mental  Diseases  has  authority,  with  the 
ordinary  departmental  approval,  to  employ  firm  of  consulting 
engineers  to  make  survey  of  water  facilities  at  state  hospital,  and  pay 

DIVISION  OF  MENTAL 

DISEASES. 

said  firm  out  of  funds  appropriated  for  payment  of  necessary 
employees  of  the  office  of  said  director. 

65-48 

June 

18 

VITAL  STATISTICS. 

PUBLIC  HEALTH  AND 

WELFARE. 

Section  24(2)  of  Uniform  Vital  Statistics  Act  is  violated  by  issuing 
different  types  of  certificates  for  legitimate  and  illegitimate  births. 

65-48 

Aug  6 

APPROPRIATION  TO 

DIVISION  OF  MENTAL 

DISEASES  FOR 

ADDITIONS,  REPAIRS 

AND  REPLACEMENTS 

TO  PRESENT 

BUILDINGS  AND 

EQUIPMENT. 

Appropriation  to  Division  of  Mental  Diseases  for  ****  replacements  to 
present  buildings  available  for  building  new  dwelling  house  on  farm 
purchased  by  state  for  State  Hospital  No.  1 in  lieu  of  inadequate 
dwelling  house  removed  by  said  division. 

66-48 

Mar  23 

NEWSPAPERS. 

The  provisions  of  Section  14968,  R.S.Mo.  1939,  as  amended  Laws  of 
Missouri  1943,  page  859,  relating  to  duration  of  consecutive 
publication  of  newspapers  do  not  apply  to  newspapers  which  became 
legal  publications  prior  to  the  effective  date  of  the  1937  act,  Laws  of 
1937,  page  432,  or  the  Act  of  1943,  Laws  of  1943,  page  859. 

66-48 

May  14 

STATE  BOARD  OF 

TRAINING  SCHOOLS. 

RESIDENCE. 

Employees  of  Board  not  required  to  be  residents;  officers  appointed  by 
Board,  except  those  who  are  specialists,  must  have  resided  in  state  for 

one  year. 

66-48 

June 

24 

TRAINING  BOARD. 

Construction  of  Section  8994,  Senate  Bill  No.  289,  passed  by  the  64th 
General  Assembly,  relating  to  commitments  to  the  State  Board  of 
Training  Schools. 

66-48 

June 

30 

ELECTIONS. 

Primary  election  returns  for  elective  state  officers  canvassed  by  board 

of  state  canvassers. 

66-48 

June 

30 

MOTOR  VEHICLES. 

Association  of  farmers  organized  for  the  sole  purpose  of  transporting 
milk  from  their  farms  to  market  in  St.  Louis  required  to  take  out  a local 

commercial  motor  vehicle  license. 

66-48 

Nov  29 

CORPORATIONS  - 

DISSOLUTION. 

A banking  corporation  is  not  dissolved  by  reason  of  the  sale  of  its 
assets  or  property  to  another  banking  corporation. 

66-48 

Dec  8 

Hon.  Edgar  C.  Nelson 

WITHDRAWN 

67-48 

Oct  11 

ELECTIONS. 

City  Election  on  tax  levy  to  be  held  in  conjunction  with  general  election 
on  November  2,  1948;  proposition  for  increase  in  city  tax  levy  in  St. 
Joseph,  a first  class  city,  for  the  purposes  specified  in  Act  of  January 

25,  1946,  Laws  Mo.  1945,  pp.  1286-1288,  may  be  voted  upon  at 
November  General  Election,  and  election  machinery  provided  for 
general  election  may  be  utilized,  including  election  judges  and  clerks. 

67-48 

Dec  7 

SHERIFFS. 

Sheriff  in  county  of  second  class  may:  (1)  retain  compensation  for 
official  services  in  civil  matters  not  to  exceed  a yearly  sum  of  $3900.00; 
(2)  sheriff  in  second  class  county  may  not  retain  monthly  a sum  in 
excess  of  one-twelfth  of  $3900.00;  (3)  except  said  sheriff  may  retain 
during  last  month  of  his  official  year  a sufficient  amount  as  will  cause 
his  compensation  for  the  official  year  to  reach  the  amount  of 
$3900.00. 

67-48 

Dec  22 

COUNTY  COURTS. 

BUDGET  LAW. 

CONSTITUTIONAL 

LAW. 

Sec.  18,  Art.  6,  Constitution,  is  self-enforcing  and  county  court  upon 
request  and  charter  commission  should  provide  in  budget  for  expense 
of  holding  election  for  approval  or  rejection  of  charters  and  should 
include  in  budget  actual  and  necessary  expenses  of  the  charter 
commission,  such  amount  to  be  determined  by  the  county  court. 

67-48 

Dec  31 

Hon.  William  B. 

Norris,  Jr. 

WITHDRAWN 

69-48 

Jan  15 

PROBATE  COURTS. 

INSANE  PERSONS. 

Further  insanity  hearing  not  necessary  when  pay  patient  made  county 
patient. 

72-48 

May  19 

COUNTY  MEMORIAL 

HOSPITAL. 

Private  or  pay  patients  are  eligible  for  admission  into  a county 
memorial  hospital  or  a memorial  addition  to  an  existing  county 
hospital. 

72-48 

July  8 

MUNICIPALITIES. 

STREETS. 

TRAFFIC 

REGULATIONS. 

Kansas  City  may  enact  ordinances  providing  for  reversible  lanes  for 
expediting  traffic  on  Broadway  from  Linwood  to  Westport  Avenue. 

73-48 

July  16 

CIRCUIT  CLERKS. 

RECORDERS. 

FEES. 

Circuit  clerk's  and  recorders'  fees  collected  under  provisions  of  House 

Bill  No.  65  of  the  64th  General  Assembly  must  be  turned  into  the 
county  treasury. 

74-48 

Jan  17 

SCHOOLS. 

Tuition  cannot  be  paid  for  elementary  pupils  voluntarily  attending 
other  districts  and  such  pupils  cannot  be  counted  toward  teaching 

units. 

75-48 

Feb  19 

SCHOOLS. 

COUNTY 

SUPERINTENDENT. 

Meals  and  lodging  are  a part  of  county  superintendent's  traveling 
expenses,  and  mileage  shall  be  allowed  for  travel  outside  his  county. 

75-48 

July  16 

BOARD  OF 

PHARMACY. 

Pharmacist  licensed  in  England  entitled  to  license  by  reciprocity  in  this 
state  upon  showing  that  England  extends  reciprocity  to  Missouri 

licensees. 

77-48 

June  9 

ASSESSORS. 

FEES. 

County  assessor  in  county  of  4th  class  having  a population  of  over 

7500  according  to  1940  census  is  entitled  to  45C  for  each  nonresident 

real  estate  list. 

77-48 

Nov  9 

LIBRARY  STATE 

APPROPRIATIONS. 

1)  Purchases  of  supplies  made  without  certification  of  Comptroller  and 
Auditor  are  void  and  State  not  liable  for  payment.  2)  Title  to  void 
purchase  remains  in  seller  and  State  may  later  purchase  such  supplies. 

80-48 

Mar  15 

SHERIFFS. 

MAGISTRATE  COURT. 

EMINENT  DOMAINS 

IN  COUNTY  COURTS. 

Sheriff  allowed  fee  for  each  day  he  or  deputy  attends  magistrate  court. 
County  court  can  condemn  land  to  establish  public  roads. 

81-48 

Jan  9 

APPROPRIATIONS. 

TRAINING  SCHOOLS. 

Appropriations  for  Training  Schools  at  Boonville,  Chillicothe  and  Tipton 
for  payment  of  teachers'  salaries,  educational  supplies,  etc.,  should  not 
be  made  out  of  that  part  of  the  general  revenue  set  apart  for  the  free 
public  schools. 

81-48 

June  7 

TRUST  COMPANIES. 

A trust  company,  under  the  laws  of  this  State,  may  not  acquire  or  own 
all  of  the  capital  stock,  or  a controlling  interest,  in  another  trust 
company  in  this  State. 

81-48 

June 

14 

UNCLAIMED  BANK 

DEPOSITS. 

The  Commissioner  of  the  Division  of  Finance  in  Missouri  may  not 
lawfully  pay  to  one  creditor  or  depositor  unclaimed  deposits  remaining 
in  his  custody  upon  the  liquidation  of  a bank  or  trust  company  to  the 
exclusion  of  other  creditors  or  depositors  having  claims  against  such 
fund.  The  Commissioner  must,  under  Section  7898,  R.S.Mo.  1939,  after 
such  unclaimed  deposits  have  been  held  by  him  for  a period  of  more 
than  six  years  pay  the  same  to  the  Escheat  Fund  of  the  State. 

81-48 

Aug  20 

LOTTERIES. 

Theater  scheme  whereby  contestant  identifies  local  resident  by  clues  is 
a lottery. 

81-48 

Aug  23 

LOTTERIES. 

Merchandising  scheme  with  prize  award  by  lot  and  quiz  question  is  a 
lottery. 

81-48 

Oct  21 

ELECTIONS. 

Cross  mark  must  be  placed  in  square  at  the  left  of  "write-in" 

candidate's  name. 

81-48 

Nov  10 

CREDIT  UNIONS. 

There  is  no  statutory  authority  in  Missouri  permitting  the  changing  of  a 

state  credit  union  to  a federal  credit  union. 

83-48 

Mar  19 

COUNTY  LIBRARY. 

Election  to  establish  County  Library  System  to  be  held  at  annual  school 
meeting  and  conducted  as  election  for  county  superintendent  of 

schools. 

83-48 

June  9 

ELECTIONS. 

RESIDENCE. 

Persons  residing  on  government  lands  ceded  by  the  state  are  not 
residents  for  the  purpose  of  voting. 

83-48 

June  9 

MOTOR  VEHICLES. 

PUBLIC  SERVICE 

COMMISSION. 

A lessee  of  a truck  and  driver  for  a period  of  less  than  ten  days,  for  the 
purpose  of  transporting  for  hire  property  or  persons,  before  operating 
said  truck  on  the  highways,  must  obtain  a certificate  of  convenience 
and  necessity  from  the  Public  Service  Commission. 

83-48 

June  9 

STATE  BOARD  OF 

TRAINING  SCHOOLS. 

Board  of  Training  Schools  loses  control  of  person  transferred  to  adult 

correctional  institution. 

83-48 

Aug  2 

DIVISION  OF 

PROCUREMENT. 

Duties  of  the  State  Purchasing  Agent,  with  reference  to  contract  for  the 
erection  of  new  buildings,  repair  and  alteration  of  existing  structures, 
and  installation  of  equipment. 

83-48 

Aug  18 

Hon.  Wayne  v. 

Slankard 

WITHDRAWN 

83-48 

Sept  1 

PUBLIC  WORKS. 

Missouri  State  Board  of  Training  Schools  is  authorized  to  negotiate 
contracts  for  the  erection  of  new  buildings. 

83-48 

Sept  23 

DIVISION  OF 

PROCUREMENT. 

State  purchasing  agent  to  contract  for  maintenance  service  of 
equipment. 

83-48 

Sept  24 

Hon.  Wayne  V. 

Slankard 

WITHDRAWN 

83-48 

Oct  29 

MUNICIPAL 

CORPORATIONS  AND 

TAXATION. 

State  not  subject  to  Ordinance  No.  44678  of  the  City  of  St.  Louis 
(Earnings  Tax). 

83-48 

Dec  3 

CIRCUIT  JUDGES. 

COMPENSATION  AND 

EXPENSES. 

Circuit  judge  when  holding  court  outside  of  his  circuit  is  entitled  to  five 
cents  per  mile,  and  ten  dollars  per  day. 

84-48 

Feb  13 

TAXATION. 

MERCHANTS'  TAX. 

PERSONAL  PROPERTY 

TAX. 

Stock  of  goods  in  store  in  Boone  County,  owned  by  resident  of 

Randolph  County,  assessed  in  Boone  County;  fixtures  in  such  store 
assessed  in  Randolph  County.  Stock  of  goods  located  in  city,  owned  by 
individual  who  lives  in  county,  assessed  in  city;  fixtures  in  such  store 
assessed  only  in  county.  When  stock  of  goods  or  fixtures  in  store  are 
owned  by  corporation,  property  is  taxed  wherever  located. 

84-48 

Mar  11 

LEGALITY  OF  COUNTY 

HIGHWAY 

ENGINEER'S  BOND. 

1.  Bond  not  sufficient  in  amount.  2.  Bond  insufficient  because 

qualification  of  legality  keeps  it  from  continuing  conditions  required  by 
statute.  3.  Members  of  County  Court  who  voted  to  accept  bond  might 
be  liable  if  damages  accrued  as  a result  of  its  insufficiency. 

84-48 

Sept  11 

ELECTION. 

County  committee  may  nominate  candidate  for  county  judge  to  fill 
vacancy  caused  by  death  of  incumbent  subsequent  to  primary. 

87-48 

Sept  20 

ELECTION. 

Judges  and  precinct  judges  and  clerks  in  St.  Louis  City,  who  worked 
past  midnight  on  date  of  August  primary,  are  not  entitled  to  extra  day's 
pay  therefor,  but  are  limited  to  pay  for  days  mentioned  in  Article  24, 
Chapter  76,  Mo.  R.S.A. 

88-48 

Nov  12 

CORONERS. 

Coroner  of  St.  Louis  City  elected  November  2,  1948,  takes  office 

January  1,  1949.  Bond  in  amount  of  $10,000.00  must  be  given  by  said 
Coroner  within  20  days  after  election. 

89-48 

Mar  3 

MAGISTRATE 

COURTS. 

CHANGE  OF  VENUE. 

Cost  of  making  out  transcript  of  record  in  change  of  venue  to  be 
charged  after  such  chance  of  venue. 

89-48 

Mar  26 

OFFICERS. 

FEES. 

PROSECUTING 

ATTORNEYS. 

Prosecuting  attorney  is  not  entitled  to  fee  for  preparing  transcript  of 
bond  issue  voted  for  bridge  improvement  by  county. 

89-48 

Apr  14 

LIQUOR  CONTROL. 

A licensee,  convicted  in  a magistrate  court  of  selling  nonintoxicating 
beer  to  a minor,  who  files  his  appeal  to  the  circuit  court,  has  no  right 
to  operate  during  the  time  the  appeal  is  pending,  as  such  conviction 

has  revoked  his  license  as  of  the  date  of  said  conviction. 

89-48 

Apr  20 

COUNTY  COURTS. 

BONDS. 

Proper  procedure  for  selling  bonds  under  Sec.  3300,  page  600,  Laws  of 
Missouri,  1945. 

89-48 

May  12 

SHERIFF. 

ELECTIONS. 

For  a person  to  be  eligible  for  the  office  of  sheriff  in  the  State  of  Mo., 
pursuant  to  Sec.  13125,  supra,  the  eligibility  of  said  person  must  be 

demonstrable  at  the  time  of  the  commencement  of  the  term  of  office 

and  of  the  taking  possession  of  the  office.  The  term  "resident 
taxpayer"  means  one  must  have  paid  or  be  subject  to  taxes  on  either 
real  property,  personal  property,  or  intangible  personal  property  and  at 
least  a portion  of  said  taxes  must  go  to  the  local  government  in  the 
place  of  which  the  taxpayer  resides. 

89-48 

Sept  28 

MOTOR  VEHICLES. 

"Taxicab"  owner  as  defined  by  city  ordinance,  not  complying  with 
municipal  regulatory  ordinance,  is  subject  to  Motor  Vehicle  Safety 
Responsibility  Act. 

90-48 

Apr  6 

APPEALS. 

The  Personnel  Advisory  Board  under  the  State  Merit  System  Act  has 
jurisdiction  to  hear  an  appeal  from  the  order  of  the  Merit  System 

Council. 

90-48 

Oct  14 

TRAINING  SCHOOLS. 

STATE  MERIT  SYSTEM 

ACT. 

By  reason  of  certain  enactments  of  the  63rd  General  Assembly,  the 
director  and  superintendents  of  training  schools  of  the  State  of 

Missouri  are  within  the  provisions  of  the  State  Merit  System  Act. 

92-48 

Dec  10 

TAXES. 

BRIDGES. 

Limitations  of  time  in  which  suits  may  be  brought  for  collection  of 
delinquent  taxes  on  bridges  across  rivers. 

93-48 

Jan  5 

Hon.  Henry  C.  Walker 

WITHDRAWN 

93-48 

Jan  14 

MOTOR  VEHICLES. 

Relating  to  licenses  for  local  commercial  motor  vehicles. 

93-48 

Jan  22 

MOTOR  VEHICLES. 

DEALERS. 

Motorcycle  dealer's  license  plates  may  not  be  used  on  automobiles 
offered  for  sale  by  such  dealers. 

93-48 

Feb  10 

PROBATE  JUDGE. 

OFFICERS. 

Probate  judge  not  licensed  to  practice  law  may  succeed  himself  in 
office,  if  he  was  holding  said  office  on  March  30,  1945. 

93-48 

Mar  23 

RECIPROCITY. 

Reciprocity  agreement  between  Missouri  and  Illinois  does  not  apply  to 
Missouri  vehicle  licensed  for  local  operation  while  operating  in  Illinois. 

93-48 

Mar  24 

MOTOR  VEHICLES. 

Self-propelled  crane  mounted  on  pneumatic  tires,  designed  primarily 
for  construction  work,  need  not  be  registered  as  motor  vehicle. 

93-48 

Apr  29 

MOTOR  VEHICLES. 

Operator's  duty,  not  manufacturer's  to  see  that  motor  vehicle  is 
equipped  with  proper  lights  under  Sec.  8386q,  Mo.  R.  S.  Ann. 

93-48 

June  2 

COURTS. 

SERVICE. 

Witnesses  must  be  served  personally;  service  by  telephone,  etc.,  is  not 
legal  service. 

93-48 

Sept  7 

Hon.  Wayne  T. 

Walker 

WITHDRAWN 

93-48 

Sept  15 

CONSTITUTIONAL 

LAW. 

HIGHWAY  PATROL. 

MOTOR  VEHICLES. 

Penalty  assessment  plan  for  motor  vehicle  violation  would  be 

unconstitutional. 

93-48 

Nov  5 

MOTOR  VEHICLES. 

Proof  of  financial  responsibility  must  be  maintained  in  the  future. 

93-48 

Dec  15 

STATE  HIGHWAY 

PATROL. 

CORONERS. 

Coroner  not  authorized  to  issue  blanket  order  requiring  state  patrol  to 

leave  dead  bodies  at  scene  of  accident  until  his  arrival. 

94-48 

Apr  2 

MAGISTRATE 

COURTS. 

CRIMINAL  COSTS. 

Where  defendants  are  charged  and  tried  jointly  in  the  magistrate  court, 
separate  prosecuting  attorney's  fees  are  chargeable,  but  only  one  set 
of  clerk's  fees  is  chargeable. 

95-48 

Feb  14 

DRAINAGE  DISTRICTS. 

County  court  drainage  districts  liable  for  construction  of  or 
replacement  of  a collapsed  bridge  over  one  of  its's  ditches. 

95-48 

Aug  4 

COUNTY  BOARD  OF 

EDUCATION. 

COMMON  SCHOOL 

DISTRICT. 

School  board  members  and  nonmembers  both  eligible  to  serve  on 
county  board  of  education.  Board  of  directors  cannot  levy  tax  of  sixty- 
five  cents  solely  for  building  purposes  without  voter  approval. 

95-48 

Oct  14 

ELECTIONS. 

Duty  of  Judge  to  assist  illiterate  voter. 

96-48 

Mar  1 

Hon.  Walter  Whinrey 

WITHDRAWN 

96-48 

Mar  10 

MUNICIPAL 

CORPORATIONS. 

A municipality  and  a state  agency  of  the  state  may  contract  and 
cooperate  for  the  purpose  of  building  a sewage  disposal  plant  to  be 
used  by  the  city  and  the  state  agency. 

96-48 

July  20 

SCHOOLS. 

CONSTITUTIONAL 

LAW. 

Section  3 (c),  Article  IX  of  the  Constitution  is  self-enforcing;  and  it  is 
the  duty  of  the  State  Board  of  Education  to  enforce  said  provision. 

96-48 

Aug  5 

SCHOOLS. 

Senate  Bill  No.  4 of  the  64th  General  Assembly  applies  to  junior 

JUNIOR  COLLEGES. 

colleges. 

96-48 

Feb  7 

Hon.  Hugh  P. 

Williamson 

WITHDRAWN 

97-48 

May  20 

ELECTIONS. 

COMMITTEEMAN. 

Townships  only  entitled  to  representation  when  county  has  not 
recognized  city  wards  as  election  districts. 

97-48 

June 

17 

DOUBLE  JEOPARDY. 

Failure  to  support  children  is  a continuing  offense  and  one  conviction 
therefor  will  not  prevent  subsequent  conviction  for  some  offense  on 
another  day,  and  will  not  subject  person  charged  to  double  jeopardy. 

97-48 

July  10 

CITIES. 

AIRPORTS. 

Cities  of  third-class  may  acquire  land  for  airport  without  boundaries  of 
said  city  and  in  another  county.  However,  in  the  absence  of  specific 
legislation,  said  city  cannot  exercise  police  power  for  violations  of 
regulations  and  laws  on  said  airport. 

97-48 

July  21 

COUNTY  COURTS. 

County  courts  in  counties  of  the  third  class  may  charge  mileage  for 
each  trip  in  going  to  and  from  court. 

97-48 

Sept  23 

Opinion  Letter  to  the  Honorable  Robert  P.  C.  Wilson  III 

97-48 

Nov  16 

TAXATION. 

Property  not  presently  used  for  charitable  or  religious  purposes  not 
entitled  to  exemption  from  taxation. 

98-48 

Jan  6 

STATE  BOARD  OF 

OPTOMETRY. 

ADVERTISING. 

The  advertisement  of  optometric  services  on  credit  is  the 
advertisement  of  "prices  or  terms  for  optometric  services"  under 

Section  10121  (g),  R.  S.  Mo.,  1939,  as  amended. 

99-48 

July  20 

TOWNSHIPS. 

ELECTIONS. 

If  proper  petition  is  presented  to  county  court  requesting  submission  of 
the  proposition  of  adoption  of  township  organization  at  general 
election,  subsequent  to  election  at  which  township  organization  was 
voted  out,  question  of  adoption  must  be  submitted  to  voters  at  next 
general  election. 

100-48 

Jan  28 

SCHOOLS. 

Money  from  sale  of  buildings  bought  with  unappropriated  funds  by 
state  teachers  college  need  not  be  deposited  in  the  State  Treasury. 

ROADS  AND  BRIDGES:  County  court  cannot  collect  from 

special  road  district  for  repairs 
to  bridge  in  such  special  road  district;  may  assist  special  road 
district  organized  under  Art.  10,  Chap.  46,  R.S.  1939,  in  main- 
taining bridges,  such  money  to  be  paid  out  of  class  6 of  the  bud- 
get; cannot  pay  for  maintaining  a bridge  in  a special  road  dis- 
trict organized  under  Art.  11,  Chap.  46,  R.S.  1939. 


January  27,  1948 


Honorable  Frank  M.  Adams 
Prosecuting  Attorney 
Polk  County 
Bolivar,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Please  give  me  an  opinion  on  the  following 
question : 

"Sections  8534,  8535  and  8526  relate  to  the 
liability  of  counties  and  special  road  dis- 
tricts with  reference  to  building  and  main- 
taining of  bridges.  They  provide  for  bridges 
and  culverts  costing  more  than  $50.00  to 
build  or  repair  and  state  that  the  Special 
Road  districts  cannot  be  made  to  do  any  work 
if  the  cost  is  more  than  $50.00. 

"Sections  10911  and  10914  of  the  budget  law, 
provide  that  no  money  shall  be  spent  in  spe- 
cial road  districts  by  the  county. 

"The  fact  situation  in  my  question  is  as  fol- 
lows : We  have  a large  bridge  in  this  county 
(Polk)  over  the  Pomme  De  Terra  river.  The 
line  between  a special  road  district  and  the 
common  district  is  the  middle  of  the  river, 
so  that  about  half  of  the  bridge  is  in  the 
county  common  district  and  half  in  a special 
road  district.  The  county  court  had  never 
specified  whether  they  would  keep  the  bridge 
in  repair  or  the  special.  The  county  court 
did  order  material  and  had  a new  floor  put 
in,  and  sent  a bill  for  one  half  of  the  cost 
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it  being  more  than  $50.00.  The  special  re- 
fuses to  pay  the  bill. 

"Question:  Can  the  county  court  collect  the 
one  half  repair  bill  from  the  special  road 
district?  If  the  answer  is  no,  then  can  the 
county  court  pay  the  cost  themselves  from 
the  funds  in  the  Special  road  and  bridge 
fund?" 


In  your  letter  you  refer  to  Sections  8 5 3 ^ and  8535,  and, 
we  believe  inadvertently,  to  Section  8526,  when  you  mean  Section 
8536,  as  having  reference  to  the  liability  of  counties  and  spe- 
cial road  districts  regarding  the  building  and  maintaining  of 
bridges.  It  is  our  view  that  Sections  8534  , 8535  and  8536  do 
not  refer  to  special  road  districts,  but  refer  to  common  road 
districts,  since  Articles  10,  11  and  18  of  Chapter  46,  R.S.  Mo. 
1939,  treat  in  detail  with  regard  to  special  road  districts. 

We  are  unable  to  find  any  provision  of  law  under  which  the 
county  court  could  collect  from  a special  road  district  for  its 
voluntary  action  In  repairing  a bridge  in  a special  road  dis- 
trict . 


In  your  letter  you  have  not  stated  whether  in  Polk  County, 
a county  not  under  township  organization,  the  special  road  dis- 
trict you  refer  to  is  one  organized  under  the  provisions  of 
Article  10  of  Chapter  46  or  under  the  provisions  of  Article  11 
of  Chapter  46.  Therefore,  this  opinion  will  discuss  the  ques- 
tion of  the  payment  of  such  repair  bill  by  both  a road  district 
formed  under  the  provisions  of  Article  10  of  Chapter  46  and  a 
road  district  formed  under  the  provisions  of  Article  11  of 
Chapter  46. 

We  are  enclosing  a copy  of  an  official  opinion  of  this  de- 
partment rendered  under  date  of  December  30,  1947,  to  Theo.  R. 
Schneider,  in  which  the  question  of  the  right  of  the  county 
court  to  assist  In  building  and  maintaining  bridges  in  a road 
district  formed  under  the  provisions  of  Article  18,  Chapter  46, 
is  discussed.  While  your  county  is  not  one  under  township  or- 
ganization, we  believe  the  conclusion  reached  with  regard  to 
a road  district  formed  under  the  provisions  of  Article  18, 
Chapter  46,  apply  equally  to  road  districts  formed  under  the 
provisions  of  Article  11,  Chapter  46,  since  Section  8714  of 
Article  11  provides  that  the  commissioners  of  the  road  district 
shall  have  sole,  exclusive  and  entire  control  and  jurisdiction 
over  all  public  highways,  bridges  and  culverts  within  the  dis- 
trict, to  construct,  improve  and  repair  such  highways,  bridges 
and  culverts,  and  shall  at  all  times  keep  such  roads,  bridges 


Honorable  Frank  M.  Adams 


- 3 - 


and  culverts  in  as  good  condition  as  the  means  at  their  command 
will  permit,  and  for  the  further  reason  that  there  is  no  provi- 
sion in  such  Article  11  authorizing  the  granting  of  assistance 
by  the  county  court  in  repairing  bridges  in  such  a road  dis- 
trict . 

Since  Sections  10911  and  10914  of  the  budget  law  of  this 
state  provide  that  expenditures  out  of  class  3 are  not  to  be 
made  by  the  county  court  in  any  special  road  district,  it  is  our 
opinion  that  the  expenditures  authorized  for  the  repairing  of 
bridges  in  special  road  districts  organized  under  the  provisions 
of  Article  10,  Chapter  46,  found  in  Section  8688,  R.S.  Mo.  1939» 
should  be  made  out  of  class  6 of  the  county  budget. 

Since  there  is  no  authority  for  the  county  to  expend  money 
to  repair  bridges  in  special  road  districts  organized  under 
Article  11,  Chapter  46,  the  county  has  no  authority  to  pay  for 
such  repairs  out  of  the  county  funds. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  county  court 
cannot  collect  from  a special  road  district  for  the  repairs  to 
a bridge  in  such  special  road  district. 

It  Is  further  the  opinion  of  this  department  that  repairs 
to  a bridge  In  a special  road  district  in  Polk  County  organized 
under  the  provisions  of  Article  10,  Chapter  46,  R.S.  Mo.  1939, 
may  be  paid  for  out  of  funds  in  class  6 of  the  county  budget. 

It  is  further  the  opinion  of  this  department  that  the  county 
court  cannot  pay  out  of  county  funds  for  repairs  of  a bridge  in 
a special  road  district  organized  under  the  provisions  of  Article 
11,  Chapter  46,  R.S.  Mo.  1939. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CBB :HR 


RECORDER:  Contents  of  annual  report  that  the  recorder  shall 

make  to  the  court  of  all  kinds  of  fees  received  by 
FEES:  him  under  Section  1,  page  1526,  Laws  of  1945. 


COPY 


January  30*  1948 


Opinion  No.  1 

Honorable  George  P.  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 

"Please  advise  the  type  of  annual  report 
that  a recorder  of  deeds  in  a county  of 
the  third  class,  where  the  office  of 
recorder  and  circuit  clerk  are  separate, 
must  make  under  the  provisions  of  Sec. 

13187.1,  Laws  1945,  page  1526. 

"According  to  that  section  the  report 
must  contain  an  account  'of  all  fees  of 
every  kind  received ' . Obviously  in  such 
an  office  where  the  fees  range  from  ten 
cents  to  several  dollars  it  would  take  an 
additional  deputy  to  make  the  report  it- 
self. 

"Is  it  not  possible  that  a summary  report 
of  some  sort  could  be  made  which  would 
satisfy  the  provisions  of  this  action?" 

Section  13187.1,  Mo.  R.  S.  A.,  roads: 

"The  recorder  in  counties  of  the  third 
class,  wherein  there  shall  be  a separate 
circuit  clerk  and  recorder,  shall  keep  a 
full,  true  and  faithful  account  of  all 
fees  of  every  kind  received,  and  make  a 
report  thereof  every  year  to  the  county 
court;  and  all  fees  received  by  him,  over 
and  above  the  sum  of  $4000  except  those 
set  out  in  Section  2 hereof,  for  each  year 
of  his  official  term,  after  paying  out  of 
such  fees  and  emluments  such  amounts  for 
deputies  and  assistants  in  his  office  as 
the  county  court  may  deem  necessary, 
shall  be  paid  into  the  county  treasury." 


FILED 
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The  primary  rule  of  construction  of  statutes  is  to 
ascertain  and  give  effect  to  the  lawmakers  intent,  and  this 
should  be  done  with  words  used,  if  possible,  considering  the 
language  honestly  and  faithfully.  See  Haynes  vs.  Unemploy- 
ment Compensation  Commission,  183  S.W.  (2d)  77*  l.c.  8l,  353 
Mo.  540;  also  City  of  St.  Louis  vs.  Senter  Commission  Company, 
85  S.W.  (2d)  21,  337  Mo.  238. 

A careful  examination  fails  to  disclose  wherein  the 
courts  have  construed  the  following  words  as  used  in  the 
above  statute,  "full,  true  and  faithful  account."  In  Re 
Umbel,  SO  A.  541,  542,  231  Pa.  94.  The  court  did  construe 
the  following  words  requiring  a candidate  to  file  "a  full, 
true  and  detailed  account"  of  expenditures  made  to  secure 
nominations,  and  held  the  account  must  set  forth  each  sum 
disbursed  by  the  candidate  whether  personally  or  by  his  agent 
for  election  expenses,  date  of  each  disbursement,  name  of 
person  to  whom  paid,  and  purpose  for  which  same  was  disbursed, 
and  in  so  holding,  the  court  said: 

"1  * * * An  account  which  merelj  exhibits 
the  fact  that  the  candidate  has  doposited 
money  in  the  hands  of  an  agent  to  be  used 
for  legitimate  expenses,  and  does  not 
show  the  person  to  whom  and  the  purpose 
for  which  the  agent  paid  the  money,  is 
not  such  "a  full,  true,  and  detailed 
account"  as  the  act  plainly  contemplates.*  * 

"'To  be  a true  account  within  the  spirit 
and  intent  of  the  act,  it  must  set  forth 
each  and  every  sun  of  money  disbursed  by 
the  candidate,  whether  personally  or  by 
his  agent,  for  election  expenses,  the  date 
of  each  disbursement,  the  name  of  the 
person  to  whom  paid,  and  the  object  or 
purpose  for  which  the  same  was  disbursed; 
and,  moreover,  the  account  must  be  accom- 
panied by  vouchers  for  all  sums  expended 
exceeding  $10  in  amount.  ********* 

Unless  these  facts  can  be  developed  on  the 
audit,  one  of  the  manifest  purposes  of  the 
act  can  be  easily  defeated  by  the  omission 
to  give  the  information  in  the  account 
itself.  ****»" 

We  are  not  unmindful  of  the  fact  that  the  foregoing  phrase 
that  the  court  was  construing  included  the  word  "detailed," 
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which  might  have  to  some  extent  infulenced  the  court  to  render 
such  a construction.  However,  upon  reading  the  above  decision, 
we  are  inclined  to  believe  that  the  court  would  have  so  con- 
strued the  provision  even  if  it  had  not  contained  the  word 
" detailed.” 

In  Quinn  vs.  Donovan,  85  111.  194,  195,  the  court  defined 
the  word  "full”  from  Webster's  Dictionary  as  follows: 

" * * * One  of  Webster's  definitions  of 
the  word  'full'  is  'complete,  entire,  with- 
out abatement, --mature,  perfect.'  * * *" 

Also  in  Fluet  vs.  McCabe,  12  N.E.  (2d)  89>  l.c.  93,  the  court 
defined  "full"  in  the  following  manner: 

"The  charter  specifically  provides  that 
the  city  council  3hall  have  'full  super- 
vision' of  the  repair  of  all  public  build- 
ings. Section  27.  The  word  'full,'  as 
used,  clearly  means  entire,  complete.  * *" 

In  Johnson  vs.  Des  Moines  Life  Association,  75  N.W,  101, 
l.c.  102,  105  Iowa  273*  276,  the  court  defined  the  word  "true" 
as  follows: 

" * * The  following  definitions  found  in 
Webster's  International  Dictionary  will 
aid  in  solving  this  question.  ***** 

'True,  (l)  Conformable  to  fact*  In  ac- 
cordance with  the  actual  state  of  things; 
correct;  not  false,  erroneous.  Inaccurate, 
or  the  like;  as  a true  relation  or  nar- 
ration; a true  history.  A declaration  is 
true  when  it  states  the  facts.  (2)  Right, 
to  precision;  conformable  to  a rule  or 
pattern;  exact;  accurate;  as  a true  copy; 
a true  likeness  of  the  original.'  * * * " 

See  also  Cook  vs.  Dunbar,  18  A.  (2d)  656,  l.c.  663,  66  R.  I. 
266,  wherein  the  court  construed  the  word  "true"  to  be  synony- 
mous with  "correct." 

The  word  "faithful"  is  most  commonly  used  in  statutes 
when  referring  to  official  duties  of  officers  or  relating  to 
official  bonds.  In  Wright  vs.  Fidelity  & Deposit  Co.  of 
Maryland,  54  Pac.  (2d)  1084,  1037,  176  Okla.  274,  the  court 
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de fined  "faithful”  as  being  synonymous  with  trusty,  honest 
and  trustworthy,  and  in  so  holding,  said: 

" * * * The  word  'faithful*  is  defined  in 
Webster's  New  International  Dictionary  as 
being  synonymous  with  'trusty,'  'honest,' 
and  1 trustworthy . ' * * * " 

While  we  have  been  unable  to  find  wherein  the  courts  have 
construed  the  words  as  used  in  the  above  statute,  considering 
all  of  the  foregoing  definitions  together,  we  believe  that  the 
Legislature,  by  the  use  of  so  many  adjectives  prior  to  the 
word  "account,"  certainly  Intended  that  such  account  should 
be  more  comprehensive  and  not  merely  Include  the  total  amount 
of  all  fees  received  by  said  recorder.  It  would  have  been  an 
easy  manner  for  the  Legislature  to  have  merely  required  the 
recorder  to  furnish  the  county  court  an  annual  report  contain- 
ing the  total  amount  of  all  fees  received  and  stop  at  that. 

But  instead,  they  required  said  recorder  to  make  a full,  true 
and  faithful  account  of  all  fees  of  every  kind  received.  3o7 
it  is  quite  apparent  tjuaVthe  Legislature,  in  enacting  the 
foregoing  provisions,  intended  that  the  report  should  be  more 
complete  than  to  include  just  the  amount  of  fees  received. 

This  report  should  probably  contain  the  amount  of  fees  received, 
date  received,  who  paid  same  and  the  purpose  of  said  fee. 

CONCLUSION 

Therefore,  It  is  the  opinion  of  this  department  that  the 
recorder,  under  Section  131o7.1*  Mo.  H.  S.  A.,  is  required  to 
make  an  annual  report  to  the  county  court.  Said  reports  should 
contain  the  fees  received  by  him,  date  he  received  same,  party 
paying  same,  and  state  the  purpose  £r  said  fees.  We  regret  if 
this  works  undue  hardship  upon  said  recorder;  however.  If  it 
does,  then  it  is  a matter  that  should  be  called  to  the  atten- 
tion of  the  Legislature. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

APPROVED: 


JTTrrmm — 

Attorney  General 
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BONDS : Authority  of  county  court  to  transfer  money 

COUNTY  COURT:  in  general  revenue  fund  to  sinking  fund  for 

payment  of  interest  and  principal  of  bonds 
when  same  become  due . 


February  20,  1948 


Honorable  George  P.  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
which  reads : 

"In  1946  Audrain  County  voted  a $500,000 
bond  issue  and  the  county  court  did  not 
set  its  levy  high  enough  to  provide  suf- 
ficient revenue  to  permit  the  early  matur- 
ing bonds  and  interest  to  be  paid  out  of 
the  sinking  fund. 

"This  deficiency  has  existed  for  the  past 
three  years  and  will  exist  for  a couple 
of  more  years . In  the  meantime  the  county 
court  has  been  paying  the  deficiency  out 
of  the  county  revenue  fund.  After  the 
early  maturing  bonds  have  been  retired  the 
rate  of  interest  that  the  balance  bears 
is  such  that  the  present  levy  will  handle 
the  retirement  of  the  bonds  and  interest. 

"This  county  is  sufficiently  solvent  that 
the  county  revenue  fund  is  not  hurt  by 
these  payments . 

"Will  you  please  advise  whether  or  not  the 
county  court  has  been  acting  properly  in 
supplying  this  deficiency  out  of  the  county 
revenue?  If  so,  are  they  entitled  event- 
ually to  withdraw  from  the  sinking  and  in- 
terest fund,  when  the  same  will  exceed  the 
amount  necessary  to  meet  bond  retirement 
and  interest , the  amount  theretofore  drawn 
from  the  county  revenue  fund? 
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"Please  also  advise  what  authority  the  county 
court  has  to  raise  the  levy  necessary  for  the 
purpose  of  providing  for  bond  retirement  and 
interest. " 

Under  Section  3282,  R.  S.  Mo.  1939,  any  county  issuing  bonds 
shall,  at  the  time  of  issuing  same,  provide  in  the  express  manner 
provided  by  law  for  levying  and  collection  of  an  annual  tax  suffi- 
cient to  pay  tne  annual  interest  on  such  fund  bonds  as  it  falls 
due,  and  the  sufficient  sinking  fund  for  the  payment  of  principal 
of  such  bonds  when  they  become  due. 

Section  3283,  R.  S.  Mo.  1939,  provides  that  the  proceeds  of 
sale  of  bonds  and  money  derived  by  tax  levy  for  interest  and  sink- 
ing fund,  shall  be  kept  by  the  proper  county  authorities  having 
control  of  said  funds,  separate  and  apart  from  all  other  funds. 

In  no  case  shall  the  proceeds  from  the  sale  of  any  bonds  so  sold 
be  used  for  any  other  purpose  than  for  the  purpose  for  which  the 
bonds  were  voted,  nor  shall  the  sinking  fund  or  interest  collected, 
by  reason  thereof  to  meet  the  interest  on  said  bonds,  be  used  for 
any  other  purpose  than  to  meet  the  interest  and  principal  of  said 
bonds . 

You  now  inquire  if  the  county  court  has  exceeded  its  juris- 
diction in  transferring  money  out  of  the  general  revenue  fund  to 
cover  a deficiency  in  said  sinking  fund,  for  the  payment  of  in- 
terest and  principal  when  same  becomes  due,  in  view  of  the  fact 
the  levy  was  apparently  insufficient  to  cover  this  cost.  You 
state,  however,  in  the  near  future  this  deficiency  will  be  cor- 
rected, and  the  present  levy  will  then  be  adequate  to  retire  the 
bonds  and  pay  the  interest  thereon. 

In  State  vs.  Railroad,  315  Mo.  430,  l.c.  434,  435,  286  S.W. 
360,  the  court,  in  holding  that  an  order  purporting  to  levy  a tax 
to  meet  the  principal  and  interest  does  not  limit  the  power  to 
increase  the  rates  subsequently  thereto,  said: 

" * * * The  funding  of  such  an  indebtedness 
and  the  levying  and  collecting  of  taxes  to 
pay  the  bonds  issued  pursuant  thereto,  are 
governed  exclusively  by  Article  IV,  Chapter 
8,  Revised  Statutes  1919.  Section  1042  of 
that  article  provides  that  no  such  funding 
bonds  shall  be  payable  'in  less  than  five 
nor  more  than  thirty  years  from  the  date 
thereof. 1 And  Section  1045  commands  that 
any  county  issuing  such  bonds,  ‘shall,  at 
the  time  of  issuing  the  same,  provide  in 
the  express  manner  provided  by  law  for  the 
levy  and  collection  of  an  annual  tax  suf- 
ficient to  pay  the  annual  interest  on  such 
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funding  bonds  as  it  falls  due,  and  a suffi- 
cient sinking  fund  for  the  payment  of  the 
principal  of  such  bonds  when  they  become 
due.'  The  only  limitation  imposed  by  the 
statute  as  to  the  amount  of  the  annual  tax 
is  contained  in  the  language:  'sufficient 
to  pay  the  annual  interest  on  such  funding 
bonds  as  it  falls  due,  and  a sufficient 
sinking  fund  for  the  payment  of  the  princi- 
pal of  such  bonds  when  they  become  due.' 

★ * * * * 

"It  could  not  have  been  the  purpose  of  the 
Legislature  in  enacting  Section  1045  to  re- 
quire the  county  court  to  fix  in  advance 
an  annual  rate  of  taxation  which  could  not 
be  changed  during  the  life  of  the  bonds, 
whether  that  was  a period  of  five  years  or 
one  of  thirty.  So  many  unknown  factors  are 
involved  in  every  such  situation  that  it 
could  by  no  possibility  be  foreseen  what  an- 
nual rate  throughout  the  entire  period  such 
bonds  would  run  would  yield  an  annual  tax 
'sufficient  to  pay  the  annual  interest  . . 

. . and  a sufficient  sinking  fund  for  the 
payment  of  the  principal  . . . when  they 
become  due . ' 

"One  of  the  dominant  purposes  of  the  Consti- 
tution of  1875  and  of  legislation  immediately 
following  its  adoption,  was  to  extricate  the 
counties  from  the  morass  of  debts  in  which 
most  of  them  were  involved,  put  them  on  a 
cash  basis  and  keep  them  on  it.  Pursuant  to 
that  general  purpose  they  were  permitted  to 
fund  their  old  indebtedness,  but  were  re- 
quired at  the  time  of  doing  so  to  provide 
ways  and  means  for  promptly  liquidating  it. 
The  County  Court  of  Cass  County  would  have 
complied  with  both  the  letter  and  spirit  of 
Section  1045  if  at  the  time  of  issuing  its 
funding  bonds  it  had  made  an  order  that 
thereafter  there  should  be  levied  upon  all 
the  taxable  property  of  the  county  an  an- 
nual tax  'sufficient,'  etc.  The  order  as 
made  was  not  therefore  a limitation  on  the 
power  of  future  county  courts  to  fix  such  a 
rate  from  time  to  time  as  would  yield  under 
existing  conditions  an  annual  tax  conform- 
ing to  the  requirements  of  the  statute." 
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While  we  are  of  the  opinion  that  it  would  have  been  better 
for  the  county  court  to  have  increased  the  tax  levy  to  provide  suf- 
ficient money  in  the  sinking  fund  for  this  purpose,  providing  such 
increased  levy  would  not  exceed  the  statutory  and  constitutional 
limitation,  the  county  court  was  not  exceeding  its  jurisdiction  in 
transferring  money  from  the  general  revenue  to  the  sinking  fund  to 
be  used  for  the  purpose  of  paying  interest  and  retiring  the  prin- 
cipal when  it  became  due,  provided  all  warrants  and  obligations 
incurred  by  the  county  for  the  current  year  and  previous  years  had 
been  honored  and  fully  satisfied.  The  61st  General  Assembly  amended 
the  Budget  Act,  page  651,  Laws  of  Missouri,  1941.  Under  Section 
10911,  Class  6,  we  find  the  following: 

"After  having  provided  for  the  five  classes 
of  expenses  heretofore  specified,  the  county 
court  may  expend  any  balance  for  any  lawful 
purpose:  ****•• 

Furthermore,  Section  13829,  R.  S.  Mo.  1939,  provides  that  when  there 
is  a balance  in  any  county  treasury  to  the  credit  of  any  special 
fund,  no  longer  needed  for  the  purpose  for  which  it  was  raised,  the 
county  court  by  order  may  direct  the  balance  transferred  to  the  gen- 
eral revenue  fund  of  the  county,  or  to  such  other  fund  as  in  their 
judgment  needs  such  balance.  Section  13830,  R.  S.  Mo.  1939,  fur- 
ther provides  that  nothing  in  the  preceding  section  shall  authorize 
a county  court  to  transfer  or  consolidate  any  funds  not  otherwise 
provided  by  law,  excepting  balances  of  funds  of  which  the  object  of 
their  creation  are  and  have  been  fully  satisfied.  In  State  ex  rel. 
vs.  Appleby,  136  Mo.  408,  l.c.  412,  413,  the  court  said: 

"We  do  not  think  section  7663  can  be  given 
such  a construction.  We  must  assume  that 
the  legislature  intended  that  all  just  and 
proper  liabilities  of  the  county,  created 
in  one  year,  should  be  paid  out  of  the  rev- 
enues and  income  of  that  year.  The  provi- 
sions for  dividing  and  apportioning  the  rev- 
enues to  be  collected  for  the  year  into  the 
various  funds  does  not  contemplate  that  a 
just  demand  against  the  county  should  be  un- 
paid because  the  revenue  appropriated  to  the 
particular  fund,  out  of  which  it  is  primarily 
payable,  may  have  been  exhausted,  if  there 
be  money  in  the  treasury  unappropriated,  or 
not  needed  for  the  purposes  for  which  it  was 
appropriated,  from  which  it  can  be  paid.  When 
it  is  found  that  there  is  a surplus  in  one 
fund,  and  a deficiency  in  another,  there  is 
nothing  in  the  law,  or  other  reason,  why  the 
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court  may  not  transfer  the  surplus  in  order 
to  make  up  the  deficiency.  Indeed  sections 
3189  and  3190  expressly  provide  for  such 
transfer. " 

Therefore,  assuming  there  are  no  outstanding  warrants  or  ob- 
ligations against  the  county  for  the  current  or  previous  years,  we 
are  of  the  opinion  that  the  county  court  acted,  in  this  instance, 
within  its  jurisdiction  in  transferring  money  from  the  general  rev- 
enue fund  to  the  sinking  fund. 

The  law  is  well  established  that  none  of  the  money  in  this 
sinking  fund,  created  for  the  purpose  of  paying  interest  and  re- 
tiring the  principal,  can  be  transferred  or  used  for  any  other  pur- 
pose than  the  purpose  for  which  the  fund  was  raised.  In  Volume  61, 
Corpus  Juris,  Section  2235,  page  1521,  we  find  the  following  gen- 
eral principle  of  law  which  supports  the  foregoing  conclusion,  and 
reads  in  part: 

"Taxes  which  are  set  apart  by  the  constitu- 
tion of  the  state  for  particular  uses  cannot 
be  diverted  by  the  legislature  to  any  other 
purpose,  and  neither  can  funds  derived  from 
taxes  levied  and  collected  for  particular 
purposes  be  legally  utilized  for,  or  diverted 
to,  any  other  purpose,  * * " 

Also  in  State  ex  rel.  Hopper  vs.  Cottengin,  172  Mo.  129,  l.c.  135, 
the  Supreme  Court  said: 

"*  * * The  fund  in  question  was  no  part  of 
the  general  revenue  fund  of  the  county.  It 
was  a special  fund  raised  for  a particular 
purpose,  and  neither  the  county  court  nor 
the  county  treasurer  had  any  right  to  apply 
a dollar  of  it  to  any  other  purpose.*  * " 

At  the  present  time,  you  are  not  primarily  concerned  about 
transferring  money  that  was  raised  for  the  purpose  of  paying  in- 
terest and  retiring  the  principal,  to  another  fund  to  be  used  for 
an  entirely  different  purpose;  however,  eventually  this  question 
will  arise,  so  you  now  make  that  inquiry.  In  view  of  the  foregoing 
statutes  authorizing  the  transferring  of  balances  in  funds  no  longer 
needed  for  the  purpose  for  which  they  were  raised,  we  believe  that 
upon  payment  of  all  interest  and  principal,  and  there  being  no 
longer  any  need  for  the  balance  in  said  sinking  fund  for  the  pur- 
pose for  which  it  was  raised,  that  the  county  court  may  transfer 
the  unexpended  balance  in  said  fund  to  any  other  fund  for  any  law- 
ful purpose  that  in  their  judgment  may  be  needed. 
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CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
county  court,  under  the  foregoing  conditions,  was  not  exceeding 
its  jurisdiction  in  transferring  some  unexpended  money  out  of 
the  general  revenue  fund  to  the  sinking  fund,  to  pay  interest 
and  principal  of  such  bonds  when  it  became  due.  However,  the 
county  court  could  have  increased  the  levy  if  it  found  the  pre- 
sent levy  was  inadequate,  provided  in  so  doing  it  did  not  exceed 
the  statutory  or  constitutional  limitation;  and  last,  the  county 
court  may  transfer  any  unexpended  balance  in  the  sinking  fund  to 
any  other  fund  that  in  the  judgment  of  the  county  court  needs 
same.  Of  course,  this  can  only  be  done  when  the  county  court  is 
sure  that  the  money  in  the  sinking  fund  is  no  longer  needed  for 
the  purpose  for  which  it  was  raised. 

Respectfully  submitted, 


AUBREY  R.  HAMMETT , 
Assistant  Attorney 


JR. 

General 


APPROVED : 


J . E . TAYLOR 
Attorney  General 
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CONSERVATION  COMMISSION:  Employees  of  a resident  state  bait  dealer 

jannot  trap  minnows  under  permit  issued 
FISH  AND  GAME:  to  employer. 


September  27,  1943 


Honorable  Frank  ft.  Adams 
Prosecuting  Attorney 
Polk  County 
Bolivar,  kissouri 

t 

Dear  Sir: 

This  will  acknowled  e receipt  of  your  request  for  an 
opinion,  whicn  reaas: 

"I  respectfully  submit  tne  following 
question  concerning  Section  19,  TJ’ 
of  the  wildlife  and  Forestry  Code  en- 
titled, Residents  State  bait  dealers 
Permit. 

"question:  In  trap-  ing  minnows  under 
the  aoove  section  can  the  licencee  em- 
ploy agents  to  run  traps  without  the 
agents  having  a licence  issued  to  them.” 

In  so  far  as  we  can  determine,  this  particular  reuia- 
tion  referred  to  in  your  request  has  never  been  construed 
by  any  of  the  appellate  courts  of  this  state. 

It  is  a well  establisnea  rule  of  statutory  construction 
that  different  sections  of  an  act  relating  to  the  same  general 
subject  matter  must  be  construed  to  ether  and,  if  possible, 
harmonised.  The  same  rule  is  applicable  to  regulations,  bee 
Parks  v.  btate  Social  Security  Commission,  loO  S..».  (2a)  323, 
23b  mo.  App.  1034;  also,  Johnson  v.  Kruckemeyer  et  al.,  29 
S.  . (2d)  730,  224  mo.  App.  351. 

h careful  examiiiation  of  the  following  regulations  may 
aid  in  construing  Section  19,  subsection  (J),  wildlife  and 
Forestry  Code  of  the  state  of  ftiasouri,  whicn  reads: 

”Sec.  19*  Resident  permits.— Subject  to 
the  provisions  of  these  regulations,  per- 
mits may  be  obtained  by  residents  of  this 
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state  as  evidences  of  granted  and  re- 
vocable privileges  to  pursue,  take, 
transport,  ship,  buy,  sell,  store,  serve, 
use  or  possess  certain  wildlife,  through- 
out the  state,  except  as  otherwise  specif- 
ically provided  (see  bee.  19-D),  upon  the  , 

payment  of  the  fees  hereinafter  stipulated. 

n(J)  Resident  State  Bait  Dealer's  Permit 
vlO.00. — To  possess,  propagate  and  sell 
live  minnows,  crayfish  and 'frogs  for  bait 
upon  the  payment  of  a resident  bait-dealer's 
permit  fee  of  ten  dollars  (vlO.OO)." 

Section  12  of  the  Wildlife  and  Forestry  Code  of  ilissouri, 
194- , requires  that  all  permits  shall  be  signed  by  and  carried 
upon  the  person  of  the  permittee,  or  posted  in  the  place  of 
business  of  the  holder  thereof  when  so  required,  and  reads: 

"All  permits  shall  be  signed  by  and  carried 
upon  the  person  of  the  permittee,  or  posted 
in  the  place  of  business  of  the  holder 
thereof  when  so  required,  and  shall,  on  de- 
mand, be  exhibited  to  any  officer  charged 
with  the  enforcement  of  these  regulations, 
or  to  any  transportation  company  or  postal 
employee  to  whom  is  presented  any  wildlife 
for  shipment.". 

There  is  no  specific  statute  or  regulation  requiring  a 
resident  state  bait  dealer  to  post  his  permit  in  his  place  of 
business.  Furthermore,  in  view  of  Section  12,  supra,  it  would 
be  impossible  for  an  agent  or  employee  of  such  permittee  to  be 
afforded  the  same  protection  as  said  permittee,  his  employer, 
if  he  should  be  carrying  the  permit  issued  to  his  employer. 

Under  Section  13  of  said  Wildlife  and  Forestry  Code  of 
Missouri  it  requires  all  permits  issued  pursuant  to  these  regu- 
lations are  nontransf erable . Said  section  reads: 

"All  permits,  issued  pursuant  to  these 
regulations,  are  nontransf erable,  and 
shall  expire  on  the  last  day  of  the  * . 

calendar  year  for  which  issued  except 
as  otherwise  stated  on  tne  face  thereof, 
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unless  sooner  revoked  or  suspended  for 
cause;  and  no  affidavit,  receipt  or 
other  document  may  be  used  in  lieu  of 
the  required  permit." 

Also,  Section  54  of  said  Wildlife  and  Forestry  Code  of 
Missouri  authorizes  the  holder  of  a resident  bait  dealer’s 
permit  to  take  minnows  from  the  wild  stock  of  this  state,  and 
reads: 

"Minnows,  crayfish,  and  frogs,  as  herein 
defined,  which  have  been  propagated  or 
legally  possessed  by  the  holder  of  a 
resident  bait  dealer’s  or  game  breeder’s 
permit,  may  be  bought,  sold,  transported 
or  shipped  by  such  permittee  for  bait  at 
any  time  in  any  quantity.  Minnows  and 
crayfish  may  be  taken  for  commercial 
purposes  by  the  holders  of  resident  bait 
dealer’s  permits,  by  hand  or  by  the  use 
% of  wire  traps  of  a mesh  not  smaller  than 
one-fourth  inch  (i")  bar  measure,  and 
with  no  entrance  opening  larger  than  one 
and  one-fourth  inch  (It")  in  any  dimension." 

It  has  been  the  practice  in  this  state  that,  when  in 
pursuit  or  taking  wildlife,  the  Conservation  Commission  of 
this  state  issues  permits  in  such  cases  only  to  individuals 
for  their  sole  use,  and  are  not  issued  to  corporations  or 
partnerships.  There  are  only  a few  instances  when  one  single 
permit  is  all  that  is  required  for  a permittee  and  his  em- 
ployees. One  instance  is  in  case  of  a game  breeder’s  permit. 
However,  the  reason  for  that  is  that  the  permittee  and  his 
employees  are  not  pursuing  or  taking  wildlife,  but  merely 
possessing  and  using  same.  It  is  apparent  that  one  reason  the 
Commission  has  required  each  individual  to  take  out  a permit 
in  most  instances  is  for  the  reason  that  it  makes  it  much 
easier  to  enforce  tirxe  laws  of  this  state  ana  the  regulations 
promulgated  by  said  Commission.  If  several  persons  were 
allowed  to  use  a single  permit  issued  to  an  individual,  when 
in  pursuit  of  or  taking  wildlife,  it  would  be  almost  im- 
possible to  enforce  said  laws  and  regulations. 
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CQflCLUSIOK 

Therefore,  considering  all  the  foregoing  regulations 
together  and  in  view  of  the  foregoing  rule  of  construction, 
it  is  the  opinion  of  this  department  that  the  permit  issued 
to  a resident  bait  dealer  -under  and  by  virtue  of  the  pro- 
visions of  ejection  19»  subsection  (J),  supra,  can  only  be 
used  by  the  permittee  and  not  his  employees. 


Respectfully  submitted, 


AUBREY  R.  HAfcMfcTT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


J.  TAILOR  l 

Attorney  General 


ROAD  DISTRICTS: 


Residents  of  a special  road  district  organized 
under  Article  11,  Chapter  46,  R.  S.  Mo.  1939, 
cannot  withdraw  or  detach  themselves  from  the 
road  district . 


November  15,  1948 


Honorable  George  P.  Adams 
Prosecuting  Attorney 
Audrain  County 
Mexico,  Missouri 

Dear  Sir: 


This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  residents  of  a certain  school  district 
which  is  located  entirely  in  a certain 
special  benefit  assessment  road  district 
desire  to  withdraw  or  detach  themselves 
from  the  road  district  and  have  asked  that 
I write  you  for  an  opinion  as  to  whether 
this  can  be  done,  and  if  so,  what  procedure 
must  be  followed. 

"They  would  also  like  to  know  if  they  are 
separated  will  the  county  be  obligated  to 
care  for  the  large  bridges  within  the  newly 
formed  road  district?" 


We  note  that  Audrain  County  is  not  under  township  organ- 
ization. Therefore,  the  special  road  district  you  refer  to 
is  one  organized  under  the  provisions  of  Article  11,  Chapter 
46,  R.  S.  Mo.  1939.  We  are  unable  to  find  in  such  article 
any  provision  whatsoever  for  any  resident  or  residents  to 
withdraw  from  such  special  road  district.  When  the  road  dis- 
trict is  established  by  the  county  court  in  the  order  made  by 
such  court  setting  out  the  boundaries  of  the  district  as 
established,  all  land  within  the  boundaries  of  such  district 
remains  a part  of  such  district  until  a statutory  dissolution 
of  the  road  district,  as  provided  in  Article  11,  Chapter  46, 
R.  S.  Mo.  1939,  has  been  made.  The  only  provision  in  such 
article  is  for  a complete  dissolution. 
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CONCLUSION 

It  Is  the  opinion  of  this  department  that  those  persons 
who  reside  in  and  on  land  within  the  boundaries  of  a special 
road  district,  organized  under  provisions  of  Article  11, 
Chapter  46,  R.  S.  Mo.  1939,  have  no  power  to  withdraw  or 
detach  themselves  from  the  road  district. 

It  is  further  the  opinion  of  this  department  that  such 
road  district  may  be  dissolved  if  the  statutory  requirements 
found  in  Article  11,  Chapter  46,  are  complied  with. 

Respectfully  submitted, 


C.  B.  Burns,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SHERIFFS : 
EXTRADITION: 
SALARIES  AND  FEES: 


Sheriff  cannot  be  paid  mileage  for  travel  beyond 
state  for  returning  prisoner  who  has  waived 
extradition.  There  is  no  requirement  that  the 
sheriff  go  beyond  the  state  line  for  a fugitive. 


February  16,  194$ 


i-, 

Honorable  Hugh  K.  Atwell 
Prosecuting  Attorney 
Miller  County 
Eldon,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Will  you  please  give  me  an  interpretation  of 
the  laws  regarding  the  payment  of  mileage  of 
sheriffs  outside  the  state? 

"We  hirve  a situation  in  which  cri  minals  in 
felony  cases  have  escaped  into  another  state. 

After  having  them  apprehended  in  another  state, 
after  they  waive  extradition,  the  sheriff  is 
required  to  go  into  the  other  state  to  bring 
them  back.  I want  to  know  how  the  sheriff  is 
to  collect  his  mileage  for  the  miles  traveled 
in  the  foreig  n state  and  who  is  liable  for 
the  payment  of  said  mileage. 

nIf  there  is  no  provision  for  the  payment  of 
said  mileage  without  the  state,  is  the  sheriff 
required  by  law  to  go  beyond  the  state  line 
for  a fugitive?" 

We  are  enclosing  a copy  of  an  official  opinion  of  this  de- 
partment rendered  under  date  of  February  11,  1947*  to  Herbert  3. 
Brown,  which  holds  that  a sheriff  canriot  be  paid  mileage  for 
traveling  beyond  the  State  of  Missouri  for  the  purpose  of  re- 
turning to  this  state  a prisoner  who  has  waived  extradition. 

We  are  unable  to  find  any  statute  in  the  State  of  Ilissouri 
which  requires  a sheriff  to  go  beyond  the  state  line  for  a fugi- 
tive. 
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CQKCLUSION 


It  Is  the  opinion  of  this  department  that  a sheriff  cannot 
be  paid  mileage  for  traveling  beyond  the  state  for  the  purpose 
of  returning  a prisoner  who  has  waived  extradition. 

It  is  further  the  opinion  of  this  department  that  a sheriff 
is  not  required  by  law  to  go  beyond  the  state  line  for  a fugi- 
tive. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


71  TTYEc!! ^ 

Attorney  General^ 


CBB:HR 


/ 


ELECTIONS:  Where  tie  vote  in  election  for  state 

representative  occurs  and  question  arises 
STATE  REPRESENTATIVES:  concerning  legality  of  several  votes  cast, 

the  State  House  of  Representatives  may 
make  final  determination. 


November  24,  1948 


PILED  3 


Honorable  William  Aull  III 
Prosecuting  Attorney 
Lafayette  County 
Lexington,  Missouri 

Dear  Mr.  Aull: 

This  is  in  reply  to  your  letter  of  recent  date,  re- 
questing an  opinion  of  this  department,  and  reading  as 
follows: 


FILED 

5 


"In  the  general  election  held  on 
November  2,  1948,  in  Lafayette 
County,  Missouri,  Homer  Pruett, 

Democrat,  received  6255  votes  for 
representative  in  the  state  legis- 
lature and  Charles  H.  Gladish,  Re- 
publican, received  6255  votes  for 
representative  in  the  state  legis- 
lature. No  other  person  received 
any  greater  vote  within  said  county 
for  said  office. 

"(l)  Is  it  mandatory  that  Sec.  11467 
be  followed  and  a special  election 
called? 

"(2)  If  the  answer  to  the  above  be  no, 
is  it  possible  for  one  or  the  other  of 
the  two  candidates  to  withdraw  and  thus 
certify  the  other  as  the  winner  of  said 
election? 

"(3)  If  the  answer  to  Question  One  is 
in  the  negative  is  there  any  legal  pro- 
cedure possible  other  than  a special 
election  to  determine  the  winner  of  said 
election?" 

In  considering  the  second  question  presented  first,  we 
must  determine  whether  or  not  under  the  facts  of  this  case 

there  was  in  fact  an  election  to  the  office  of  state  repre- 
sentative. In  case  of  a tie  vote,  the  election  fails.  The 

court,  in  State  ex  inf.  Smith,  152  Mo.  512,  (overruled  on 
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other  grounds)  made  this  clear  where  it  said  at  page  521: 

"The  attempted  election  of  his  successor 
in  1898  failed  by  reason  of  a tie  vote. 

No  successor  was  then  elected  and  hence 
none  qualified.  Therefore,  no  vacancy 
existed  or  occurred  in  the  office.  The 
effect  was  the  same  as  if  no  election 
for  a successor  had  been  held  in  1898. 

***■*•" 

We  find  a more  detailed  discussion  of  this  question  In 
State  ex  inf.  v.  Kramer,  150  Mo.  89#  where  it  was  held  that 
the  term  "election"  means  the  act  of  choosing  performed  by 
the  qualified  people,  and  that  the  people  alone  can  choose 
a public  official  at  an  election.  The  Court  made  the  follow- 
ing statement  at  pages  96  and  97: 

"*  * *None  could  be  elected  unless  he 
received  a greater  number  of  votes  than 
were  given  for  any  other  candidate.  The 
term  election  must  mean  the  act  of  choosing, 
performed  by  the  qualified  electors,  in 
conformity  with  the  requirements  of  the 
Constitution  and  laws  regulating  the  manner 
in  which  the  choice  shall  be  made.  If, 
therefore,  the  legal  electors  on  the  day 
appointed  shall  fail  to  make  a choice, 
it  is  confidently  believed  that  no  other 
authority  of  the  State  can,  at  any  other 
time,  make  good  this  defect.  * * *" 

And  further  on  page  100  and  102-: 

"*  * *So  as  the  framers  of  the  constitu- 
tional amendment  of  183^  never  attempted 
to  make  any  provision  for  deciding  in  a 
case  of  a tie  for  the  office  of  clerk  of 
the  county  court,  but  left  it  to  the 
people  to  elect,  there  Is  no  spirit  or 
meaning  to  be  invoked,  nothing  to  which 
it  could  attach  or  throw  light  upon.  * * * 

"Under  the  Constitution  of  1875  the  General 
Assembly  was  expressly  given  power  to  prescribe 
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by  law  how  a tie  between  candidates  for  judge 
or  clerk  of  a court  of  record  should  be 
determined,  but  as  to  all  other  ties,  the 
Constitution  expressly  declares  how  they  shall 
be  decided  and  does  not  authorize  the  General 
Assembly  to  otherwise  provide,  or  else  it 
makes  no  provision  for  them  and  does  not 
authorize  theGeneral  Assembly  to  do  so,  but 
requires  such  officers  to  be  elected  by  the 
people.  This  must  have  been  intentional  and 
not  an  oversight,  for  in  section  30  of  article 
VI,  the  minds  of  the  framers  of  the  Constitu- 
tion were  directed  to  ties  for  judges  of 
courts  of  record,  and  in  section  40  of  the 
settle  article  they  were  directed  to  ties  for 
clerks  of  courts  of  record.  Section  37  of 
article  VI,  relating  to  justices  of  the  peace, 
comes  in  between  these  two  sections  of  article 
VI,  and  therefore  the  question  of  ties  can 
not  fairly  be  said  to  have  been  in  mind  when 
section  30  was  adopted,  out  of  mind  when  sec- 
tion 37  was  adopted,  and  in  mind  when  section 
40  was  adopted.  It  was  plainly  intentional. 

Being  left  in  this  shape  by  the  organic  law, 
neither  the  General  Assembly  nor  the  courts 
have  a right  to  supply  an  omission,  if  it  could 
be  so  considered,  either  by  express  legislation 
or  by  judicial  interpretation,  but  their  duty 
is  to  enforce  the  lav;  and  require  all  such 
persons  to  show  that  they  had  been  elected  by 
the  people,  and  failing  so  to  show,  to  execute 
the  law  applicable  to  cases  where  there  is  an 
intrusion  into  a public  office." 

See  also  State  ex  rel . Guernsey  v.  Melike,  Sup.  Ct.  of  Wise., 
51  N.W.  875 * where  it  was  held  that  neither  candidate  was 
elected  because  of  a tie  vote  and  that  the  incumbent  held 
over,  and  State  ex  rel.  Cherrvoweth  v.  Action,  Sup.  Ct.  of 
Mont.,  77  Pac.  299*  where  it  was  declared  that  there  was  no 
election  in  the  case  where  an  equal  number  of  votes  were  cast 
for  each  candidate. 

The  legislature,  in  the  situation  arising  in  the  case  at 
bar,  did  recognize  that  an  officer  must  be  chosen  by  the  peopl 
and  that  a tie  vote  at  an  election  has  the  same  effect  as  no 
election.  The  provisions  of  Section  11467,  RSMo.  1939*  make 


Hon.  William  Aull  III 


-4- 


this  evident  by  requiring  the  Governor  to  call  a special 
election  where  candidates  for  the  office  of  state  representa- 
tive receive  the  same  number  of  votes  at  the  general  election. 
Therefore,  neither  of  the  candidates  in  question  have  been 
elected  to  said  office  and  the  withdrawal  of  one  candidate 
w ould  not  have  the  effect  of  electing  the  other.  In  this  con- 
nection, Section  11467  must  be  followed  In  order  that  a state 
representative  may  be  chosen  by  the  people  of  Lafayette  County. 

However,  In  the  case  where  two  candidates  for  the  office 
of  state  representative  receive  the  same  number  of  votes  in  the 
county  at  the  general  election  but  a question  concerning  the 
legality  of  a number  of  such  votes  has  arisen,  we  must  then 
direct  our  attention  to  another  procedure. 

A procedure  by  which  such  elections  may  be  contested  is 
found  in  the  Missouri  Revised  Statutes  Annotated,  Sections 
11,675.8  through  11,675.18. 

The  Constitution  of  Missouri  relating  to  the  legislative 
department  provides  In  Article  III,  Section  18  that  each  house 
shall  be  the  sole  judge  of  the  qualifications,  election  and 
returns  of  its  own  members.  An  identical  provision  is  found 
in  the  Constitution  of  the  United  States,  Article  1,  Section 
5,  Clause  1,  to  the  effect  that  each  house  shall  be  the  judge 
of  the  election,  returns  and  qualifications  of  its  own  members. 

Finding  no  Missouri  cases  In  point  on  the  question  in  con- 
sideration, we  must  look  to  the  cases  arising  under  the  United 
States  Constitution  and  in  those  states  having  similar  consti- 
tutuional  provisions.  The  general  rule  applicable  is  set  out  in 
59  C.J.,  Section  53>  at  pages  85  and  86  as  follows: 

"Under  constitutional  provisions  to  the  effect 
that  each  house  shall  have  power  to  judge  of  the 
qualifications  and  elections  of  its  members,  each 
branch  of  a state  legislature  has  the  sole  power 
to  judge  of  the  election  and  qualification  of  Its 
own  members  and  may  take  such  proof  and  incur  such 
expenses  as  may  be  reasonably  necessary  for  it  to 
decide  a contest  of  office.  The  decision  of  the 
legislature  is  conclusive  upon  the  courts,  and  its 
authority  to  pass  upon  membership  continues  through- 
out the  term.  The  courts  have  no  jurisdiction  as 
to  the  contest  of  a legislative  election  except 
to  the  extent  that  such  jurisdiction  is  specifically 
conferred.  ****'' 
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The  discussion  of  the  law  in  5^  Am.  Jr.,  Title  U.S., 

Sec.  17,  page  is  helpful  and  is  as  follows: 

"While  the  Constitution  prescribes  certain  re- 
quirements as  to  age,  citizenship,  and  residence, 
in  order  to  be  eligible  to  be  seated  as  a member 
of  Congress,  Article  1,  Section  5*  thereof,  pro- 
viding that  'each  House  shall  be  the  judge  of  the 
elections,  returns,  and  qualifications  of  its  own 
members,  ' constitutes  each  house  of  Congress  the 
sole  and  exclusive  judge  of  the  election  and 
qualifications  of  its  own  members  and  deprives 
the  courts  of  jurisdiction  to  determine  those 
matters.  It  is  within  the  discretion  of  the 
Senate  whether  to  seat  one  who  presents  himself 
claiming  rights  of  membership,  pending  an  in- 
vestigation of  and  adjudication  upon  the  validity 
of  his  election.  Whether  a Senator  or  a Representa- 
tive has  been  elected  in  the  constitutional  way 
is  not  a judicial  question  for  the  courts  to 
determine,  but  is  a matter  resting  entirely  with 
the  Senate  or  the  House  of  Representatives  as  the 
case  may  be.  Hence,  the  state  courts  have  no 
jurisdiction  to  determine  the  legality  of  the 
election  of  a member  of  Congress,  or  to  determine 
whether  a successful  candidate  for  Congress  is 
disqualified  because  of  violation  of  a state 
corrupt  practices  act.  However,  the  exclusive- 
ness of  the  power  of  Congress  in  respect  of  the 
election  and  qualification  of  its  members  does 
not  deprive  the  courts  of  jurisdiction  to  com- 
pel state  election  officials  to  comply  with  the 
state  laws  and  to  perform  their  ministerial  duties 
in  connection  with  elections  of  members  of  Congress. 

"In  deciding  on  the  election  and  qualification  of 
its  members,  each  House  has  an  undoubted  right  to 
examine  witnesses  and  inspect  papers,  subject  to 
the  usual  rights  of  witnesses  in  such  cases;  and 
it  may  be  that  a witness  would  be  subject  to  like 
punishment  at  the  hands  of  the  body  engaged  in 
trying  a contested  election,  for  refusing  to 
testify,  that  he  would  if  the  case  were  pending 
before  a court  of  judicature.  **■**" 

In  David  S.  Barry  et  al.  v.  United  States  of  American  ex  rel. 

Thomas  W.  Cunningham,  73  L.  Ed.  867*  the  United  States  Circuit 
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Court  of  Appeals  for  the  Third  Circuit  interpreted  the  above 
provision  of  the  United  States  Constitution  where  it  said  at 
pages  871  and  872: 


"First.  Generally,  the  Senate  is  a legislative 
body,  exercising  in  connection  with  the  House 
only  the  power  to  make  laws.  But  it  has  had 
conferred  upon  it  by  the  Constitution  certain 
powers  which  are  not  legislative  but  judicial 
in  character.  Among  these  is  the  power  to  judge 
of  the  elections,  returns  and  qualifications  of 
its  own  members.  Art.  1,  Section  5*  cl*  1*  ’That 
power  carries  with  it  authority  to  take  such 
steps  as  may  be  appropriate  and  necessary  to  secure 
information  upon  which  to  decide  concerning  elections. 
Reed  v.  Delaware  County,  277  U.S.  376,  388*  72  L.ed. 
924,  926,  48  Sup.  Ct.  Rep.  531*  Exercise  of 
the  power  necessarily  involves  the  ascertainment 
of  facts,  the  attendance  of  witnesses,  the 
examination  of  such  witnesses,  with  the  power 
to  compel  them  to  answer  pertinent  questions, 
to  determine  the  facts  and  apply  the  appro- 
priate rules  of  law,  and,  finally,  to  render 
a judgment  which  is  beyond  the  authority  of  any 
other  tribunal  to  review.  In  exercising  this 
power,  the  Senate  may,  of  course,  devolve  upon 
a committee  of  its  members  the  authority  to  in- 
vestigate and  report;  and  this  is  the  general, 
if  not  the  uniform,  practice.  When  evidence  is 
taken  by  a committee,  the  pertinency  of  questions 
propounded  must  be  determined  by  reference  to  the 
scope  of  the  authority  vested  in  the  committee 
by  the  Senate.  But  undoubtedly,  the  Senate,  if 
it  so  determine,  may  in  whole  or  in  part  dispense 
with  the  services  of  a committee  and  itself  take 
testimony;  and,  after  conferring  authority  upon 
its  committee,  the  Senate,  for  any  reason  satis- 
factory to  it  and  at  any  stage  of  the  proceeding, 
may  resume  charge  of  the  inquiry  and  conduct  it  to 
a conclusion  or  to  such  extent  as  it  may  see  fit. 

In  that  event,  the  limitations  put  upon  the  com- 
mittee obviously  do  not  control  the  Senate;  but 
that  body  may  deal  with  the  matter,  without  regard 
to  these  limitations, sub ject  only  to  the  restraints 
imposed  by  or  found  in  the  implications  of  the  Con- 
stitution. * * * " 


Hon.  William  Aull  III 


-7- 


A further  discussion  is  found  in  Keogh  v.  Horner,  Governor 
of  Illinois,  8 Fed.  Sup.  933*  where  the  District  Court  of  the 
Southern  Division  of  Illinois  said  at  page  935: 


" * * * If  the  Governor  refused  or  was  pro- 
hibited from  issuing  such  certificates  of 
election  and  the  situation  was  presented  to 
the  House  of  Representatives,  I do  not  doubt 
but  what  the  House  would  have  the  right  to 
seat  the  members  elected  without  any  certifi- 
cate just  as  it  could  refuse  to  seat  the 
members  with  a certificate,  if  it  chose  so 
to  do.  In  other  words,  the  power  of  the 
respective  Houses  of  Congress  with  reference 
to  the  qualifications  and  legality  of  the 
election  of  its  members  is  supreme.  The 
many  volumes  of  election  contest  cases  in 
which  every  conceivable  question  has  been 
raised  with  reference  to  the  right  of  per- 
sons to  sit  as  members  of  Congress,  together 
with  the  fact  that  there  are  no  court  de- 
cisions to  be  found,  controlling  such  matters, 
bear  mute  but  forcible  evidence  that  this 
court  has  no  authority  to  be  the  judge  of  the 
manner  in  which  such  members  were  elected,  or 
to  interfere  with  the  Governor  in  furnishing 
them  a certificate  or  commission  as  to  what 
the  canvass  shows  with  reference  to  their 
election. " 


The  state  case  of  Burchell  v.  State  Board  of  Election  Com- 
missioners et  al.,  68  S.W.  (2d)  427*  also  reaches  the  above 
conclusion.  Said  case  was  in  the  Court  of  Appeals  of  Kentucky 
and  we  cite  from  the  opinion  at  page  428: 

"*  * * Article  1,  Section  5*  of  the  Consti- 
tution of  the  United  States,  provides  that 
•each  house  shall  be  the  judge  of  the  elections, 
returns,  and  qualifications  of  its  own  members.’ 

Under  this  section  of  the  Constitution,  juris- 
diction to  determine  the  right  of  a Representat- 
ive in  Congress  to  a seat  is  vested  exclusively 
in  the  House  of  Representatives,  and  a state  court 
has  no  power  to  determine  the  right  or  to  adjudge 
that  a particular  candidate  has  been  elected. 

Barry  v.  United  States,  279  U.S.  597*  49  S.Ct. 

452,  73  L.Ed.  867;  State  ex  rel.  v.  District 
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court,  50  Mont.  134,  145  P.  721;  Britt  v. 

Board  of  Canvassers,  172  N.C.  797,  90  S.E. 

1005;  Wheeler  v.  Board  of  Canvassers,  94  Mich. 

448,  53  N.W.  914." 

Other  state  decisions  to  the  same  effect  are  Covington 
v.  Buffett,  90  Md.  569,  45  A.  204;  State  ex  rel.  O'Donnell  v. 
Tissot.  40  L.  Ann.  598,  4 So.  482;  State  ex  rel.  Ruh  v.  Pram- 
bach,  47  N.  J.  L.  85;  State  ex  rel.  Smith  v.  District  Ct.,  50 
Mont.  134,  145  P.  721,  and  People  ex  rel.  Sherwood  v.  State 
Canvassers,  129  N.Y.  360,  29  N.E.  345,  14  L.R.A.  646, 
where  the  court  said: 

»*•***  The  courts  cannot  Interfere  with 
this  jurisdiction  of  the  senate.  Whatever 
may  be  determined  here  or  elsewhere  as  to 
the  election  or  qualification  of  the  re- 
lator, or  the  result  of  theelection  in  the 
27th  senatorial  district,  when  the  senate 
convenes,  and  not  until  then,  it  will  have 
absolute  jurisdiction  of  the  whole  subject, 
and  may  determine  which  of  the  two  persons 
claiming  seats  therein  was  duly  elected  and 
qualified  to  sit  therein;  and  it  may  de- 
termine that  one  was  ineligible,  and  that 
the  other  was  not  elected,  and  that  thus  there 
is  a vacancy  in  that  district  calling  for  a 
new  election.  * * * *" 

The  legislature  is  authorized  to  take  such  steps  and  pro- 
ceed in  such  manner  as  may  be  necessary  under  the  circumstances 
to  obtain  the  information  upon  which  to  make  a determination 
concerning  the  election  of  one  of  Its  members.  The  legislature 
may  require  the  attendance  and  examination  of  witnesses  in  order 
to  determine  the  facts  or  it  may  charge  a committee  of  its  mem- 
bers with  the  authority  to  Investigate  and  report  its  findings. 
(Barry  v.  United  States  ex  rel.  Cunningham,  supra.) 

The  legislature  may  investigate  these  matters  on  its  own 
motion.  This  is  indicated  In  the  election  case  of  Reeder  v. 
Whitfield,  of  Kansas,  Contested  Election  Cases  - Bartlett  1834  - 
1865,  where  it  was  stated  in  the  legislative  report  of  the 
Congressional  Committee  at  pages  189-190  of  the  above  volume: 

"But  this  Is  not  all.  This  house  needs  no 
parties  In  court,  or  names  on  the  record,  to 
guard  its  own  rights  and  privileges;  nor  any 
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extrinsic  action  to  quicken  it  in  the  exer- 
cise of  the  exclusive  power  to  judge  of  the 
•election  returns,  and  qualifications’  of 
those  who  daim  seats  on  this  floor;  and  they 
may  institute,  and  often  have  instituted,  in- 
vestigations of  the  right  of  members  to  seats, 
without  any  contestant  at  all.  It  is  not  only 
their  right  , but  their  duty,  to  see  that  no 
one  shall  occupy  a seat  on  this  floor  whose 
title  Is  imperfect,  and  to  investigate,  of 
their  own  motion,  whenever  there  is  a reason- 
able doubt  cast  upon  the  case." 

The  statutory  -procedure  for  contesting  elections  between 
candidates  for  the  office  of  state  representative,  as  set  out 
above,  is  not  unconstitutional  under  the  prevailing  view  but 
is  merely  regarded  as  a method  of  preparing  or  securing  evi- 
d ence  which  may  be  submitted  to  the  legislature  for  such  con- 
sideration as  it  may  be  given.  The  case  of  State  ex  rel. 
Angus  Haines  v.  D.  B.  Searle,  Judge  of  the  District  Court, 

59  Minn.  489,  where  it  was  said  at  page  492: 

"There  is  no  force  in  the  suggestion  that,  as 
thus  construed,  the  act  Is  in  conflict  with 
the  Constitution,  Art.  4,  Section  3*  It  in 
no  way  interferes  with  the  right  of  the  legis- 
lature to  judge  of  the  election  of  its  own 
members  any  more  than  would  a law  providing 
for  the  taking  of  depositions  to  be  used  on 
the  trial  of  the  contest  before  that  body. 

It  binds  nobody  and  determines  nothing.  The 
whole  matter  is  still  with  the  legislature, 
who  can  receive  or  reject  the  evidence  secured 
by  the  inspection  and  examination  of  the  bal- 
lots, and.  If  they  receive  it,  give  it  only 
such  weight  as  they  see  fit.  It  is  merely  a 
convenient  method  of  preparing  or  securing 
evidence  in  advance  of  the  meeting  of  the 
legislature.  Instead  of  waiting  until  that 
body  convenes;  and  it  no  more  interferes  with 
its  constitutional  right  to  judge  of  the  elec- 
tion of  its  own  members  than  does  the  law  re- 
quiring the  board  of  canvassers  to  give  a 
certificate  of  election  to  the  candidate  re- 
ceiving the  highest  number  of  votes.  See 
O’Perrall  v.  Colby,  2 Minn.  180,  (Gil.  148). 
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There  is  nothing  in  State  ex  rel.  v.  Peers, 

33  Minn.  8l,  (21  N.W.  86o)  in  conflict 
with  this  view.  This  law,  as  we  have  con- 
strued it,  is  a provision  enacted  by  the  legis- 
lature itself  for  securing  or  preparing  evi- 
dence to  be  used  on  the  trial  of  the  contest; 
and,  as  said  in  the  case  last  cited,  the  House 
may  reject  it  altogether,  and  provide,  if 
they  see  fit,  for  the  re-examination  of  the 
ballots  in  some  other  way.  In  appointing 
person  to  examine  the  ballots,  the  court,  so 
far  from  interfering  with  the  constitutional 
rights  of  the  legislature,  is  but  carrying  out 
its  directions.  * * * *" 

A later  ruling  by  the  Supreme  Court  of  Minnesota  is  found 
in  In  re  Williams1  Contest,  270  N.W.  586,  at  page  588: 

"'This  law,  as  we  have  construed  it,  is  a 
provision  enacted  by  the  legislature  itself 
for  securing  or  preparing  evidence  to  be  used 
on  the  trial  of  the  contest;  and,  as  said  In 
the  case  last  cited,  the  house  may  reject  it 
altogether,  and  provide,  if  they  see  fit, 
for  the  re-examination  of  the  ballots  in  some 
other  way.  In  appointing  persons  to  examine 
the  ballots,  the  court,  so  far  from  Inter- 
fering with  the  constitutional  right  of  the 
legislature,  is  but  carrying  out  Its  di- 
rections . ' " 

It  is  quite  clear  that  the  decision  of  the  legislature  in 
these  election  matters  Is  a final  determination  and  is  con- 
clusive on  the  courts.  Burchell  v.  State  Board  of  Election 
Commissioners  et  al.,  supra;  In  re  Me  Neill,  111  Pa.  235*  2 Atl. 
341. 


A statement  concerning  the  expense  of  conducting  such 
election  investigations  is  found  In  Mercer  et  al.  v.  Coleman, 
14  S.  W.  (2d)  144,  where  the  Court  of  Appeals  of  Kentucky  said 
at  pages  145-146: 

"*  * * the  House,  being  the  sole  judge  of 
the  election  and  qualification  of  its  members, 
has  an  implied  power  to  take  such  proof  and 
incur  such  expenses  as  may  be  reasonably 
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necessary  for  it  to  decide  the  contest  in- 
telligently. In  any  contest  the  House  may 
appoint  its  own  committee  to  take  further 
proof  and  may  authorize  a committee  to  em- 
ploy legal  counsel  to  assist  them.  If, 
instead  of  doing  this,  where  other  counsel 
has  been  employed  and  has  done  the  work  which 
the  House  might  well  have  provided  for,  there 
is  no  sound  reason  why  the  House,  in  its  dis- 
cretion, may  not  pay  for  the  work  which  has 
been  done,  which  saved  the  committee  the  ex- 
pense of  doing  this  work.  It  is  an  important 
public  matter  who  shall  constitute  the  members 
of  the  legislative  body  of  the  state,  which 
has  supreme  legislative  authority  subject  to 
the  restrictions  placed  upon  it  by  the  Con- 
stitution. A poor  man  living  in  a distant 
part  of  the  state  might  be  slow  to  incur  the 
expense  of  defending  a contest  or  of  prosecu- 
ting one.  But  the  interest  of  the  state 
being  greater  than  the  interest  of  the  in- 
dividual, the  custom  has  been,  both  in  the 
Congress  of  the  United  States  and  in  the 
state  Legislature,  for  the  House  in  which 
the  contest  is  pending  to  make  such  appro- 
priation as  it  sees  proper  for  the  expenses 
of  the  contest  as  constituting  a proper  part 
of  the  contingent  expenses  of  the  body.  * * * " 


CONCLUSION 


Therefore,  in  view  of  the  foregoing,  it  is  the  opinion 
of  this  department  that,  where  two  candidates  for  the  office 
of  state  representative  receive  the  same  number  of  votes  in 
the  county  in  the  general  election  but  a question  concerning 
the  legality  of  a number  of  such  votes  has  arisen,  the  state 
house  of  representatives  is  authorized  under  the  provisions 
of  the  Missouri  Constitution  and  the  prevailing  case  law  in 
other  states  to  investigate  the  matter  in  any  way  it  should 
deem  necessary  and  upon  its  own  motion  and  make  a final  de- 
termination which  is  not  subject  to  review  by  the  courts.  The 
statutes  now  in  existence  which  set  up  a procedure  by  which 
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such  elections  can  be  contested  should  not  be  considered  un- 
constitutional. When  said  procedure  is  employed  it  should 
be  considered  as  an  aid  to  the  house  of  representatives  in 
securing  the  necessary  facts  with  which  to  make  a determina- 
tion and  which  may  be  given  such  weight  and  consideration  as 
is  deemed  appropriate  by  the  state  house  of  representatives 
or  may  be  rejected  and  disregarded  altogether. 


Respectfully  submitted, 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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BONDS:  County  court  is  prohibited  by  Sec. 

COUNTY  COURT:  26(a),  Art.  VI  of  Constitution, 

COUNTY  TREASURER:  from  becoming  indebted  exceeding 

in  any  year  the  income  and  revenue 
provided  for  such  year,  and  contract  between  county  and  surety  com- 
pany for  payment  over  b year  term  of  premiums  on  county  treasurer's 
bond,  given  for  protection  of  school  fund,  does  not  bind  county  for 
more  than  one  year.  County  court  may  in  any  year  set  bond  required 
of  treasurer  for  protection  of  school  money. 


January  12,  19^8 


Honorable  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  Missouri 

Dear  Sir: 


FILED 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading,  in  part,  as 
follows : 


"There  follows  an  outline  of  the  facts  and 
request  for  an  opinion  thereon  in  relation 
to  power  of  the  Jasper  County  Court  to  re- 
duce the  amount  of  the  school  fund  bond 
given  by  the  Jasper  County  Treasurer  during 
his  term  of  office.  His  term  of  office  be- 
gan January  1,  19^7,  and  will  expire  Decem- 
ber 31,  1950. 

"Mr.  Mote  entered  into  a general  fund  bond 
in  the  amount  of  $60,000,  the  same  being  a 
surety  bond.  He  entered  into  another  bond, 
a school  fund  bond,  in  the  amount  of 
$375,000.  You  are  familiar  with  the  liqui- 
dation of  the  accumulated  funds  during  the 
current  year,  which  in  this  county,  was  in 
a sizeable  amount.  The  County  Court  be- 
lieves that  the  best  interests  of  the  people 
will  be  sufficiently  served  by  a reduction 
in  the  amount  of  the  school  fund  bond  from 
$375,000  to  $200,000.  The  purpose  of  the 
County  Court  in  seeking  this  reduction  is  to 
save  the  county  something  on  the  high  annual 
payments . 
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"The  surety  company  contends  the  County 
Court  does  not  have  the  power  to  reduce  the 
bond  during  the  Treasurer's  term  of  office. 
The  company  insists  that  it  would  gladly  re- 
duce the  bond  and  let  the  County  realize  the 
savings  if  the  same  could  be  done,  but  feel 
that  if  such  mechanics  are  gone  through  the 
surety  company  would  still  remain  liable  for 
the  original  higher  amount  both  on  the  theory 
that  the  premium  was  fixed  and  a bond  given 
for  the  four-year  term,  with  the  County  per- 
mitted to  pay  annually  installments  for  its 
own  convenience,  and  also  for  the  aforesaid 
reason  that  there  is  no  authority  for  such 
reduction. 


*«*******»•• 

Section  26(a)  of  Article  VI  of  the  Constitution  of  Missouri 
provides  as  follows: 

"No  county,  city,  incorporated  town  or  vil- 
lage, school  district  or  other  political  cor- 
poration or  subdivision  of  the  state  shall 
become  indebted  in  an  amount  exceeding  in  any 
year  the  income  and  revenue  provided  for  such 
year  plus  any  unencumbered  balances  from  pre- 
vious years,  except  as  otherwise  provided  in 
this  Constitution." 

This  section  is  substantially  a reenactment,  in  part,  of 
Section  12  of  Article  X of  the  Constitution  of  1875. 

In  the  case  of  Ebert  v.  Jackson  County,  70  S.  W.  (2d)  918, 
the  Supreme  Court  of  Missouri  held  that  a contract  whereby  the 
county  agreed  to  pay  a total  rental  of  $*1,320.00  for  a room  in 
Kansas  City,  Missouri,  at  a monthly  rental  of  $90.00,  payments 
to  be  made  on  the  first  day  of  each  month,  violated  Section  12 
of  Article  10  of  the  Constitution.  The  court  said,  1.  c.  920: 

"The  contract  was  an  effort  to  anticipate  the 
income  and  revenue  of  the  county  for  several 
years  following  the  year  the  contract  became 
effective.  It  created  a debt  within  the  mean- 
ing of  said  section  of  the  Constitution,  and 
is  void." 

Since  under  the  provisions  of  Section  26(a)  of  Article  VI 
of  the  Constitution  of  Missouri,  a county  is  not  allowed  to  be- 
come indebted  in  an  amount  exceeding  in  any  year  the  Income  and 
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revenue  provided  for  such  year,  and  the  court  has  held  that 
under  such  constitutional  provision  the  county  court  is  not  al- 
lowed to  anticipate  the  income  and  revenue  of  the  county  for 
several  years  following  the  year  a contract  becomes  effective, 
we  believe  that  the  contract  in  the  present  case  between  the 
county  and  the  surety  company,  whereby  the  county  was  to  pay 
the  premiums  on  the  treasurer's  bond,  was  a valid  and  binding 
contract  for  only  one  year.  Therefore,  the  county  is  under  no 
obligation  to  pay  the  premium  on  the  bond  of  the  treasurer 
which  was  the  subject  of  such  contract. 

Since  the  contract  was  valid  for  only  one  year  and  is  not 
now  binding  upon  the  court,  it  is  clear  that  the  county  court 
may  now,  under  the  provisions  of  Section  10400,  Laws  of  Mis- 
souri, 1945,  page  1708,  determine  the  amount  of  the  bond  that 
is  to  be  given  by  the  treasurer  for  the  protection  of  such 
funds . 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  County  Court 
of  Jasper  County  could  not,  during  the  year  1947,  enter  Into  a 
contract  with  a surety  company  whereby  the  county  was  to  pay 
the  premiums  on  the  treasurer's  school  bond  for  a period  of  four 
years,  so  as  to  bind  the  county  for  a longer  period  than  one 
year,  and  the  county  is  not  liable  to  pay  such  premiums  for  years 
other  than  1947. 

It  is  further  the  opinion  of  this  department  that  the  county 
court  may  now  require  a bond  in  such  amount  as  it  deems  proper 
for  the  treasurer's  school  bond,  under  the  provisions  of  Section 
10400,  Laws  of  Missouri,  1945,  page  1708. 

Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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SHSRI^FS:  Several  questions  regarding  salaries  of 

sheriffs  in  counties  of  the  second  class. 


March  15  , 1948 


Honorable  Ralph  vaird 
Prosecuting  Attorney 
Jasper  County 
Joplin,  f'issouri 


Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion  relative 
to  the  salaries  and  fees  of  sheriffs  in  counties  of  the  second 
class . 


As  there  are  several  questions  embodied  in  your  request 
we  will  take  them  up  one  by  one. 

(1)  The  magistrate  in  the  eastern  district  of  Jasper 
County  usually  sits  at  Carthage  but  h >lds  court  about  one  day 
' n each  week  at  ebb  City.  The  sheriff  reports  daily  to  the 
ma  istrate  courtroom  at  ebb  City  before  continuing  on  to  she 
courthouse  at  Carthage.  Your  question  is  whether  or  not  the 
sheriff  is  entitled  to  mileage  for  this  trip.  In  answer  to 
this  I refer  you  to  the  provisions  of  House  Bill  Ko.  939  en- 
acted by  the  63rd  general  Assembly,  Laws  of  Missouri,  1948, 
page  1672,  Lection  7,  which  reads,  in  part,  as  follows: 

"The  sheriff  and  his  deputies  3hall  be 
reimbursed  out  of  the  county  treasury, 
at  the  rate  of  five  cents  per  mile  for 
each  mile  actually  and,  necessarily 
traveled,  in  this  state,  in  tho  por- 
formance  o~^~  tvoir  off  lei  aT~  d utTo  s . When 
mileage- is  allowed,  it  shall  be  computed 
from  the  place  where  court  is  usually 
held,  and  when  court  is  usually  held  at 
one  or  more  places,  such  mileage  shall 
be  computed  from  tho  place  from  which  the 
sheriff  or  deputy  sheriff  travels  in  per- 
forming any  service.  *-  « * The  county 

court  shall  examine  every  claim  filed  for 
reimbursement,  and  if  found  correct,  the 
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county  shall  pay  to  the  officer  entitled 
■•re to,  the  amount  due  an  mileage,” 

(Underscorin’:  ours.  ) 

Under  the  provisions  of  the  above  section  it  is  our  opinion 
that  the  sheriff  is  not  entitled  to  mileage  reimbursement  for 
traveling  from  hia  homo  to  the  courtroom  at  ebb  City.  It  should 
bo  pointed  out  that  the  travel  of  the  sheriff  must  actually  and 
necessarily  se  in  tho  performance  of  hia  official  duties,  and  it 
is  the  duty  of  the  county  court,  under  the  abovo  statute,  to 
examine  the  claims  for  reimbursement  and  to  pay  them  if  they  are 
found  to  be  correct.  e believe  that  this  would  be  a question 
of  fact  to  be  determined  by  the  county  court. 

(2)  The  county  has  oinployed  certain  deputy  sheriffs  and 
assigned  them  to  various  courts  in  the  county.  You  ask  if  the 
sheriff  is  entitled  to  t e 3,00  per  diem  for  the  attendance  of 
the  deputy  sheriffs  upon  these  courts.  If  the  county  court  has 
as3i  nod  those  deputies  to  the  various  courts,  re  believe  that 
it  may  be  fairly  assumed  that  their  attendance  has  been  directed 
by  the  court  desiring  their  attendanoo.  lection  2034,  R,S.  Mo, 
1939,  as  amended,  now  reads: 

"The  3 -veral  sheriffs  shall  attend  each 
court  held  in  their  counties,  when  30 
directed  by  the  court;  and  it  shall  be 
the  duty  of  the  officer  attending  any 
court  to  furnish  stationery,  fuel,  and 
other  tilings  necessary  for  the  use  of 
tho  court  whenever  ordered  by  the  court." 

Section  13411,  R.3.  ho.  1939,  providing  for  fees  of  sheriffs, 
reads,  in  part,  as  follows: 

,?ror  attending  each  court  of  record  or 
criminal  court  and  for  each  deputy 
actually  employed  in  attendance  upon 
such  court  the  number  of  such  deputies 
not  to  exceed  three  per  day 3,00," 

In  an  opinion  rendered  by  this  department  to  Honorable 
Ralph  tT,  Puggins,  Prosecuting  Attorney  of  aline  County,  -under 
date  of  January  22,  1948,  a copy  of  which  I am  enclosing.  It 
provides,  in  the  main,  that  the  fee  is  properly  allowed  to  the 
sheriff  and  not  to  the  deputy  for  the  deputy's  attendance  upon 
courts  of  record.  Therefore,  we  belie vo  that  even  though  the 
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deputies  are  on  a straight  salary  basis  the  sheriff  13  entitled 
to  the  fee  for  the  deputy’s  attendance  upon  courts  which  have 
directed  their  attendance.  However,  the  sheriff  would  not  be 
entitled  to  the  per  diem  for  his  own  persoral  attendance  unless 
his  attendance  had  been  directed  by  the  court. 

(3)  Is  the  sheriff  allowed  to  retain  the  fee3  paid  for 
attendance  upon  the  ma  istrate  courts  above  and  beyond  the 

3900.00  a.ilov/ed  for  his  work  in  civil  matters?  Vie  fail  to 
3ee  that  there  should  be  any  distinction  made  in  the  fees  col- 
lected for  his  attendance  upon  ma  ;Istrate  courts  30  as  to,  in 
fact,  increase  his  salary  considerably  more  than  louse  Bill 
Ho • 939,  La  .3  of  1945,  apparently  contemplated.  t is  a general 
rule  o'1  law  that  before  an  officer  ha3  authority  to  charge  fees 
for  hia  services  ho  must  be  able  to  point  to  a 3tRtute  author- 
ising such  charge,  Nodaway  County  v.  bidder,  199  s.  . (2d } 867. 
We  are  unable  to  find  any  statute  providing  that  these  fee3 
should  bo  any  different  than  the  other  civil  feo3  collected  by 
the  sheriff  so  th  t his  whole  compensation,  in  fact,  should 
not  be  more  than  78  0.00. 

(4)  You  ask  if  the  opini  n under  date  of  January  3,  1947 
(Wilson),  rendered  to  Honorable  John  A.  "versole,  Prosecuting 
Attorney  of  ashing ton  County,  is  a plleable  to  a county  of  the 
second  class.  e believe  t'  at  this  opinion  is  applicable  to 
counties  of  the  second  class  as  thoro  is  nothing  in  the  facts, 
as  outlined  by  your  letter,  which  is  essentially  different  as 
to  make  out  a different  case  for  second  ;lass  counties. 

(5)  o further  believe  that  the  opinion  under  date  of 
August  26,  1946,  rendered  to  Honorable  .ordon  R.  Hover,  ’rose- 
cuting  Attorney  of  Barton  County,  is  applicable  to  counties  of 
tho  second  class  as  the  county  court  is  not  a court  of  record 
in  second  class  countios. 


Respectfully  submitted, 

i / 


APPROVED: 


JO  HI  ; 11.  GATY 

Assistant  Attorney  General 


J.  ' . HAYLY.V^y 
Attorney  Sonoral 
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MUNICIPALITIES:  Authority  of  City  of  Carthage  to  install  parking 
COUNTIES:  meters  around  county  square. 

MOTOR  VEHICLES: 


April  6,  1948 

!b 

Honorable  Ralph  Baird 
Prosecuting  attorney 
Jasper  County 

Joplin  National  Bank  Building 
Joplin,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"enclosed  please  find  certified  coFy  of 
order  of  the  Jasper  County  Court  under 
date  of  March  12,  1943,  and  photostat  of 
certified  copy  of  order  of  the  Jasper 
County  Court  under  date  of  May  16,  1395, 
and  certified  to  on  April  6,  1946.  Also 
copy  of  my  opinion  given  to  the- Jasper 
County  Court  dated  November  3,  1947,  in 
accordance  with  request  of  the  Jasper 
County  Court  that  I obtain  an  opinion 
from  your  office. 

"At  tne  time  of  writing  my  opinion,  I 
did  not  have  before  me  a copy  of  the 
1395  oruer.  It  is  my  opinion  that  this 
uo es  not  change  the  situation.  However, 

I roquest  that  you  examine  these  instru- 
ments and  my  opinion  and  advise  me  as  to 
whether  you  hold  a contrary  view." 

The  certified  copy  of  order  of  tne  County  Court,  attached 
to  your  request  anu  dated  Starch  12,  1943,  merely  directs  the 
Prosecuting  attorney  to  request  an  opinion  of  the  Attorney 
General  of  the  State  of  Missouri  as  to  whether  the  City  of 
Carthage  has  the  right  and  privilege  to  install  parking  meters 
on  the  inside  curb  of  tne  public  square  on  county  property. 

The  photostatic  certified  copy  of  an  agreement  and  oroer 
of  tne  County  Court,  dated  May  16,  1395,  snows  wherein  the 
City  of  Cartha- e and  the  County  Court  of  Jasper  County,  ids- 
souri,  entered  into  an  agreement  in  which  the  County  Court 
released  a strip  of  land  twenty-five  feet  wide  around  the  county 
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square,  upon  which  the  courthouse  is  located,  to  the  City  of 
Carthage  in  order  that  the  city  could  widen  the  streets  around 
the  public  square,  which  prior  thereto  were  only  fifty  feet 
wide.  Furthermore,  the  city  agreed  to  assume  all  costs  of 
construction  and  maintenance  of  said  addition  to  the  street 
and 'relieve  the  county  of  such  assessment  by  reason  of  owning 
the  land  upon  which  the  courthouse  is  situated.  Furthermore, 
it  was  agreed  that  said  twenty-five  foot  strip  of  land  shall 
be  used  only  as  a public  driveway,  and  upon  which  there  shall 
not  be  constructed  any  railway  or  other  track,  nor  shall  there 
be  laid  thereunder  any  water,  gas  or  other  main,  or  pipe  of 
any  nature  whatsoever.  *ie  fail  to  see  wherein  the  foregoing 
order  of  1&95  in  any  manner  has  any  bearing  upon  the  question 
in  the  instant  case,  hven  assuming  that  it  is  a valid  and 
binding  order  for  the  sake  of  this  opinion,  the  installation 
of  the  so-called  mechanical  parking  meters  will  in  no  manner 
violate  any  of  the  provisions  of  that  order. 

In  rendering  this  opinion,  we  more  or  less  must  follow 
the  same  line  of  reasoning  and  authorities  set  forth  in  your 
opinion  to  the  County  Court.  It  is  well  established  that, 
while  considerable  revenue  will  be  derived  by  the  installation 
of  said  parking  meters,  the  appellate  courts  have  held  that 
the  priioary  purpose  of  installing  said  parking  meters  is  for 
police  regulation.  The  Springfield  Court  of  Appeals,  in  rfilhoit 
v.  City  of  Springfield,  171  (2d)  95»  l.c.  99»  after  a 

lengthy  discussion  and  citing  many  authorities  to  support  the 
contention  that  the  installation  of  said  parking  meters  is  for 
police  regulation,  said: 

"From  the  foregoing  observations  it  is 
our  conclusion  that  the  ordinance  with 
which  we  are  concerneu,  providing  for 
the  zoning  of  the  streets  of  the  city 
or  parts  thereof,  placing  time  limits 
on  parking  and  providing  for  the  in- 
stallation of  parking  meters  for  measur- 
ing the  time,  is  a valid  exercise  of  tne 
city  * s police  power  and  does  not  illegally 
or  unreasonably  interfere  with  or  wrong- 
fully deprive  plaintiffs  of  any  right  or 
privilege  teat  they  may  have  as  abutters. 

(Cases  cited.)" 

Also,  in  State  v.  City  of  Mexico,  197  £>../.  (2d)  301,  l.c. 

303  and  304,  the  court,  in  holding  that  the  regulation  of  parking 
of  automobiles  on  streets  by  moans  of  parking  meters  is  a valid 
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exercise  of  the  police  power  of  the  city,  said: 

"The  regulation  of  the  parking  of  auto- 
mobiles on  its  streets  by  a city  is  a 
valid  exercise  of  the  state’s  delegated 
police  power.  City  of  Clayton  v.  Nemours, 

333  Mo.  61,  66(3),  182  S.W.  (2d)  57,  59(4), 
appeal  dismissed,  323  U.J.  6'4,  65  S.Ct. 

560,  89  L.  lid.  534;  City  of  Clayton  v. 

Nemours,  237  Mo.  App.  167,  180,  164  S.w. 

(2d)  935,  942(16);  Nemours  v.  City  of  Clay- 
ton, 237  Mo.  App.  497,  509,  175  S.w.  (2d) 
oO,  65(1,  2).  This  is  also  true  of  such 
regulation  by  means  of  parking  meters. 

Wilhoit  v.  City  of  Springfield,  237  Mo. 

App.  775,  784,  786,  171  S.W.  (2a)  95, 

98(2,9).  Additional  authorities  are  cited 
in  Bowers  v.  City  of  Muskegon,  305  fd.ch. 

076,  9 N.h.  2d  869;  Cassiuy  v.  City  of 
waterbury,  130  Conn.  237,  33  A.  2d  142; 

Hickey  v.  Riley,  Or.,  162  P.  2d  371; 

Kimmel  v.  City  of  Spoxane,  7 hash.  2d 
372,  109  P.  2d  1069;  annotations,  130 
A.L.R.  316;  108  A.L.R.  1152,  72  A.L.R. 

299*  The  instant  record  presents  no 
issue  that  the  ordinance  before  us  is 
aught  but  a valid  exercise  of  the  police 
power  of  the  City  of  Mexico." 

In  the  foregoing  decision,  State  v.  City  of  Mexico,  the 
Supreme  Court  held  the  City  of  Mexico,  a city  of  the  third 
class,  (we  assume  Cartha,  e is  also  a third-class  city)  has 
exclusive  authority  under  the  law  to  regulate  motor  vehicles 
and  their  use  on  public  highways  in  said  city.  In  so  holding, 
the  court  said: 

"The  State  of  Missouri  has  delegated  to 
the  City  of  I4exico  as  a city  of  the  third 
class  autnority  to  prevent  the  obstruction 
of  its  sidewalks  and  streets  by  vehicles 
(Sec.  6952,  R.S.  1939,  Mo.  R.S.A.)  and, 
along  with  other  cities  of  the  btate, 
specific  authority  to  T*  * * by  ordinance, 
make  additional  rules  of  the  road  or  traffic 
regulations  to  meet  their  needs  and  traffic 
conditions;  * * * regulate  the  parking  of 
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vehicles  on  streets  by  the  Installation 
of  parking  meters  for  limiting  the  time 
of  parking  and  exacting  a fee  therefor 
or  by  the  adoption  of  any  other  regulatory 
method  that  is  reasonable  and  practical 
* •!:-  «*•  . ' Laws  1943,  pages  659-661,  amend- 
ing Sec.  8395,  R.S.  1939,  Mo.  R.S.A.  Said 
Sec.  8395  is  a part  of  Art,  I of  Chap.  45, 

R.S.  1939,  Mo.  R.S.A.  Section  8366  thereof 
provides  in  part:  ’This  article  shall  be 
exclusively  controlling  on  the  •*  v<  a regula- 
tion ■&  Vr  * of  motor  vehicles,  their  use  on 
the  public  highways'  et  cetera.  And  Sec. 

8367,  Id.,  entitled  ’Definitions,'  defines 
’Highway’  as:  'Any  public  thoroughfare  for 
vehicles,  including  state  roads,  county 
roads  and  public  streets,  avenues,  boule- 
vards, parkways  or  alleys  in  any  municipal- 
ity.'" 

While  your  request  is  vague  as  to  just  where  the  parking 
meters  are  to  be  located,  I am  now  informed  by  you  that  the 
meters  are  to  be  installed  upon  the  sidewalk  constructed  by 
the  County  Court  referred  to  in  the  foregoing  certified  photo- 
static copy  of  order  of  the  County  Court.  The  sidewalk  refer- 
red to  is  located  between  the  courthouse  square  and  the  strip 
of  land  released  by  the  County  Court  to  the  City  of  Carthage 
for  street  purposes.  Bald  sidewalk  has  been  continuously  used 
as  other  sidewalks  in  the  City  of  Carthage  by  pedestrians  since 
its  construction. 

There  is  an  abundance  of  authority  holding  that  the  right 
of  a city  to  regulate  extends  to  all  public  highways,  de  jure 
or  de  facto,  that  it  makes  police  power  applicable  to  private 
land  when  said  land  is  vised  as  a de  facto  public  highway.  See 
City  of  Clayton  v.  Nemours,  182  S.W.  (2d)  57,  l.c.  60.  Also, 
State  ex  rel.  Audrain  County  v.  City  of  Mexico,  197  S.W.  (2d) 
301,  l.c.  304. 

In  the  City  of  Clayton  v.  Nemours,  182  S.W.  (2d)  57,  Glen- 
ridge  Avenue  was  established  as  a private  highway,  however,  it 
was  devoted  to  a public  use  by  the  owners  thereof,  although  not 
dedicated  to  public  use  by  said  owners.  The  court  held,  in  so 
devoting  the  use  of  their  property,  the  owners  constituted 
rlenrid^e  Avenue  a de  f acto  public  street  and  was  subject  to 
reasonable  municipal police  regulations,  including  the  parking 
of  automobiles.  ^ 
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The  Supremo  Court  has  heretofore  held  in  State  ex  rel, 

Audrain  County  v.  City  of  Mexico,  supra,  that  the  City  of 
Mexico  had  the  power  to  exorcise  police  power  to  install  park- 
ing meters  on  that  portion  of  land  owned  by  the  county  knowingly 
permitted  by  the  county  to  be  used  as  a street.  We  are  convin- 
ced that  the  same  rule  is  applicable  to  sidewalks.  The  sidewalk 
in  this  instance  was  constructed  by  your  County  Court,  but  ever 
since  has  been  used  as  a public  highway  by  pedestrians  and  is 
subject  to  regulation  by  the  city  as  other  sidewalks  and  highways. 
Section  6952,  supra,  specifically  vests  authority  in  the  city  to 
regulate  sidewalks,  as  well  as  streets,  avenues,  alleys  and  other 
public  places,  McQuillin,  Municipal  Corporations,  Second  dition, 
Vol,  4,  Section  1390,  in  part,  reads: 

"The  municipality  has  the  same  control  over 
the  sidewalk  as  any  other  part  of  the  street, 
and  this  is  so  although  the  sidewalk  was 
built  by  the  abutting  owner," 

The  great  weight  of  authority  holds  that  the  word  "street" 
includes  sidewalks,  especially  is  this  true  in  the  absence  of  an 
intent  to  not  include  sidewalks.  In  Vol,  44,  C.J.,  Section  3598, 
page  883,  we  find  the  following  general  principle  of  law: 

"The  word  ’street,'  as  ordinarily  used, 
includes  a sidewalk,  although  it  is  some- 
times used  in  its  restricted  sense  as  in- 
cluding only  the  roadway." 

See  also  Knapp,  Stout  & Company  v.  Transfer  Railway  Company,  126 
Mo,  26,  l.c.  34-35. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the  City 
of  Carthage,  upon  enacting  the  proper  ordinance,  may  install  park- 
ing meters  on  the  sidewalk  around  the  courthouse  square,  which  side- 
walk was  constructed  by  the  County  Court  and  has  been  used  ever  since 
by  pedestrians  as  other  sidewalks  are  in  the  City  of  Carthage. 

Respectfully  submitted, 

APPROVED: 

AUBREY  R.  HAMMETT,  Jr. 

Assistant  Attorney  Oeneral 

J.  E.  TAYliOh  ^ 

Attorney  CJener^lr^ 
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COUNTY  ASSESSORS: 
SECOND  CLASS  COUNTIES: 
FEES  AND  SALARIES: 


Fees  earned  by  county  assessors  in  second 
class  counties  For  certifying  copies  of  as- 
sessments of  personal  property,  and  merchant 
and  manufacturers  assessments  on  property 
taxable  in  a city  to  appropriate  city  offi- 
cials may  be  legally  retained  by  assessors 
in  addition  to  salary  provided  by  law,  and 
need  not  be  paid  into  the  county  treasury 


July  17,  19^8 


Mr.  Ralph  Baird 
Prosecuting  Attorney 
Jasper  County 

Joplin  National  Bank  Building 
Joplin,  Missouri 

Dear  Mr.  Baird: 


FILED 


We  have  your  recent  letter  in  whicreauest  an  opinion  of 
this  department.  Your  letter  is  as  follows: 

'"Section  10996.12 — Compensation  to  Assessors 
in  Second  Class  Counties  in  Lieu  of  Fees — Dis- 
position of  Fees,'  provided  that  the  county  as- 
sessor 'in  second  class  counties  shall  receive 
as  compensation  for  his  services,  as  provided  in 
Section  1 of  the  Act,  the  sum  of  $5000  annually 
in  lieu  of  the  fees  provided  in  said  section  1*  *.' 

"'Section  1,'  referred  to  above  in  Section  10996.12 
is  Section  10996.11  and  in  the  latter  a certain  fee 
schedule  is  set  out. 

"Missouri  R.  S.  A.  Section  6719,  'County  Assessors 
to  certify  assessment  to  council,'  provides  that  the 
county  assessor  shall  make  out  a return  to  the  Board 
of  Appraisement  of  a second  class  city  in  books  to  be 
furnished  by  the  city  copy  of  that  part  of  the  county 
assessor's  books  showing  the  assessment  of  personal 
property  subject  to  taxation  within  such  city,  and  also 
a true  copy  of  the  assessment  of  merchants  and  manu- 
facturers may  be  subject  to  taxation  by  such  city.  This 
section  further  provides  that  the  county  assessor  shall 
receive  10f(  oer  100  words  to  be  paid  by  the  city  for 
making  such  copy. 

"Section  10996.11  lists  no  schedule  for  the  assess- 
ment in  regards  to  returning  the  copy  of  the  county's 
assessment  books  to  the  second  class  city,  as  above 
set  out  in  Section  6719. 
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"The  point  has  been  raised  that  inasmuch 
as  the  Jasper  County  Assessor  extends  this 
copy  for  the  city  of  Joplin  on  county  time 
and  from  county  records  and  reports  and 
through  the  use  of  county  enuipment  (books 
of  course  furnished  by  the  city)  that  the  com- 
pensation under  Section  6719  should  be  paid 
into  the  county  treasury  and  used  to  pay  the 
compensation  of  the  assessor  and  his  deputies, 
as  provided  in  Section  10996.12,  and  not  be  re- 
tained by  the  county  assessor  as  compensation 
additional  to  the  $5000  per  annum  specified  in 
Section  10996.12. 

"Attached  herewith  is  copy  of  letter  from  H.W. 

Wiggins,  Auditor  of  Jasoer  County,  asking  for 
an  opinion  in  the  matter  as  to  whether  these 
fees  should  be  paid  to  the  county  and  retain- 
ed by  them  or  should  be  paid  to  the  assessor 
and  retained  by  him,  and  request  that  you  pro- 
vide an  opinion  in  the  matter  at  your  earliest 
convenience . " 

Section  10996.12,  R.  S.  A.  Mo.  1939.  being  the  same  as 
Section  2 of  the  Act  providing  for  the  fees  of  county  assessors 
in  second  class  counties,  appearing  in  Laws  of  Mo.  19^5,  p.  1532, 
provides  as  follows: 

"SALARY.-  The  county  assessor  in  counties  of 
the  second  class  shall  receive  as  compensa- 
tion for  his  services  as  provided  in  Section 
1 of  this  act  the  sum  of  $5000.00  annually  in 
lieu  of  the  fees  provided  in  said  Section  1,  to 
be  paid  in  equal  monthly  installments  out  of  the 
county  treasury.  All  fees  to  be  paid  by  the  state 
as  provided  in  said  Section  1 shall  be  paid  into 
the  county  treasury  and  shall  be  used  to  pay  the 
compensation  of  the  assessor  and  his  deputies  as 
provided  in  this  act." 

The  last  sentence  of  said  Section  2 above  quoted,  which 
provides  for  the  payment  of  certain  fees  payable  by  the  state 
into  the  county  treasury  to  be  used  for  the  payment  of  the  com- 
pensation of  the  assessor  and  his  deputies,  refers  specifically 
to  fees  provided  for  by  Section  IO996.II  R.  S.  A.  Mo.  1939,  which 
is  the  same  as  Section  1 of  the  Act  providing  for  fees  of  county 
assessors  in  second  class  counties  (Laws  Mo.  19^5,  p.  1552)  and 
to  no  other  fees. 
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Said  last-mentioned  Section  1 of  said  Act  (Laws  Mo.  19**5, 
p.  1552)  provides  for  fees  payable,  one-half  by  the  state  and  one- 
half  by  the  county,  for  the  performance  of  certain  specified  du- 
ties and  is  as  follows: 

"The  fees  for  services  of  the  county  assessors 
in  counties  of  the  second  class  shall  be  thirty 
cents  per  list  and  six  cents  per  entry  for  mak- 
ing real  estate  and  tangible  personal  books,  all 
the  real  and  tangible  personal  property  assessed 
to  one  person  to  be  counted  as  one  name;  twenty- 
five  cents  for  each  merchants  tax  statement  taken 
and  entered  in  the  tax  book  as  reouired  by  Section 
11309  of  an  act  of  the  Sixty-third  General  Assembly 
known  as  House  Committee  Substitute  for  House  Bill 
No.  536;  twenty-five  cents  for  each  manufacturers 
tax  statement  taken  and  entered  in  the  tax  book 
as  required  by  Section  1 of  an  act  of  the  Sixty- 
third  General  Assembly  known  as  House  Committee 
Substitute  for  House  Bill  No.  539  approved  Nov- 
ember 30,  19*15;  and  ten  cents  for  each  statistical 
list  of  land  acreage  and  other  accompanying  agri- 
cultural statistics  filed  by  the  assessor  with  the 
state  department  of  agriculture  as  required  by 
Section  1*4030,  Revised  Statutes  of  Missouri,  1939; 
one-half  of  the  above  fees  to  be  paid  by  the  county 
and  one-half  to  be  paid  out  of  the  state  treasury, 
but  to  be  deposited  in  the  county  treasury  of  the 
respective  counties  as  hereinafter  provided.  The 
assessor  shall  place  the  street  address  or  rural 
route  and  post  office  address  opposite  the  name  of 
each  taxpayer  on  the  tangible  personal  property 
assessment  books;  provided,  that  nothing  contained 
in  this  act  shall  be  so  construed  as  to  allow  any 
fee  per  name  for  the  names  set  opposite  each  tract 
of  land  assessed  in  the  numerical  list." 

There  can  be  no  doubt  about  the  proposition  that  the  $5000 
yearly  salary  provided  for  in  the  aforesaid  Section  2 is  in  lieu 
of  the  fees  provided  for  in  the  aforesaid  Section  1 payable  by  the 
state  and  the  county,  and  that  these  fees  are  to  be  paid  into  the 
county  treasury,  to  be  applied  to  the  payment  of  said  salary,  and 
that  said  fees  are  not  in  addition  to  the  $5000  salary. 

However,  another  fee  schedule  for  payment  for  services  per- 
formed by  assessors  in  counties  of  the  second  class  rendered  to 
cities  is  set  forth  in  said  Section  6719,  R.  S.  A.  Mo.  1939.  Said 
section  is  as  follows: 
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"The  assessed  valuation  of  real  estate  and  per- 
sonal property  in  any  suchcity  for  taxation 
for  municipal  purposes  shall  not  be  greater  than 
the  assessed  valuation  thereof  for  state  and  county 
purposes,  as  fixed  by  the  county  assessor.  The 
county  assessor  shall  make  out  and  return  to  the 
board  of  appraisement  of  such  city  in  books  to 
be  furnished  by  the  city,  on,  or  before  the  twen- 
tieth day  of  January  annually  a copy  of  that  part 
of  the  county  assessor's  books  showing  the  assess- 
ment of  personal  property  subject  to  taxation  with- 
in such  city,  and  thereafter  as  soon  as  the  assess- 
ment of  merchants  and  manufacturers  shall  be  made, 
shall  make  out,  certify  and  return  to  the  city 
board  of  appraisement  in  like  manner,  a true  copy 
of  that  part  of  the  said  assessment  of  merchants 
and  manufacturers  which  may  be  subject  to  taxa- 
tion by  such  city.  For  making  such  copy  the  as- 
sessor shall  receive  ten  cents  per  hundred  words 
to  be  paid  by  the  city.  Upon  failure  to  make, 
certify  and  return  such  copy  to  the  city  board 
of  appraisement,  on,  or  before  the  date  mentioned, 
fifty  per  cent  (50%)  shall  be  deducted  from  the 
assessor's  comnensation. " 

The  question  presented  by  your  inquiry  is  whether  the  fees 
provided  for  by  this  last-mentioned  statute  are  to  be  paid  into 
the  county  treasury  to  be  used  in  like  manner  as  the  fees  earned 
in  accordance  with  the  provisions  of  Section  2 of  the  first  above- 
quoted  Act,  or,  in  other  words,  is  the  $5000  annual  salary,  provid- 
ed for  by  the  first  above-quoted  section,  in  lieu  of  all  fees  earn- 
ed by  assessor,  or  is  it  in  lieu  only  of  the  fees  specified  in 
Section  1 of  the  Act  providing  for  the  fees  of  county  assessors  in 
counties  of  the  second  class  (Laws  Mo.  1945,  p.  1552.) 

Taking  into  consideration  the  fact  that  the  specification 
contained  in  Section  2 of  the  last-mentioned  Act  of  fees  to  be 
paid  into  the  county  treasury  to  be  used  for  payment  of  the  $5000 
salary  specifies  only  the  fees  provided  for  in  Section  1 of  said 
Act,  and  taking  into  consideration  the  utter  lack  of  any  statutory 
provision  for  the  payment  of  fees  provided  for  by  Section  6719,  R.S.A. 
Mo.  1939,  into  the  county  treasury,  and  considering  the  provision  in 
said  Section  6719  R.S.A.  Mo.  1939  that:  "*  * * for  making  such  copy 
the  assessor  shall  receive  ten  cents  per  hundred  words,  to  be  paid 
by  the  city",  (underscoring  ours)  we  feel  that  unquestionably  fees 
earned  by  assessors  under  the  last  above-cited  and  quoted  section 
should  not  go  into  the  county  treasury,  but,  on  the  contrary,  be- 
long to  the  assessors  as  compensation  for  services  rendered  by  them 
to  the  cities  in  question. 
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CONCLUSION 

We  are,  therefore,  of  the  opinion  that  fees  earned  by 
assessors  by  reason  of  work  done  by  them  for  cities,  in  accord- 
ance with  provisions  of  Section  6719  R.  S.  A.  Mo.  1939,  constitute 
compensation  in  addition  to  salary  and  may  be  retained  by  the  as- 
sessors . 


Respectfully  submitted, 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MAGISTRATE  COURTS:  Magistrate  must  keep  judgment  docket; 

magistrate  judgment  not  lien  until 
transcript  of  judgment  filed  with  circuit 
clerk. 


lonorable  Clyde  ‘«tugh 
Jud  e of  the  Ma  istrate  Court 
Cape  Girardeau  County 
Jackson,  Missouri 


\ >e  • ir  Judge  ’ a ugh : 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  from  this  department,  which  reads  as  follows: 

" ill  you  please  give  me,  - at  earliest 
possible  date  - a definite  ruling:  is 

to  whether  it  Is  necessary  that  each 
Magistrate  Court  use  a Judgment  Docket? 

"At  the  time  this  office  was  set  up,  wo 
were  under  the  impression  that  a Judg- 
ment Docket  would  not  be  necessary,  and 
so,  did  not  use  one,  o found  that  some 
. Magistrate's  wore  using  the  Judgment 
Dockets,  and  some  were  not  - it  seomod 
to  be  quite  a .latter  of  question, 

"Under  enate  -ill  207,  octions  114 
and  lib  and  116 1 Does  the  judjjaent  be- 
come a lion  only  v.;  ton  transcrlpted  to 
Circuit  Court? 

"If  a Judgment  is  not  a lien  in  Magis- 
trate Court  - thon,~Ts  it  mandat ory  to 
use  a Judgment  Docket? 

"I  would  like  to  get  a definite  ruling 
on  tills,  in  order  to  get  the  book  sot 
up,  if  it  is  absolutely  necessary  to  use 
the  Judgment  locket," 
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It  la  provided  by  r.ection  19,  page  774  of  the  Laws  of 
Missouri,  1945,  that  magistrate  courts  shall  be  courts  of 
record.  The  judgment  of  a court  of  record  Is  a part  of  the 
record  of  that  court.  In  Capltnin  v.  ississlppi  Valley  Trust 
Co.,  Mo.  :iup.,  177  S.  • 628,  the  court  3aid  at  pa  ge  653: 

..  we  sale  In  the  late  case  of  Smith  v. 

Moseley,  234  Mo.  486,  495,  137  g.  . 971, 

974: 

"»The  record  proper  consists  of  the 
process  and  return,  the  pleadings,  the 
verdict  and  judgment  in  civil  cases. » 

"This  i s a concrete  way  of  saying  that 
the  record  proper  of  a cause  determined 
in  a oourt  of  record  consists  of  those 
things  which  show  the  right  of  the  court 
to  adjudicate  between  the  parties,  the 
particular  matter  before  it,  ana  its 
trial  and  determination.  ■»  #" 

It  necessarily  follows  then  that  a record  of  the  judgments 
rendered  by  the  ma  ;istrate  court  must  be  preserved.  *horther. 
Sections  1294  and  1295,  ft.S.  Ho.  1939,  require  that  a docket  be 
kept  on  ali  jud graents  rendered  by  courts  of  record  and  provide 
the  manner  in  which  3aid  dockets  shall  be  set  up.  This  duty  is 
imposed  upon  the  clerks  of  those  courts.  aid  sections  provide: 

gee.  1294.  "The  clerks  of  courts  of 
record  shall  keep  In  their  respective 
offices  a well-bound  book  for  entering 
therein  an  alphabetical  docket  of  all 
Judgments  and  decrees," 

i;ec,  1295.  "They  shall,  durln  every 
term,  or  v.ithin  thirty  days  thereafter, 
enter  in  such  docket  all  final  Judjjmonts 
and  decrees  rendered  at  such  term  in 
alphabetical  order,  by  the  name  of  the 
person  against  whom  the  jud  ?nent  or  de- 
cree was  entered;  and  if  the  Judgment 
or  decree  be  against  several  persons, 
it  shall  be  docketed  in  the  name  of  each 
person  a gainst  whom  it  was  recovered,  in 
the  alphabetical  order  of  their  names, 
respect! vely. " 
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Therefore,  a docket  of  the  Judgments  rendered  by  a magis- 
trate court  must  be  kept  by  the  clerk  of  that  court, 

,1th  referonce  to  the  further  question  presented  concerning 
judgment  liens,  we  direct  your  attention  to  Section  12G9,  .3, 

ho,  1939,  which  provides  as  follows: 

"Judgments  and  decrees  rendered  by  the 
supreme  court,  by  any  United  states 
district  or  circuit  court  held  within 
this  state,  by  the  Kansas  City  court 
of  appeals,  the  3t.  Loui3  court  of  ap- 
peals, the  Jpr lngfield  < ourt  of  appeals, 
and  by  any  court  of  record,  shall  be 
liens  on  the  real  estate  of  the  person 
against  whom  they  are  rendered,  situate 
in  the  county  for  which  or  in  which  the 
court  is  held." 

The  above  section  provides  that  judgments  rendered  by 
courts  of  record  are  lions  on  the  real  estate  of  the  person 
against  whom  thev  are  rendered.  Since  magistrate  courts  are 
courts  of  record,  it  would  seem  that  Judgments  rendered  by 
those  courts  should  be  considered  lions  in  their  own  right. 
However,  w©  cannot  fail  to  take  notice  of  lections  114  and 
115,  page  797  of  the  .aws  of*  Missouri,  1945,  which  provide 
that  a transcript  of  a Judgment  rendered  in  the  magistrate 
court  nay  be  filed  with  the  clerk  of  the  circuit  court  and 
entered  in  the  docket  of  circuit  court  Judgments.  Such  magis- 
trate court  Judgment,  from  the  time  of  filing  the  transcript, 
shall  have  the  samo  lien  on  tho  real  catato  of  a defendant  as 
is  given  to  Jud  Trents  rendered  by  tho  circuit  court.  .ection 
115  reads: 


very  such  Judgment,  from  the  time  of 
f ilin  , the  transcript,  shall  have  the 
sane  lien  on  the  real  estate  of  the  de- 
fendant in  the  county  a3  is  given  to 
judgments  of  circuit  courts,  and  shall 
be  under  the  control  of  the  court  where 
tho  transcript  is  filed;  may  be  revived 
and  carried  into  of^ect  in  the  same  man- 
ner and  with  like  effect  as  Judgments  of 
circuit  courts,  and  executions  issued 
thereon  nay  bo  directed  to  and  executed 
in  any  county  In  this  state;  and  the 
party  obtaining  said  judgment,  or  his 
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attorney,  shall  have  the  option  of  3uing 
out  an  execution  out  o the  court  where 
the  transcript  is  filed,  without  being 
required  to  first  sue  out  an  execution 
from  the  magistrate  court  where  said 
judgment  was  obtained,  and  without  being 
required  to  file  a supplemental  tran- 
script or  certificate  of  the  magistrate, 
showing  the  suin  out  and  the  return  of 
an  execution  from  the  magistrate  court.” 

The  above  section  requires  a transcript  of  the  judgment 
rendered  by  a magistrate  court  to  be  filed  with  the  clerk  of  the 
circuit  court  before  such  judgment  is  a lien  upon  the  real  estate 
of  the  defendant  against  whom  it  was  rendered.  Although  ma  is- 
trate  courts  are  courts  of  record,  we  believe  that  said  section, 
being  a later  and  special  statute  relating  only  to  magistrate 
courts,  will  be  deemed  a qualification  of  or  an  exception  to 
Section  1269,  a cneral  statute,  and  must  prevail.  'a.  .let on  v. 

urphy,  348  o.  j4c>,  156  ...  • (2d)  Sob;  Lace  v.  Michman,  347 
o.  696,  148  .....  (2j)  796*  i’hls  conclusion  is  strengthened  by 
the  fact  that  judgment  liens  are  statutory  ad  tnat  the  Legisla- 
ture has  not  seen  fit  to  expressly  provide  that  judgments  ren- 
dered by  magistrate  courts  are  liens  in  their  own  right,  but  on 
the  contrary  has  sot  up  u procedure  by  which  such  Juo  , .onts  can 
be  made  1 lexis  in  the  circuit  court. 

Conclusion. 

In  view  of  the  forotjolx3g,  it  la  the  opinion  of  this  depart- 
ment that  a judgment  docket  should  be  kept  of  t~o  Jud^ents 
rendered  by  the  magistrate  court.  It  Is  the  further  opinion  of 
this  department  that  a judgment  rendered  by  the  magistrate  court 
is  not  a lien  on  the  real  estate  of  the  defendant  against  whom 
It  la  rendered  unless  and  until  a transcript  of  such  judgment 
Is  filed  with  the  clerk  of  the  circuit  court  and  entered  on  the 
docket  of  circuit  court  juugments. 


Respectfully  submitted. 


APPROVED: 


DAVID  DONNELLY 

Assistant  Attorney  General 


J.  . x iYLOH 

Attorney  General 
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MAGISTRATE  ’COURTS: 


Division  No.  2 of  the- Magistrate  Court 
of  Nodaway  County  is  a legally  con- 
stituted court. 


March  10,  1948 


F ! L E D i 


<§> 


•onorable  .uaett  L.  art  ran 
Prosecuting  Attorney 
Nodaway  County  ' • 

Maryville,  Missouri 


Dear  Mr.  Bertram: 

Tills  Is  in  reply  to  your  letter  of  recent  date  requestin 
the  opinion  of  this  department  regarding  the  legal  status  of 
Division  No.  2 of  the  JIagistr  te  Court  of  Nodaway  County, 
issourl. 

On  November  18,  1946,  a number  of  qualified  voters  of 
Nodaway  County  filed  a petition  in  the  Circuit  Court  of  that 
county  in  accordance  with  provisions  of  Section  1 of  an  stct 
of  the  63rd  General  Assembly,  laws  of  issourl,  1945,  page 
765,  relating  to  magistrates,  praying  that  the  number  of 
magistrates  in  Nodawuy  County  be  increased  to  one  in  addition 
to  the  probate  judge.  The  record  discloses  that  said,  petition 
was  taken  up  by  the  court  and  found  to  be  sufficient  in  form 
and  substance.  ^uollcation  in  the  manner  prescribed  by  law 
was  ordered,  giving  thirty  days  public  notice  preceding  the 
hearing  on  said  petition.  The  record  discloses  that  on 
December  23,  1946,  the  petitioners  filed  the  affidavit  of 
publication. 

The  record  further  discloses  that  on  December  31,  1946, 
a hearing  was  held  on  said  petition,  at  which  time  it  was 
adjudged  and  decreed  by  the  court  that  the  number  of  ma  :is- 
trates  in  Nodaway  County  be  increased  to  one  in  addition  to 
the  probate  judge.  The  decree  of  the  court  is  as  follows: 

"Now  on  this  31st  day  of  December,  1946, 
the  sane  being  a regular  day  of  the  Cir- 
cuit Court  within  and  for  Nodaway  County, 

’’issourl,  and  a petition  having  been  filed 
alleging  that  the  needs  of  justice  require 
an  additional  magistrate  in  addition  to  the 
Probate  Judge  in  said  county  and  state  and 


Honorable  Barnett  L.  Bar tram 


-2 


praying  that  the  number  of  magistrates  in 
said  County  of  Nodaway  and  States  of 
Missouri  be  increased  from  one  to  two,  the 
court  find3  that  said  petition  bears  the 
signatures  of  a large  number  of  taxpaying, 
citizens  and  voters  within  and  for  said 
Nodaway  County,  Missouri  and  is  in  order 
and  satisfies  all  legal  and  constitutional 
requirements  as  to  form  and  substance,  and 
the  court  further  finding  that  notice  of 
said  hearing  on  said  petition  has  been 
given  and  published  according  to  law;  and 
this  petition  coming  on  for  public  hoaring, 
evidence  is  heard,  and  the  court,  being 
fully  advised  of  all  the  promises  herein, 
after  due  deliberation  and  consideration 
finds  that  facts  and  allegations  in  said 
petition  are  true,  and  that  according  to 
the  needs  of  justice  in  said  County  of 
Nodaway  and  tate  of  -issouri  one  magis- 
trate in  addition  to  the  Probate  Judge  in 
said  County  of  Nodaway  and  State  of 
J.s3ouri  should  be  provided  for. 

"Now  therefore,  it  is  by  the  court  con- 
sidered, adjudged  and  decreed  that  the 
number  of  ma  istrates  in  said  county  of 
ITodaway  and  State  of  Missouri  be  and  here- 
by is  increased  one  in  addition  to  the 
Probate  Court  of  Nodaway  County,  Missouri, 
and  that  said  additional  magistrate  be 
appointed  by  the  governor." 

In  accordance  with  the  judgment  of  the  Circuit  Court  of 
Nodaway  'County  the  Governor  of  Missouri,  on  January  13,  1947, 
duly  appointed  and  commissioned  Honorable  Raymond  Nclclo3  as 
Magistrate  w thin  and  for  Iodaway  County.  The  said  Raymond 
Hcldes  having  qualified  as  Judge  of  Division  No.  2 of  the 
Magistrate  Court  of  Nodaway  County  is  at  the  present  time 
serving  In  that  official  capacity. 

The  quostlon  presented  concerns  the  sufficiency  of  the 
petition  with  regard  to  the  number  of  signatures  appearing 
thereon.  It  is  required  by  Section  1,  Laws  of  f’issouri,  1945, 
page  765,  that  five  hundred  qualified  voters  of  the  county 
petition  the  court  In  such  matter.  The  record  discloses  that 
two  petitions  were  filed  bearing  a total  of  only  seventy-one 
signatures.  However,  we  have  been  reliably  informed  that  there 
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were  filed  in  the  Circuit  Court  of  Nodaway  County  on  November  18, 
1946,  petitions  identical  with  thoso  appearing  of  record  bearing 
the  signatures  of  aoro  than  five  hundred  qualified  voters  of 
Nodaway  County,  but  that  such  petitions,  except  only  those  bearing 
the  signatures  of  seventy-one  voters,  have  for  some  unexplained 
reason  disappeared  from  the  files  of  the  clerk  of  the  said 
circuit  court. 

The  statute  requires  that  action  be  brought  "on  petition 
of  five  hundred  qualified  voters  of  the  county.”  A court  must 
proceed  in  a pending  cause  according  to  the  course  prescribed 
by  law,  in  that  the  petition  before  it  must  bo  one,  in  the 
first  instance,  sufficient  to  initiate  the  exercise  of  its 
Jurisdiction.  The  court  in  it3  decree  stated  that  "said  peti- 
tion bears  the  signatures  of  a large  number  of  taxpaying 
oitizens  and  voters  within  and  for  said  Nodaway  County,  Issouri, 
and  is  in  order  and  satisfies  all  legal  and  constitutional  re- 
quirements as  to  form  and  substance,  * -a-  ■». " he  believe  the 
court  would  not  have  taken  jurisdiction  of  this  action  had  the 
petition  not  satisfied  all  legal  and  constitutional  requirements. 
The  law  presumes  the  reasonable  and  proper  porf orraanoo  by  an 
officer  of  the  duties  pertaining  to  his  office.  State  ex  rel. 
and  to  the  Use  of  City  of  St.  Louis  v.  Priest,  Clerk  of  the 
Circuit  Court,  et  al..  Mo.  Sup.,  152  S.VV.  (2d)  109,  l.c.  112. 

It  is  well  settled  that  any  affirmative  act  on  the  part  of  the 
court  implies  that  all  facts  necessary  to  give  the  court  juris- 
diction to  render  a particular  Judgment  were  duly  found  and 
that  every  step  necessary  to  give  jurisdiction  has  been  takon. 

Ray  v.  Hay,  330  Mo.  530,  50  S.'.V,  (2d)  142,  l.c.  14-4;  State  ex 
rol.  v.  Sroaddus,  216  Ho.  336. 
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A Judgment  rendered  by  a court  of  general  jurisdiction  is 
presumed  to  bo  valid  until  vacated  by  proper  proceedings  insti- 
tuted for  that  purpose,  whore  the  judgment  is  one  within  the 
Jurisdiction  of  the  court  rendering  s\ich  Judgment.  Hess  '/arming 
h Ventilating  Co.  v.  Burlington  Crain  Elevator  Co,,  280  Ho.  163, 
l.c.  185;  Jefferson  City  Pridge  & Transit  Co.  v.  '"laser.  Mo. 

Sup.,  300  ....  778,  l.c.  780!  Lewis  v.  Lewis,  . Ipp.,  176  . . 
(2d)  656,  l.c.  560,  561;  Davis  v.  Morgan  Foundry  Co.,  Mo.  4pp., 

23  S.W.  (2d)  231,  l.c.  233. 

The  Judgment  In  the  case  at  oar  is  valid  on  its  face  and 
affirmatively  states  that  the  petition  under  consideration 
satisfied  all  legal  and  constitutional  requirements  as  to  form 
and  substance.  It  is  valid  and  binding  on  all  concerned. 
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' Conclusion, 


In  viov/  of  the  foregoing,  It  is  therefore  the  opinion  of 
this  department  that  Division  No.  2 of  the  agistrate  Court 
of  Nodaway  County,  Missouri,  is  a legally  constituted  court. 

This  conclusion  makes  It  unnecessary  to  consider  the 
other  questions  presented. 


Hespectfully  submitted. 


DAVID  DONNELLY 

Assistant  Attorney  general 

APPROVED: 


J.  . TAYLOR 
Attorney  onoral 
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SPECIAL  ROAD 
DISTRICTS: 
BONDS: 


Special  road  district  organized  under  provisions  of  Art. 
18,  Chap.  46,  R.  S.  Mo.  1939,  which  issues  bonds,  may 
dissolve  before  such  bonds  are  paid,  and  certification 
of  amount  necessary  to  pay  such  bonds  is  to  be  made  by 
trustee,  or,  if  he  fails,  by  state  auditor,  and  levy  is 
made  by  county  court. 


March  29,  1948 


Honorable  Emmett  L.  Bart ram 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"I  would  like  your  opinion  as  to  the  rights 
and  duties  of  a Special  Road  District  or- 
ganized under  the  provisions  of  Article  18, 

Chapter  46,  R.  S.  of  Missouri,  1939. 

"Lincoln  Special  Road  District  proposes  to 
issue  its  General  Obligation  Bonds  as  pro- 
vided by  Section  8843.  After  such  bonds  have 
been  voted  the  district  would  like  to  dis- 
solve in  accordance  with  Section  8855  and 
following  sections  in  order  to  receive  aid 
from  the  county  in  the  maintenance  of  its 
roads  and  bridges. 

"May  the  Special  Road  District,  having  voted 
bonds,  elect  to  dissolve  the  special  road  dis- 
trict, and,  if  so,  how  will  the  monies  be 
raised  for  the  payment  of  the  outstanding  bonds? 

"Will  you  please  give  your  opinion  upon  the 
matter. " 

Section  8855,  R.  S.  Mo.  1939,  provides  as  follows: 

"Whenever  a petition,  signed  by  the  owners  of 
a majority  of  the  acres  of  land  owned  by  resi- 
dents of  the  county  residing  within  the  dis- 
trict organized  under  the  provisions  of  this 
article,  shall  be  filed  with  the  county  court 
of  any  county  in  which  said  district  is  sit- 
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uated,  setting  forth  the  name  of  the  dis- 
trict and  the  number  of  acres  owned  by  each 
signer  of  such  petition  and  the  whole  num- 
ber of  acres  in  said  district,  the  said 
county  court  shall  have  power,  if  in  its 
opinion  the  public  good  will  be  thereby  ad- 
vanced, to  disincorporate  such  road  district. 

No  such  road  district  shall  be  disincorpo- 
rated until  notice  is  published  in  some 
newspaper  published  in  the  county  where  the 
same  is  situated  for  four  weeks  successively 
prior  to  the  hearing  of  said  petition." 

Section  8856,  R.  S.  Mo.  1939,  provides  that  no  such  disso- 
lution shall  invalidate  or  affect  any  right  accruing  to  such  road 
district  or  to  any  person,  or  invalidate  or  affect  any  contract 
entered  into  or  imposed  on  such  road  district. 

Section  8857,  R.  S.  Mo.  1939,  provides  for  the  appointment 
of  a trustee  upon  dissolution  of  any  such  road  district. 

Section  8858,  R.  S.  Mo.  1939,  provides  for  the  powers  of  the 
trustee,  and  provides,  in  part,  that  he  shall  have  power,  "under 
the  order  and  direction  of  the  county  court,  to  exercise  all  the 
powers  given  by  law  to  said  road  district." 

Section  8859,  R.  S.  Mo.  1939,  provides  that  when  the  trustee 
shall  have  closed  the  affairs  and  paid  all  debts  of  the  district, 
he  shall  pay  over  to  the  treasurer  of  the  county  all  money  re- 
maining in  his  hand,  taking  a receipt  therefor,  and  deliver  to 
the  clerk  of  the  county  court  all  books,  papers,  records  and  deeds 
belonging  to  the  dissolved  road  district. 

There  is  no  prohibition  in  any  of  the  above  statutes  against 
the  dissolution  of  a special  road  district  in  a county  under  town- 
ship organization  when  bonds  voted  by  such  district  are  outstand- 
ing and  unpaid. 

In  the  case  of  State  ex  rel.  Henry  v.  State  Auditor,  118 
S.  W.  (2d)  19,  it  is  apparent  that  that  particular  road  district 
was  dissolved  when  bonds  were  outstanding  and  would  continue  to 
be  for  several  years.  The  Supreme  Court  had  no  criticism  of  such 
dissolution. 

Section  8843,  R.  S.  Mo.  1939,  provides  for  the  issuance  of 
bonds  by  a special  road  district  organized  under  the  provisions 
of  Article  l8.  Chapter  46,  R.  S.  Mo.  1939. 
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Thls  department  has  previously  held  in  an  opinion  to  Forrest 
Smith,  under  date  of  July  31,  1947,  that  Section  8843  was  the  ex- 
clusive authority  for  the  issuance  of  bonds  by  a special  road 
district  organized  under  Article  18,  Chapter  46,  R.  S.  Mo.  1939, 
and  that  Section  8613,  R.  S.  Mo.  1939,  did  not  prohibit  the  is- 
suance of  bonds  by  a special  road  district  when  the  bonds  of  a 
special  road  district  and  a township  in  which  the  special  road 
district  was  located  were  voted  on  the  same  day  and  the  proceed- 
ings for  the  election  by  the  township  were  prior  to  the  proceed- 
ings by  the  special  road  district.  This  opinion,  however,  did 
not  hold  that  the  method  of  levying  taxes  to  pay  the  principal 
and  interest  of  these  bonds  was  contained  in  Article  18,  Chapter 
46,  since  at  the  time  that  opinion  was  written  Section  8842, 

R.  S.  Mo.  1939,  had  been  repealed. 

Section  8842,  R.  S.  Mo.  1939,  provides  that  the  board  of 
commissioners  of  such  a special  road  district  had  power  to  levy 
general  taxes,  and  also  had  power  and  authority  and  the  duty  of 
levying  special  taxes  for  the  purpose  of  paying  the  interest  on 
bonds  when  it  fell  due  and  to  create  a sinking  fund  sufficient 
to  pay  the  principal  of  the  bonds  at  maturity;  and  provided  that 
whenever  the  commissioners  filed  with  the  clerk  of  the  county 
court  a written  statement  that  they  levied  such  tax,  the  county 
clerk,  in  making  out  the  tax  books,  should  charge  all  property 
taxable  in  the  district  with  the  tax.  Such  section  further  pro- 
vided that  whenever  the  board  of  commissioners  failed  to  comply 
with  the  section  in  making  provision  for  the  payment  of  principal 
and  interest  on  the  bonds,  the  state  auditor,  on  or  before  the 
first  day  of  May,  should  discharge  the  duties  of  the  board  of 
commissioners  with  regard  to  the  levying  of  the  taxes  for  the 
purpose  of  paying  the  interest  and  principal  of  the  bonds. 

This  section  presumably  was  repealed  because  the  Supreme 
Court  of  Missouri,  in  the  case  of  State  ex  rel.  v.  Southwestern 
Bell,  179  S.  W.  (2d)  77,  held  Section  8716,  R.  S.  Mo.  1939, 
which  was  a similar  section  with  regard  to  benefit  assessment 
road  districts  in  non-township  counties,  to  be  unconstitutional 
in  so  far  as  it  provided  for  an  unlimited  levy  of  taxes  by  the 
commissioners . 

Since  Section  8842  has  been  repealed,  we  must  look  to  the 
general  law  to  find  the  method  of  following  the  injunction  of 
that  part  of  Section  8843,  R.  S.  Mo.  1939,  providing: 

" * * * provide  for  the  levy  and  collection 
of  a direct  annual  tax  upon  all  the  taxable 
property  in  the  district  sufficient  to  pro- 
vide for  the  payment  of  the  principal  and 
interest  of  the  bonds  so  authoized  as  they  re- 
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spectively  become  due.  *#***" 

and  of  Section  26(f)  of  Article  VI  of  the  Constitution,  providing 

as  follows: 

"Before  incurring  any  indebtedness  every 
county,  city,  incorporated  town  or  village, 
school  district,  or  other  political  corpo- 
ration or  subdivision  of  the  state  shall 
provide  for  the  collection  of  an  annual  tax 
on  all  taxable  tangible  property  therein  suf- 
ficient to  pay  the  interest  and  principal  of 
the  indebtedness  as  they  fall  due,  and  to  re- 
tire the  same  within  twenty  years  from  the 
date  contracted." 

The  general  law  providing  the  method  is  found  in  Section  8610, 

R.  S.  Mo.  1939,  which  provides,  in  part,  as  follows: 

" * * * It  shall  be  the  duty  of  the  clerk  of 
the  board  of  commissioners  on  or  before  the 
first  day  of  May  in  each  year,  or  the  state 
auditor  immediately  thereafter,  in  case  the 
clerk  of  the  board  of  commissioners  should 
fail  or  neglect,  on  or  before  the  first  day 
of  May  of  each  year,  so  to  do,  to  certify  to 
the  county  court  of  the  county,  or  counties, 
wherein  such  road  district  is  situated,  the 
amount  of  money  that  will  be  required  during 
the  next  succeeding  year  to  pay  interest  fall- 
ing due  on  bonds  issued  and  the  principal  of 
bonds  maturing  during  such  year.  On  receipt 
of  such  certificate  it  shall  be  the  duty  of 
the  county  court,  or  courts,  at  the  time  it 
makes  the  levy  for  state,  county,  school  and 
other  taxes,  to,  by  order  made,  levy  such  a 
rate  of  taxation  upon  the  taxable  property 
in  the  road  district,  in  such  county  or  coun- 
ties, as  will  raise  the  sum  of  money  required 
for  the  purposes  aforesaid.  On  such  order  be- 
ing made  it  shall  be  the  duty  of  the  clerk  of 
the  county  court,  or  courts,  to  extend  such 
rate  of  taxation  upon  the  tax  books,  against 
all  of  the  taxable  property  in  the  district  in 
such  county  or  counties,  and  the  same  shall  be 
collected  by  the  collector  of  the  revenue  at 
the  time  and  in  the  manner,  and  by  the  same 
means  as  state,  county,  school  and  other  taxes 
are  collected.  * * # *" 
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It  is  our  view  that  under  the  provisions  of  Sections  8610 
and  8858,  supra,  the  trustee,  exercising  the  powers  given  by 
law  to  road  districts,  is  to  certify  to  the  county  court  the 
amount  of  money  necessary  to  pay  the  interest  and  bonds  matur- 
ing, and  that  if  the  trustee  does  not  so  certify,  it  is  the 
duty  of  the  state  auditor  to  certify  to  the  county  court  such 
amount . 

In  the  case  of  State  ex  rel.  v.  State  Auditor,  supra,  the 
Supreme  Court  held  that  under  the  provisions  of  Section  8842, 
supra,  which  was  then  in  effect,  where  the  trustee  of  a special 
road  district  organized  under  the  provisions  of  Article  18, 
Chapter  46,  and  which  district  had  been  dissolved  four  years 
previously,  levied,  under  direction  of  the  county  court,  a 
tax  rate  which  was  insufficient  to  pay  the  current  maturities 
with  interest,  that  the  state  auditor  could  be  compelled  by 
mandamus  to  levy  a sufficient  tax  rate  to  pay  such  current  ma- 
turities with  interest.  Since  Section  8842  has  been  repealed, 
Sections  8610  and  8858,  supra,  now  provide  the  method  for  mak- 
ing such  levy,  and  provide  that  the  levy  is  to  be  made  by  the 
county  court  upon  certification  by  the  trustee,  or  if  certifi- 
cation is  not  made  by  the  trustee,  upon  certification  of  the 
state  auditor. 

While  there  is  no  statement  of  facts  in  your  opinion  request 
that  would  necessarily  bring  the  special  road  district  within  the 
purview  of  Section  8613,  R.  S.  Mo.  1939,  we  believe  that  the  re- 
strictions contained  within  Section  8613  apply  only  to  the  vot- 
ing of  bonds  and  not  to  the  method  of  paying  such  bonds,  since 
the  payment  of  the  bonds  is  enjoined  by  Section  26(f)  of  Article 
VI  of  the  Constitution  of  Missouri. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  a special  road 
district  which  has  voted  bonds  may  dissolve,  and  that  after  dis- 
solution the  moneys  for  the  payment  of  the  outstanding  bonds  and 
the  interest  thereon  are  to  be  raised  by  a tax  levy  made  by  the 
county  court  upon  certification  by  the  trustee  of  the  dissolved 
road  district,  and  that  if  no  certification  is  made  by  the  trus- 
tee, such  certification  is  to  be  made  by  the  state  auditor. 

Respectfully  submitted. 


APPROVED: 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


ELECTIONS:  Sufficiency  of  petition  for  special  election  to 
establish  Public  County  Health  Center  determined 
from  petition  as  amended,  but  supplemental  pe- 
titions not  permitted. 


April  27,  19^8 


Mr.  Emmett  L.  Bartram 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
Department,  which  request  is  as  follows: 

"The  County  Court  of  Nodaway  County  has  writ- 
ten me  a letter  asking  my  opinion  upon  a cer- 
tain question  and  as  this  question  will  prob- 
ably be  a state  wide  question,  I have  told 
them  I would  prefer  to  write  your  department 
for  an  opinion  in  regard  to  the  same.  They 
have  stated  they  would  appreciate  your  opinion. 
The  letter  is  as  follows: 

"'The  County  Court  of  Nodaway  County,  Missouri, 
has  asked  your  written  opinion  on  the  suffi- 
ciency of  petitions  filed  in  the  County  Court 
of  Nodaway  County  under  Section  1,  Laws  of 
19^5,  page  969. 

"'On  the  7th  day  of  February,  19^8,  thirty-six 
petitions  were  filed  with  the  Clerk  of  the 
County  Court  bearing  a total  of  approximately 
eleven  hundred  names.  Thereafter  on  the  17th 
day  of  February,  19^8,  the  Court  in  regular 
session  considered  said  petitions  and  on  said 
date,  made  the  following  entry  of  record: 

"'"A  group  of  Petitions  having  been  presented 
to  the  County  Court  of  Nodaway  County,  Missouri, 
on  February  7,  19^8,  requesting  that  a Sepcial 
Election  be  called,  or  at  the  General  Election, 
to  vote  on  a mill  levy  on  a valuation  of 
$39,760,000.00  which  would  raise  some  $795,200.00 
over  a twenty  year  period  for  the  purpose  of  set- 
ting up  a County  Health  Unit,  the  County  Court 
finds  many  names  which  we  believe  were  copied 
on  said  Petitions  by  some  person  or  persons, 
since  so  many  names  appear  not  to  be  the  genuine 
original  signature  of  the  person  whose  name  ap- 
pears on  said  Petitions. 
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" "'Unless  positive  proof  is  furnished  that 
these  signatures  are  the  original,  having 
not  been  copied,  and  in  full  compliance 
with  laws  of  the  State  of  Missouri,  the 
County  Court  of  Nodaway  County  shall  be 
compelled  to  throw  out  said  Petitions. 

M.  S.  Carmichael,  Presiding  Judge 
Everett  A.  Gray,  Associate  Judge 
C.  H.  Parnan,  Associate  Judge."'". 

"'Thereafter,  a committee  representing  them- 
selves to  be  acting  officially  for  the  peti- 
tioners, appeared  and  obtained  the  same  thirty- 
six  petitions;  agreed  that  certain  names  there- 
on were  not  genuine  signatures;  eliminated 
certain  names,  by  marking  through  them,  from 
the  petitions;  obtained  additional  signatures 
and  finally  on  the  20th  day  of  March,  19*18, 
refiled  in  the  County  Court  of  Nodaway  County 
the  same  original  petitions  with  corrections 
and  amendments  heretofore  noted  and  two  addi- 
tional petitions. 

"'Will  you  please  furnish  this  Court  an  opin- 
ion stating  whether  these  petitions  shall  be 
considered  the  same  as  if  all  of  them  had  been 
originally  filed  and  the  same  as  if  no  action 
had  ever  been  taken  thereon.'" 

Respectfully  submitted, 

Chester  R.  Lyle, 

Clerk  of  the  County  Court, 
Nodaway  County,  Mo."'" 

"Thanking  you  in  advance  of  your  consideration 
and  opinion  in  this  matter,  I am 

Yours  very  truly, 

Emmett  L.  Bartram 

Maryville,  Mo." 

The  statute  under  which  the  election  is  proposed  to  be 
held  reads  as  follows: 

Laws  Missouri,  19*15,  Sec.  1,  page  969: 

"Any  county  or  group  of  counties,  subject 
to  provisions  of  the  Constitution  of  the 
State  of  Missouri,  may  establish,  maintain 
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and  manage  and  operate  a public  county  health 
center  in  the  following  manner:  Whenever  the 
county  court  or  courts  shall  be  presented 
with  a petition  signed  by  ten  per  cent  or  more 
of  the  qualified  voters  in  the  county  or  coun- 
ties affected  as  determined  by  the  number  of 
votes  cast  for  governor  at  the  preceding  gen- 
eral election,  asking  that  an  annual  tax  be 
levied  for  the  establishment,  building,  main- 
taining of  a public  health  center  and  the  main- 
tenance of  such  personnel  as  may  be  needed  for 
the  operation  of  such  center  and  shall  speci- 
fy in  their  petition,  the  maximum  amount  of 
money  proposed  for  said  purposes,  such  county 
court  or  courts  shall  submit  the  question  to 
the  qualified  voters  of  the  county  or  counties 
at  the  next  general  election  to  be  held  in  the 
county  or  counties  or  at  a special  election 
called  for  that  purpose,  first  giving  ninety 
cays'  notice  thereof  in  one  or  more  newspap- 
ers published  in  the  county  or  counties,  if 
any  be  so  published,  and  if  not  so  publish- 
ed, by  posting  written  or  printed  notices  in 
each  township  of  the  county  or  counties,  which 
notice  shall  include  the  text  of  the  petition 
and  state  the  amount  of  the  tax  to  be  levied 
upon  the  assessed  property  of  said  county  or 
counties,  which  tax  shall  not  exceed  one  (1) 
mill  on  the  dollar,  for  a period  of  time  not 
exceeding  twenty  years,  and  be  for  the  issue 
of  county  bonds  to  provide  funds  for  the  pur- 
chase of  a site  or  sites,  the  erection  there- 
on of  a public  health  center  and  for  the  sup- 
port of  the  same  including  necessary  person- 
nel; which  said  election  shall  be  held  at 
the  usual  voting  places  in  the  county  or 
counties  for  voting  upon  county  officers, 
and  shall  be  canvassed  in  the  same  manner  as 
the  vote  for  county  officers  is  canvassed." 

As  can  be  seen,  this  section  makes  no  provision  for 
an  initial  determination  of  the  question  of  the  sufficiency  of 
the  number  and  genuineness  of  the  signatures  and  for  subsequent 
amendments  to  make  upo  any  deficiency.  Such  provisions  are  found 
in  some  statutes  providing  for  elections  on  the  petition  of  a 
specified  number  of  voters.  See  Secs.  6567,  6632  and  7075,  R.  S. 
Mo.  1939,  providing  for  initial  examination  of  petitions  for  elec- 
tion by  city  clerk  in  certain  municipal  elections. 
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In  view  of  the  absence  of  such  a provision  in  the 
statute  in  question,  the  county  court  would  have  been  acting 
properly  had  it  passed  upon  the  petitions  as  originally  pre- 
sented. However,  since  they  permitted  the  petitions  to  be 
withdrawn  and  amended,  we  are  of  the  opinion  that  they  now 
must  pass  upon  them  as  they  presently  stand  and  not  consider 
the  petitions  as  they  appeared  when  originally  filed. 

As  a general  rule,  a petition,  such  as  that  in- 
volved here,  is  not  regarded  as  completed  until  the  body 
to  whom  it  is  addressed  has  taken  final  action  thereon.  A 
signer  may  withdraw  his  signature  at  any  time  before  such 
final  action.  Sedalia  ex  rel.  Gilsonite  Construction  Co. 
v.  Montgomery,  227  Mo.  1,  127  S.W.  50,  Dagley  v.  Mclndoe, 

190  Mo.  App.  166,  176  S.W.  243.  In  this  case  the  court  had 
taken  no  final  action,  but  had  merely  stated  that  the  peti- 
tion would  be  refused,  unless  proof  was  furnished  that  the 
signatures  were  genuine.  In  view  of  this  fact,  and  the  fact 
that  the  court  permitted  the  withdrawal  of  the  petition  and 
its  amendment,  its  sufficiency  must  be  determined  on  the 
basis  of  the  present  status  thereof.  In  addition,  if,  as 
you  state,  there  have  been  interlineations  in  amendments, 
they  would  undoubtedly  be  great  difficulty  in  determining 
just  how  the  petition  stood  when  it  was  originally  filed, 
and  determination  on  that  basis  would  probably  be  impossible. 

As  for  the  two  additional  petitions  which  were  filed, 
there  is  no  provision  made  for  the  filing  of  such  additional 
petitions  in  the  statute  in  question. 

The  question  of  the  admissibility  of  supplemental 
petitions  has  never  been  presented  to  the  court  os  this 
state,  but  it  was  held  by  the  Supreme  Court  of  Nebraska,  in 
the  case  of  Ayers  v.  Moan,  3^  Neb.  210,  51  N.W.  830,  that 
supplemental  petitions  should  not  be  allowed  in  a situation 
similar  to  this.  In  that  case  the  court  said: 

"The  law  does  not  contemplate  a supple- 
mental petition  in  the  procedure.  In 
courts  a supplemental  petition  is  permitted 
to  include  certain  matters  which  have  arisen 
since  the  filing  of  the  original  petition, 
as  in  an  action  to  foreclose  a mortgage  for 
one  or  more  installments  then  due.  If  other 
installments  should  become  due  before  a de- 
cree is  rendered  they  may  be  set  up  by  sup- 
plemental petition.  If,  however,  the  in- 
stallments set  forth  were  due  when  the  ac- 
tion was  brought,  a supplemental  petition 
is  not  available.  So  In  this  case  the  peti- 
tioners must  present  their  full  petition  at 
the  outset.  If,  after  a thorough  examination 
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of  the  petition  it  is  found  to  contain  the 
necessary  number  of  signatures  of  resident 
electors,  it  will  be  the  duty  of  the  board 
to  call  an  election.  If  it  does  not  con- 
tain such  number,  then  it  is  the  duty  of 
such  board  to  refuse  to  call  the  same.” 

(51  N.W.  l.c.  833.) 

These  principles  are,  we  believe,  applicable  in  this 
situation  and  the  supplemental  petitions  should  not  be  con- 
sidered. 

CONCLUSION 

THEREFORE,  it  is  the  opinion  of  this  department  that 
the  sufficiency  of  a petition  for  a special  election  for  the 
establishment  of  a public  county  health  center  must  be  de- 
termined when  the  county  court  has  permitted  the  withdrawal 
of  such  petition  for  amendments  of  signatures  by  the  peti- 
tion as  it  stands  following  such  amendments,  but  supplemental 
petitions  subsequently  filed  should  not  be  considered. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


ROADS  AND  BRIDGES:  Special  road  district  cannot  be  organized  under 
SPECIAL  ROAD  Art.  18,  Chap.  46,  R.S.  Mo.  1939>  when  all  of  ter- 

DISTRICTS : ritory  in  road  district  constitutes  all  or  a part 

or  a city  of  the  forth  class . Funds  of  the  road 
district  arising  from  special  road  and  bridge  tax 
cannot  be  spent  in  incorporated  towns  or  cities. 
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Honorable  Emmett  L.  Bart ram 
Prosecuting  Attorney 
Nodaway  County 
Maryville,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department  and  reading  as 
follows : 
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"It  is  the  desire  of  a majority  of  the  land- 
owners  of  the  town  of  Burlington  Junction, 
Missouri,  so  I am  advised,  to  organize  a 
Special  Road  District  under  the  provisions 
of  Article  18,  Chapter  46,  R.S.  of  Missouri, 
1939.  This  being  a county  which  has  adopted 
township  organization. 

"I  would  like  your  opinion  as  to  whether 
such  a Special  Road  District  may  be  organized 
with  all  or  substantially  all  of  the  lands 
within  the  boundaries  of  such  district  con- 
stituting a city  of  the  fourth  class. 

"You  will  have  in  mind  that  Section  8840  gives 
the  commissioners  exclusive  and  entire  control 
over  the  public  highways,  bridges  and  culverts 
within  the  district.  You  have  previously  ruled 
that  in  such  case  the  jurisdiction  of  the 
county  in  such  district  ceases  when  the  dis- 
trict is  formed. 

"You  will  understand  that  this  matter  gets  to 
be  of  considerable  importance  as  a township 
Road  and  Bridge  tax  is  levied  in  each  city  and 
in  most  cases,  I am  advised,  no  part  of  such 
monies  are  expended  within  the  cities . 
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"Wlll  you  please  give  me  your  opinion  as 
to  the  power  to  incorporate  such  district." 

Section  8836,  R.  S.  Mo.  1939*  provides  for  the  organiza- 
tion of  special  road  districts  in  counties  operating  under  town- 
ship organization.  Said  section  provides,  in  part,  as  follows: 

" * * * Districts  so  organized  may  be  of 
any  dimensions  that  may  be  deemed  neces- 
sary or  advisable,  except  that  every  dis- 
trict shall  be  included  wholly  within  the 
county  organizing  it  and  shall  contain  at 
least  six  hundred  and  forty  acres  of  con- 
tiguous territory:  Provided,  that  the 
county  court  shall  not  have  power  to  di- 
vide the  territory  within  the  corporate 
limits  of  a city  having  a population  of 
one  hundred  fifty  thousand  into  such  road 
district . " 

In  the  case  of  State  ex  inf.  v.  Walker,  301  Mo.  115,  a 
special  road  district  was  organized  under  what  is  now  Section 
8710,  R.  S.  Mo.  1939*  which  is  a section  similar  to  Section 
8836,  supra,  except  that  Section  8710  applies  to  counties  not 
under  township  organization.  The  road  district  in  that  case 
included  part  of  the  city  of  Butler  and  all  of  the  city  cf  Rich 
Hill.  The  Supreme  Court  in  that  case  held  that  the  special  road 
district  was  properly  formed.  Therefore,  we  are  of  the  opinion 
that  an  incorporated  town  or  city,  or  a part  thereof,  may  be  in- 
cluded in  a special  road  district  organized  under  the  provisions 
of  Article  18,  Chapter  46,  R.  S.  Mo.  1939*  except  that  the  ter- 
ritory within  the  corporate  limits  of  a city  having  a population 
of  150,000  may  not  be  divided  into  such  special  road  district. 

Section  8840,  R.  S.  Mo.  1939*  provides  as  follows: 

"The  township  board  of  trustees  shall,  upon 
the  organization  of  such  commissioners,  cause 
all  tools  and  machinery  used  for  working 
roads  belonging  to  the  districts  and  parts 
of  districts  formerly  existing  and  composed 
of  territory  embraced  within  the  Incorporated 
district  to  be  delivered  to  said  commissioners, 
for  which  such  commissioners  shall  give  re- 
ceipt, and  such  commissioners  shall  keep  and 
use  such  tools  and  machinery  for  constructing 
and  improving  public  roads  and  bridges . The 
township  boards  shall  also  cause  the  township 
treasurer  to  pay  over  to  the  treasurer  of  the 
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speclal  road  district  all  moneys  in  his 
hands  belonging  to  the  district  or  dis- 
tricts that  have  been  merged  into  the  spe- 
cial road  district  whenever  the  board  of 
commissioners  of  such  special  road  district 
shall  make  demand  therefor.  Said  commis- 
sioners shall  have  sole,  exlusive  and  en- 
tire control  and  jurisdiction  over  all  pub- 
lic highways,  bridges  and  culverts,  within 
the  district  to  construct,  improve  and  re- 
pair such  highways,  bridges  and  culverts, 
and  shall  have  all  the  power,  rights  and 
authority  conferred  by  law  upon  road  over- 
seers, and  shall  at  all  times  keep  such 
roads,  bridges  and  culverts  in  as  good  con- 
dition as  the  means  at  their  command  will 
permit,  and  for  such  purpose  may  employ 
hands  and  teams  at  such  compensation  as  they 
shall  agree  upon;  rent,  lease  or  buy  teams, 
implements,  tools  and  machinery;  all  kinds 
of  motor  power,  and  all  things  needed  to 
carry  on  such  work:  Provided,  that  said 
commissioners  may  have  such  road  work,  or 
bridge  or  culvert  work,  or  any  part  thereof, 
done  by  contract,  under  such  regulations  as 
said  commissioners  may  prescribe  . 

Section  7197 > R.  S.  Mo.  1939*  provides,  in  part,  as  follows: 

" * * * Cities  of  the  fourth  class  shall 
have  and  exercise  exclusive  control  over 
all  streets,  alleys,  avenues  and  public 
highways  within  the  limits  of  such  city." 

Since  Section  7197  provides  that  cities  of  the  fourth  class 
shall  exercise  exclusive  control  over  all  streets,  alleys,  ave- 
nues and  public  highways  within  the  limits  of  such  city,  and  Sec- 
tion 8840  provides  for  the  turning  over  to  the  board  of  commis- 
sioners of  a special  road  district  formed  under  Article  l8. 

Chapter  46,  of  all  the  tools  and  machinery  used  for  working  roads 
belonging  to  the  districts  composed  of  territory  embraced  within 
the  incorporated  district,  and  provides  that  the  township  boards 
shall  cause  the  township  treasurer  to  pay  over  to  the  special 
road  district  all  moneys  belonging  to  the  district  or  districts 
that  have  been  merged  in  the  special  road  district,  and  that  the 
commissioners  shall  have  the  power,  rights  and  authority  conferred 
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by  law  upon  road  overseers,  it  is  our  opinion  that  a special 
road  district  organized  under  Article  lo,  Chapter  46,  has  the 
sole,  exclusive  and  entire  control  and  jurisdiction  over  the 
public  highways,  bridges  and  culverts  within  such  special  road 
district  outside  of  the  limits  of  incorporated  cities  or  towns, 
that  is,  the  public  highways,  bridges  and  culverts  within  the 
common  road  district  or  districts  which  have  been  formed  into 
the  special  road  district. 

Sections  8562  and  8588,  R.  S.  Mo.  1939*  we  believe,  sus- 
tain the  correctness  of  this  view,  in  that  such  sections  demon- 
strate that  the  Legislature  intended  that  the  streets  in  in- 
corporated cities  and  towns  should  be  under  the  exclusive  con- 
trol of  such  cities  and  towns.  Section  8562  provides  that  all 
streets  and  alleys  in  unincorporated  towns  and  villages  shall 
be  under  the  control  of  the  county  court,  and  Section  8588  pro- 
vides for  the  attaching  to  a road  district  of  an  Incorporated 
city  or  village  when  the  city  or  village  fails  to  elect  offi- 
cers or  maintain  a municipal  government. 

Section  8820,  Laws  of  Missouri,  1947*  page  483,  provides, 
in  part,  as  follows: 

" * * * Provided,  further,  that  the  proceeds 
of  such  fund  maybe  used  in  the  discretion 
of  the  township  board  of  directors  in  the  con- 
struction and  maintenance  of  roads  and  in  im- 
proving and  repairing  any  street  in  any  in- 
corporated city,  town  or  village  in  the  town- 
ship, if  said  street  shall  form  a part  of  a 
continuous  highway  of  the  township  running 
through  said  city,  town  or  village." 

The  above-quoted  provision  in  Section  8820  is  the  only  au- 
thorization for  the  expenditure  in  counties  under  township  or- 
ganization of  moneys  raised  by  the  special  road  and  bridge  tax 
in  incorporated  cities,  towns  and  villages.  Since  there  is  no 
provision  for  the  expenditure  of  moneys  raised  by  the  road  and 
bridge  tax  by  the  commissioners  of  a special  road  district  or- 
ganized under  Article  18,  Chapter  46,  in  incorporated  cities, 
towns  or  villages,  we  are  of  the  opinion  that  no  authority  for 
such  expenditure  exists. 

Since  a special  road  district  organized  under  Article  18, 
Chapter  46,  has  no  authority  to  spend  any  of  its  funds  within  an 
incorporated  city,  town  or  village,  a special  road  district  can- 
not be  organized  which  will  consist  exclusively  of  territory 
within  a city  of  the  fourth  class  or  a part  thereof. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  a special  road 
district  cannot  be  organized  in  a county  under  township  organ! 
zation  when  all  of  the  territory  in  such  special  road  district 
is  within  a city  of  the  fourth  class. 

It  is  further  the  opinion  of  this  department  that  if  a 
special  road  district  is  organized  in  a county  under  township 
organization  and  a city  of  the  fourth  class,  or  a part  thereof 
is  within  such  special  road  district,  the  funds  arising  from 
taxation  on  property  within  such  special  road  district,  which 
are  turned  over  to  the  commissioners  c t such  special  road  dis- 
trict, may  be  spent  by  such  commissioners  only  on  the  public 
highways,  bridges  and  culverts  in  such  special  road  district 
which  are  outside  of  the  limits  of  such  incorporated  city. 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 

J.E.  TAYLOR 
Attorney  General 
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TAXATION: 

SALES  AND  USE  TAX: 
MOTOR  VEHICLES,  ETC.: 


Sales  and  use  tax  under  H.E.  No.  258  of  the 
64th  General  Assembly  is  applicable  to 
motorcycles  and  motorscooters j dealer  who 
purchases  car  as  demonstrator  is  subject  to  tax 


July  1,  1948 


Mr.  G.  H.  dates 
Collector  of  Revenue 
Jofforson  City,  Missouri 


n 
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Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  wherein 
you  submit  a request  for  an  official  opinion  on  two  questions, 
namely : 

v "1.  Does  motor  vehicle  as  used  in  this 

Act  apply  to  automobiles,  busses  and 
trucks  alone,  or  does  the  wording  also 
include  motorcyclos,  motor  scooters  and 
such  other  vehicles  which  are  required  to 
secure  titles  from  the  Motor  Vehicle 
Department? 


"2*  Precuontly  an  automobile  dealer  will 
title  a now  car  in  the  name  of  the  firm 
and  apply  for  individual  license  plates 
in  order  that  ho  may  use  said  car  as  a 
demonstrator,  however,  with  the  Intention 
of  selling  said  car  within  a period  of  not 
to  exceed  ninety  days.  When  said  car  is 
titled  in  order  to  secure  Individual 
license  plates,  would  the  dealer  be 
required  to  pay  the  sales  and/or  use  tax, 
or  should  we  hold  that  this  is  a depart- 
mental transfer  not  subject  to  sales  tax?" 

House  Bill  No.  258  of  the  64th  General  Assembly,  which 
will  become  effective  on  July  18,  imposes  a sales  and  use 
tax  on  motor  vehicles  in  this  stato.  Sub-soction  (b)  of 
Section  11412  of  tho  act  provides  that  when  an  owner  of  a now 
or  used  motor  vehicle  makes  application  for  a titlo  or  the 
registration  of  such  motor  vehicle  to  present  ovidenco  show- 
ing the  purchase  price  paid  or  charged,  and  if  the  transaction 
was  subject  to  tax  to  pay  tho  tax  to  the  Director  of  Revenue 
when  he  obtains  his  title.  Sub-section  (c)  of  this  sane 
section  iraposos  a use  tax  on  sales  of  such  motor  vehicles. 

Tho  only  exemptions  that  we  find  in  this  section,  whereby 
motor  vehicles  are  exempted  from  its  provisi  ns,  are  found 
in  sub-section  (d)  of  said  Section  11412,  which  roads  as 
follows : 
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" (d)  The  tax  imposed  "by  this  section  shall 
not  apply  to  motor  vehicles  on  account  of 
which  the  sales  tax  provided  by  this  act 
shall  have  been  paid,  nor  to  motor  vehicles 
brought  into  this  state  by  a person  moving 
into  Missouri  from  another  state  who  shall 
have  registered  said  motor  vehicle  in  said 
other  stato  at  least  ninety  days  prior  to 
the  time  it  is  registered  in  this  state, 
nor  to  motor  vehicles  acquired  by  registered 
dealors  for  resale,  nor  to  motor  vehicles 
purchased,  owned  or  used  by  any  religious, 
charitable  or  eleemosynary  institution  for 
use  in  the  conduct  of  regular  religious, 
charitable  or  eleemosynary  functions  and 
activities,  nor  to  motor  vehicles  owned 
and  used  by  religious  organizations  in 
transferring  pupils  to  and  from  schools 
supported  by  such  organization,  nor  whore 
the  motor  vehicle  has  been  acquired  by  the 
applicant  for  a certificate  of  title  there- 
for by  gift  or  undor  a will  or  by  inheri- 
tance, and  the  tax  hereby  imposed  has  been 
paid  by  the  donor  or  decedent,  nor  to  a 
motor  vehicle,  for  which  a certificate  of 
title  is  sought  by  the  applicant,  which 
was  acquired  by  him  within  the  State  of 
Missouri  in  an  isolated  or  occasional  sale 
as  defined  by  subsection  (c)  of  Section 
11407  of  the  Missouri  Sales  Tax  Act,  nor 
to  any  motor  vehicle  owned  or  used  by  the 
State  of  Missouri  or  any  political  sub- 
division thereof,  nor  by  an  educational 
institution  supported  by  public  funds,  nor 
to  farm  tractors  or  motor  vehicles  having 
a seating  capacity  of  ten  passengers  or 
more ." 


The  term  "motor  vehicle,"  as  defined  in  the  Missouri 
acts  applicable  to  motor  vehicles,  roads  as  follows.  Laws  of 
Missouri,  1945,  page  1196 j 

’Motor  vehicle.*  Any  self-propelled 
vehicle  not  operated  exclusively  upon  tracks, 
except  farm  tractors.  * * # * * " 

Since  motorcycles  and  motor  scootors,  and  other  motor 
vehicles  that  are  required  to  secure  titles  from  the  Motor 
Vehicle  Department  are  "motor  vehicles,"  then  they  would  be 
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subjoct  to  the  provisions  of  the  sales  and  use  tax  act  as  they 
do  not  come  within  the  exempted  class  specified  in  sub-section 
(d),  supra. 

On  the  question  of  whether  or  not  a dealer,  who  takes  a 
car  out  of  his  stock  to  be  used  as  a demonstrator,  should  pay 
this  tax  when  he  makes  application  for  title,  we  find  from  an 
examination  of  this  act  that  the  tax  seems  to  be  imposed  on 
the  parson  who  buys  the  car  for  use.  There  does  not  seem  to 
be  any  provision  in  the  act  which  makes  an  exception  to  a case 
in  which  the  dealer  takes  the  car  out  of  his  stock.  Nor  are 
there  any  provisions  in  the  act  which  would  authorize  a depart- 
mental transfer.  The  tax  is  imposod  on  the  person  who  makes 
application  for  the  title,  and  it  was  on  the  theory  that  the 
tax  is  a uso  tax.  Unbor  those  circumstances,  wo  think  that 
the  dealer  would  be  liable  for  the  tax  under  this  act. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  sales  of  motorcycles,  motor  scooters  and  other  motor 
vehicles,  which  aro  required  to  secure  titles  from  the  Motor 
Vehicle  Department,  except  such  motor  vehicles  as  are  exempted 
under  sub-section  (d)  of  Section  11412  of  the  act,  would  be 
subject  to  the  tax  therein  provided. 

Vie  are  further  of  tbe  opinion  that  a dealer  who  makes 
application  for  a title  for  a now  car,  which  ho  proposes  to 
use  as  a demonstrator,  would  bo  liable  for  the  payment  of  the 
tax  before  he  may  obtain  title. 


Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED } 


jr;  *7  nzm — 

Attorney  General 
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TAXATION:  Proceeds  of  use  tax  imposed  by  Paragraph  (c) 

Section  11^12,  Mo.  R.S.A.,  to  be  credited  to 
REVENUE:  State  Highway  Department  fund. 

September  9,  19ll8 


Honorable  0.  H.  Bates 
Collector  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  department,  reading  as  follows: 

"Under  H.  B.  258,  passed  by  the  6ij.th 
General  Assembly,  efxectlve  July  18, 
lyjqd,  a use  tax  is  imposed  in  Section 
lli+12,  paragraph  C. 

"Since  this  paragraph  imposes  a tax  for 
the  privilege  of  using  the  highways  of 
this  state,  it  was  my  impression  that  the 
tax  collected  under  this  particular  para- 
graph should  be  deposited  in  the  state 
treasury  to  the  credit  of  the  State  High- 
way Department  Fund.  However,  I find 
that  there  seems  to  be  some  difference  of 
opinion  in  the  matter,  so  before  making 
my  first  deposit,  I am  writing  to  ask 
whether  in  your  opinion  the  proceeds  of 
this  tax  should  oe  deposited  in  the  State 
Highway  Department  Fund  or  the  General 
Revenue  Fund." 

House  Bill  No.  258  of  the  6l|th  General  Assembly,  referred 
to  in  your  letter  of  Inquiry,  now  appears  In  part  as  Section 
1 lJ.4 12,  Mo.  K.S.A.  Paragraph  (cj  of  said  section  reads  in 
part  as  follows: 

"(c)  * In  addition  to  all  other  taxes  now 
or  hereafter  levied  and  Imposed  upon  every 
person  for  the  privilege  of  using  the  high- 
ways of  this  state,  there  is  hereby  levied 
ai d imposed  a tax  equivalent  to  two  per 
cent  of  the  purchase  price,  as  defined  in 
subsection  (b)  hereof,  which  is  paid  or 
charged  on  new  and  used  motor  vehicles 
purchased  or  acquired  for  use  on  the  high- 
ways of  tills  state  which  are  required  to 
be  registered  under  the  laws  of  the  State 
of  Missouri.  * * * * " 
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It  is  clear  that  under  the  provisions  of  this  paragraph, 
a use  tax  has  been  imposed 'upon  owners  and  operators  of  motor 
vehicles  for  the  privilege  of  operating  the  same  upon  the 
highways  of  the  state.  In  these  circumstances,  we  think  it 
pertinent  to  your  inquiry  to  direct  your  attention  to  a portion 
of  Section  30,  Article  IV  of  the  Constitution  of  Missouri, 
reading  in  part  as  follows: 

"For  the  purpose  of  constructing  and  main- 
taining an  adequate  system  of  connected 
state  highways  all  state  revenue  derived 
from  highway  users  as  an  incident  to  their 
use  or  right  to  use  the  highways  of  the 
state,  including  all  state  license  fees 
and  taxes  upon  motor  vehicles,  trailers, 
and  motor  vehicle  fuels,  and  upon,  with 
respect  to,  or  on  the  privilege  of  the 
manufacture,  receipt,  storage,  distribu- 
tion, sale  or  use  thereof  (excepting  the 
sales  tax  on  motor  vehicles  and  trailers, 
and  all  property  taxes,)  ****■»  shall 
be  credited  to  a special  fund  and  stand 
appropriated  without  legislative  action 
for  the  following  purposes,  and  no  other »" 

From  the  quoted  portion  of  the  Constitution,  it  seems 
clear  that  the  proceeds  of  the  use  tax  imposed  under  the 
statute  quoted  above  stand  appropriated  to  the  State  Highway 
Department  fund. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  proceeds 
of  the  use  tax  Imposed  under  the  provisions  of  Paragraph  (c) 
of  Section  111+12,  Mo.  R.S.A.,  are  to  be  deposited  to  the 
credit  of  the  Missouri  State  highway  Department  fund,  under 
the  provisions  of  Section  30,  Article  IV  of  the  Constitution 
of  Missouri. 


Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 

APPROVED: 


7\  is.  TAYLotf 

Attorney  General 
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TAXATION : 
SALES  TAX: 


Sales  of  food  and  drinks  at  cafeteria  owned  by 
manufacturing  company  to  employees  of  such  man- 
ufacturing company  are  subject  to  the  sales  tax. 


November  17,  1948 


Mr.  G.  H.  Bates 
Collector  of  Revenue 
Department  of  Revenue 
Capitol  Building 
Jefferson  City,  Missouri 

Dear  Mr.  Bates: 

This  is  in  reply  to  yours  of  recent  date  wherein  you  submit 
the  question  of  whether  or  not  the  sales  tax  should  be  imposed 
and  collected  on  the  sales  of  food  and  drinks  to  employees  only 
of  a manufacturing  concern  at  a cafeteria  owned  and  operated  by 
such  manufacturing  concern  and  in  which  it  is  claimed  no  profits 
are  derived  from  the  sales  of  such  articles.  The  provisions  of 
the  Sales  Tax  Act  applicable  here  are  found  in  Laws  Missouri  1945, 
page  1866,  subsection  (g)  of  Section  11407  of  the  Act  which  de- 
fines the  term  "sale  at  retail"  as  follows: 

"(g)  'Sale  at  retail'  means  any  transfer 
made  by  any  person  engaged  in  business  as 
defined  herein  of  the  ownership  of,  or  title 
to,  tangible  personal  property  to  the  pur- 
chaser, for  use  or  consumption  and  not  for 
resale  in  any  form  as  tangible  personal  prop- 
erty, for  a valuable  consideration.  Where 
necessary  to  conform  to  the  context  of  this 
article  and  the  tax  imposed  thereby,  it  shall 
be  construed  to  embrace:" 

Subsection  (5)  of  said  subsection  (g)  reads  as  follows: 

"(5)  Sales  or  charges  for  all  rooms,  meals 
and  drinks  furnished  at  any  hotel,  tavern, 
inn,  restaurant,  eating  house,  drug  store, 
dining  car,  tourist  camp,  tourist  cabin,  or 
other  place  in  which  rooms , meals  or  drinks 
are  regularly  served  to  the  public." 

Section  11408  provides,  in  part,  as  follows: 
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"From  and  after  the  effective  date  of  this 
Act,  there  shall  be  and  is  hereby  levied 
and  imposed  and  shall  be  collected  and  paid: 

" (a)  Upon  every  retail  sale  in  this  State  of 
tangible  personal  property  a tax  equivalent 
to  two  (2%)  per  cent  of  the  purchase  price 
paid  or  charged,  or  in  case  such  sale  involves 
the  exchange  of  property,  a tax  equivalent  to 
two  (2%)  per  cent  of  the  consideration  paid 
or  charged,  including  the  fair  market  value 
of  the  property  exchanged  at  the  time  and  place 
of  the  exchange . " 

Section  11413,  of  said  Act  provides,  in  part,  as  follows: 

"For  the  purpose  of  more  efficiently  secur- 
ing the  payment  of  an  accounting  for  the  tax 
imposed  by  this  article,  the  Director  of  Rev- 
enue shall  make,  promulgate  and  enforce  rea- 
sonable rules  and  regulations  for  the  admin- 
istration and  enforcement  of  the  provisions 
of  this  article.  * * *" 

The  Sales  Tax  Act  was  originally  administered  by  the  State 
Auditor.  Pursuant  to  the  authority  conferred  on  him  by  Section 
11413,  supra,  the  State  Auditor  promulgated  the  following  rule 
which  relates  to  sales  of  food  and  drinks  sold  at  a cafeteria 
owned  by  employers  and  sold  to  employees  only.  We  refer  to  Rule 
43  of  the  Rules  and  Regulations  relating  to  the  Missouri  Sales 
Tax  Act,  effective  August  1,  1941,  which  provides: 

"When  private  corporations  operate  cafeterias, 
lunch  rooms  or  dining  rooms  for  the  exclusive 
use  of  their  employees,  they  should  collect 
and  remit  the  Missouri  Sales  Tax  on  all  sales 
made  to  their  employees  even  though  said  place 
of  business  is  not  open  to  the  general  public." 

This  rule  has  been  in  effect  since  1941  and  the  provisions 
of  the  Missouri  Sales  Tax  Act  relating  to  "business"  "retail  sales" 
and  sales  of  food  and  drinks  have  not  been  changed  by  the  various 
general  assemblies  which  have  convened  since  1941. 

While  a regulation  or  rule,  which  has  been  promulgated  by 
an  administrative  official,  may  not  have  the  force  and  effect 
of  law,  yet  such  regulation  is  persuasive  on  the  courts  as  to 
their  interpretation  of  the  law,  especially  where  the  lawmakers 
have  met  a number  of  times  after  the  rule  is  promulgated  and  do 
not  change  the  acts  to  which  the  regulations  may  apply. 
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In  139  A.L.R. , at  page  381,  the  annotator,  in  discussing  this 
principle  said,  at  l.c.  381: 

"It  has  been  held  that  where  an  administra- 
tive officer  has  adopted  a regulation  defin- 
ing a certain  transaction  as  coming  within 
the  scope  of  the  taxing  statute,  and  the  leg- 
islature subsequently  re-enacted  the  statute 
without  amendment  in  this  regard,  the  reenact- 
ment 'amounted  to  a legislative  confirmation 
of  the  prior  existing  rules  of  interpretation.’ 

Bedford  v.  Colorado  Fuel  & Iron  Corp.  (1938) 

102  Colo  538,  81  P(2d)  752.  And  see  Type- 
krafters,  Inc.  v.  Philadelphia  (1938)  34  Pa 
D & C 82,  infra,  II  d." 

Also  in  47  Am.  Jur.  318,  Section  14,  we  find  the  principle 
stated  as  follows: 

"*  * *While  it  has  been  held  that  where  an 
administrative  officer  has  adopted  a regula- 
tion defining  a certain  transaction  as  coming 
within  the  scope  of  a sales  tax  statute,  and 
the  legislature  subsequently  re-enacts  the 
statute  without  amendment  in  this  regard,  the 
re-enactment  amounts  to  a 'legislative  con- 
formation of  the  prior  existing  rules  of  in- 
terpretation, 1 the  view  has  been  taken  that 
under  the  circumstances  named,  the  legislative 
confirmation  is  merely  presumed  and  may  be 
overcome  by  a consideration  of  all  the  cir- 
cumstances. * * *" 

Following  these  principles,  the  regulation  promulgated  by 
the  State  Auditor  should  be  persuasive  as  to  the  interpretation 
which  we  should  place  on  the  Sales  Tax  Act  insofar  as  it  applies 
to  sales  of  food  and  drinks  at  the  cafeteria  which  is  owned  by 
the  manufacturing  company  and  at  which  only  sales  are  made  to  em- 
ployees of  the  manufacturing  company. 

The  Missouri  Sales  Tax  Act  was  originally  taken  from  the 
Illinois  Occupation  Tax  Act  and  the  definitions  of  many  terms  in 
the  Missouri  Act  are  the  same  as  those  in  the  Illinois  Act  espe- 
cially the  definition  of  the  term  "sale  at  retail."  The  inter- 
pretation of  the  Act  by  the  Illinois  courts  should  also  have  some 
weight  in  the  Missouri  authorities  interpretation  of  the  Missouri 
Act. 

In  the  case  of  the  Continental  Bank  Supply  Company  vs.  In- 
ternational, 201  S.W. (2d)  531,  the  court  in  construing  a Missouri 
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statute,  which  was  taken  from  a New  York  statute  applied  the  fore- 
going principle  and  said,  l.c.  534,  subsection  5: 

" * * *it  was  ruled  in  Bridgman  v.  Bridgman, 

23  Mo.  272,  loc.  cit.  273,  that  the  Legisla- 
ture of  1835  adopted,  substantially,  the  New 
York  revised  act  regulating  the  arbitration 
of  controversies.  The  court  indicated  that 
the  construction  placed  on  the  New  York  act, 
by  the  courts  of  New  York,  should  be  given 
great  weight  by  the  courts  of  Missouri  in 
construing  the  Missouri  Statute." 

The  Illinois  court  has  construed  the  Occupation  Tax  Act  of 
that  state  under  its  definition  of  the  term  "sale  at  retail"  and 
held  that  it  included  sales  of  food  and  drinks  at  cafeterias  owned 
by  employers  and  sold  to  employees  only.  In  the  case  of  Continen- 
tal Can  Company  vs.  Nudelman,  et  al.,  34  N.E. (2d)  397,  the  follow- 
ing set  of  facts  were  submitted  to  the  court  for  determining  wheth- 
er or  not  the  transactions  were  taxable  under  the  Illinois  Act  which 
defined  "retail  sale"  in  identical  language  to  the  Missouri  Act,  the 
facts  were,  l.c.  397,  398: 

"No  question  is  raised  on  the  pleadings  and 
the  facts  are  stipulated.  The  pertinent  por- 
tions are:  '(1)  the  plaintiffs  are  corpora- 
tions and  own,  operate  and  conduct  factories, 
manufacturing  and  business  enterprises  in  Cook 
county,  Illinois;  (2)  that  for  the  convenience 
of  plaintiffs  and  their  employees  the  plain- 
tiffs operate  and  maintain  cafeterias,  lunch 
rooms  and  restaurants  for  the  feeding  of  their 
employees,  all  of  which  are  situated  in  the 
various  properties  at  which  plaintiffs  conduct 
their  respective  businesses;  (3)  that  said  res- 
tuarants , cafeterias  and  lunch  rooms  are  not 
advertised  to  the  general  public  nor  are  the 
public  invited  thereto,  although  occasionally 
some  outsiders  are  permitted  to  avail  of  the 
restaurant  facilities;  (4)  that  in  the  opera- 
tion of  said  restaurants , cafeterias  and  lunch 
rooms,  plaintiffs  serve,  dispense  and  transfer 
to  their  employees  for  a valuable  consideration, 
food  and  nonalcoholic  beverages  for  physical 
consumption  and  not  for  resale  from  which  they 
have  derived  no  profit.'" 

In  passing  on  these  facts  the  court  held  the  transactions 
were  taxable  by  saying,  l.c.  398: 
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"Under  the  stipulated  facts,  the  operation 
of  cafeterias,  lunch  rooms  and  restaurants 
for  the  purpose  of  selling  food  to  their 
employees  made  appellees  vendors  engaged  in 
a business  which  was  subject  to  the  tax." 

It  might  be  contended  that  since  the  food  and  drinks  sold  and 
served  at  the  cafeterias  and  being  only  sold  and  served  to  employ- 
ees that  the  tax  was  not  applicable  on  account  of  the  provisions  of 
Section  5 of  subsection  (g)  of  said  Section  11407  and  of  subsection 
(f)  of  said  Section  11408.  These  sections  contain  the  provision 
that  the  sales  are  applicable  where  they  are  sold  at  places  in  which 
meals  and  drinks,  etc.,  are  "regularly  served  to  the  public." 

Referring  to  the  last  sentence  of  subsection  (g)  of  Section 
11407,  it  would  be  noted  that  the  "subdivisions"  of  said  subsec- 
tion (g)  are  embraced  within  the  act  only  when  it  is  necessary  to 
so  embrace  them  to  conform  to  the  context  of  the  Sales  Tax  Act. 

As  stated  above  the  Illinois  courts  have  held  that  the  term  "sale 
at  retail"  as  defined  in  the  first  part  of  subsection  (g)  was 
broad  enough  to  include  the  sale  of  food  and  drinks  at  cafeterias 
such  as  are  under  consideration  here.  Therefore,  it  would  not 
seem  to  be  necessary  to  look  to  the  subdivisions  of  said  subsec- 
tion (g)  to  find  authority  to  impose  the  tax  on  the  "sale  of  foods 
and  drinks  at  cafeterias,  etc.,"  even  though  they  might  not  be 
served  to  the  public.  We  also  think  that  the  same  reasoning  would 
apply  to  subsection  (a)  of  Section  11408  because  there  can  be  no 
question  but  that  the  sale  of  food  and  drinks  would  be  a sale  of 
tangible  personal  property  which  are  included  in  said  subdivision 
(a)  . 


The  question  of  the  imposition  of  the  tax  might  also  be  raised 
because  there  is  no  profit  in  the  transaction.  Under  the  defini- 
tion of  the  term  "business"  in  the  Sales  Tax  Act,  subsection  (c) 
of  Section  11407  we  find  it  to  be  defined  as  follows: 

"'Business'  includes  any  activity  engaged  in 
by  any  person,  or  caused  to  be  engaged  in  by 
him,  with  the  object  of  gain,  benefit  or  ad- 
vantage, either  direct  or  indirect,  and  the 
classification  of  which  business  is  of  such 
character  as  to  be  subject  to  the  terms  of 
this  article.  * * *" 

By  this  definition  it  will  be  found  that  a transaction  to 
be  taxable  does  not  necessarily  have  to  be  one  in  which  the  seller 
derived  a profit.  If  the  sale  is  made  with  the  object  of  "gain, 
benefit  or  advantage,  either  direct  or  indirect,  it  is  a retail 
sale  and  would  be  subject  to  the  tax  regardless  of  the  fact  that 
there  is  no  profit  in  the  transaction. 
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In  the  Annotation,  139  A.L.R. , page  391,  the  annotator  in 
treating  the  case  in  which  the  sales  of  food  at  clubs  and  restau- 
rants by  nonprofit  organizations  were  involved,  said: 

"So  too,  the  furnishing  of  food  and  liquor  to 
members  of  a social  and  political  club  and  their 
guests  was  held  to  constitute  a sale  within  the 
meaning  of  a statute  requiring  the  payment  of 
the  tax  upon  every  'retail  sale'  or  'sale  at  re- 
tail,' under  a statute  defining  such  terms  as  'a 
sale  to  a consumer  or  to  any  person  for  any  pur- 
pose other  than  for  sale  in  the  form  of  tangible 
personal  property,'  Union  League  Club  vs.  John- 
son (1941)  18  Cal (2d)  257,  115  P (2d)  425  (revers- 
ing in  this  regard  (1940;  Cal  App)  108  P(2d)  487). 

(This  case  also  involves  the  question  whether  the 
club  was  engaged  in  the  'business'  of  making  re- 
tail sales  'with  the  object  of  gain,  benefit 
or  advantage,  either  direct  or  indirect. ' The 
court  commented  that,  assuming  that  no  profit 
was  intended  or  realized  by  the  club  from  the 
operations  of  its  dining  room  and  bar,  it  did 
not  follow  that  there  was  no  'gain,  benefit 
or  advantage'  to  the  club,  since  few  persons 
would  go  to  a club  without  these  facilities  and 
they  undoubtedly  contributed  largely  to  the  suc- 
cess of  such  an  enterprise .) " 

We  do  not  think  it  can  be  successfully  contended  that  the  em- 
ployer and  manufacturer  carry  on  this  business  of  selling  and  serv- 
ing food  and  drink  at  the  cafeteria  without  the  object  of  gain,  ben- 
efit or  advantage  either  direct  or  indirect. 

CONCLUSION 

Under  the  foregoing  authorities  it  is  the  opinion  of  this  de- 
partment that  sales  of  food  and  drinks  by  cafeterias,  owned  by  a 
corporation,  to  the  employees  of  such  corporations  are  retail  sales 
under  the  Missouri  Sales  Tax  Act  and  are  subject  to  the  provisions 
of  that  Act. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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j iificate  of  Convenience  and  Necessity 
nou  required  of  persons  pperating  "taxi- 
cabs" whose  "principal  operations"  are 
within  a city  or  suburban  territory  ad- 
jacent thereto. 


February  19,  1943 


t 


Mr.  G.  C.  Beckham 

Prosecuting  Attorney 

Steelville,  Missouri 

Dear  Mr.  Beckham: 


This  will  acknowledge  receipt  of  your  opinion  request  of 
February  5,  1943,  which  request,  omitting  caption  and  signatures, 
inquires  as  follows: 

"In  Crawford  County,  Missouri  we  have  a 
number  of  persons  who  are  operating  taxi 
cab  businesses.  Some  operate  out  of  the 
City  of  Steelville  and  some  out  of  the  City 
of  Cuba.  They  offer  a "call  and  demand 
service"  and  will  take  customers  anyplace 
that  the  customer  might  want  to  go  either 
in  the  City  or  outside  the  City. 

I understand  that  the  Public  Service  Comm- 
ission has  held  that  such  operators  are  re- 
quired to  obtain  a Certificate  of  Convenience 
and  Necessity  to  operate  as  a passenger- 
carrying  motor  carrier  over  an  irregular 
route . 


The  question  is  whether  or  not  persons  engaged 
in  such  a business  are  required  to  have  a 
Certificate  of  Convenience  and  Necessity. 

I would  like  to  have  your  construction  of 
Section  57^0  RS  Mo  1939  on  the  above  qeestion. 

I might  further  state  that  a certain  person 
who  does  have  a Certificate  of  Convenience 
and  Necessity  to  operate  as  a passenger- 
carrying motor  carrier  over  an  irregular 
route  has  complained  about  the  operations  above 
mentioned • 

I might  further  state  in  my  opinion  that 
there  is  no  way  to  determine  whether  the 
principal  operations  of  such  unauthorised 
taxi  cab  operators  are  confined  to  the  area 
within  the  corporate  limits  of  the  respective 
cities  out  of  which  they  operate." 
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The  primary  question  propounded  by  your  request  aforesaid  which 
is  to  be  answered  is  whether  the  owners  or  operators  of "taxicabs" 
operating  in  the  manner  set  out  in  your  letter,  are  subject  to  control 
by  the  Public  Service  Commission  of  Missouri,  as  set  out  in  Article 
Chapter  35  Missouri  Statutes  Annotated.  If  the  activity  of  these 
taxicabs  is  subject  to  such  control,  then  it  will  be  necessary,  under 
such  statutory  provisions  for  the  operators  thereof  to  obtain  a 
Certificate  of  Convenience  and  Necessity. 

In  1941,  Section  5720  of  the  aforesaid  Article  and  Chapter  of 
the  statutes  was  repealed  and  a new  section  enacted  in  lieu  thereof 
and  designated  as  Section  5720.  Said  section  defines  the  various  term 
used  in  the  aforesaid  article  among  said  terms  being  that  of  a "taxi- 
cab". This  provision  is  sub-section  (d)  qnd  provides  the  following: 

(d).  "The  term  *taxiaab*  when  used  in  tiLs  article 
shall  mean  every  motor  vehicle  designated  and 
/or  constructed  to  accommodate  and  transport 
passengers,  not  more  than  five  in  number, 
exclusive  of  the  driver,  and  fitted  with 
taximeters  and/or  using  or  having  some  other 
device,  method  or  system  to  indicate  and 
determine  the  passenger  fare  charged  for 
distance  traveled,  and  the  principal  oper- 
ations of  which  taxicabs  are  confined  to 
the  area  within  the  corporate  limits  of 
cities  of  the  state  and  suburban  territory 
as  herein  defined." 

The  definition  of  "suburban  territory"  as  used  in  the  aforesaid 
article  is,  contained  in  sub-section  (f)  and  is  as  follows: 

(f).  "The  term  * suburban  territory*  when  used 
in  this  article,  means  that  territory  extending 
one  mile  beyond  the  corporate  limits  of  any 
municipality  in  this  state  and  one  mile  add- 
itional for  each  50,000  population  or  portion 
thereof:  PROVIDED,  that  when  more  than  one 
municipality  is  contained  with  (within)  the  limits 
of  any  such  territory  so  described,  motor 
carriers  operating  in  and  out  of  any  such 
municipalities  within  said  territory  shall  be 

? emitted  to  operate  anywhere  within  the 
imits  of  the  larger  territory  so  described." 

For  the  purposes  of  this  opinion  it  might  further  be  well  to 
set  out  sub-section  (i)  which  prescribes  the  following: 

(i).  "The  term  * irregular  route*  when  used 
in  this  article  means  that  portion  of  the 
public  highways  over  which  a regular  route 
has  not  been  established." 

To  furnish  an  answer  to  your  question,  it  is  necessary  that  we 
consider  the  statutes  along  with  the  decisions  of  the  Courts  of 
this  State  to  determine  whether  individuals  operating  a "call  and 
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demand  service",  such  as  you  mention  in  your  letter  are  operating 
motor  vehicles  for  hire  as  "taxicabs",  and  whether  they  are  under 
the  control  of  the  Public  Service  Commission. 

The  last  decision  touching  this  question  is  State  ex  rel 
Crown  Coach  Company,  vs  Public  Service  Commission,  18$  3W  (2)  347, 
and  was  handed  down  by  qhe  Kansas  City  Court  of  Appeals.  In  this 
decision,  the  Court  went  into  the  question  of  the  classifications 
of  motor  carriers  under  Section  5720,  Supra,  and  their  exemption 
from  the  control  of  the  Public  Service  Commission.  In  speaking  of 
thiB  exemption  the  Court  said  at  y357: 

"The  exemption  of  "taxicabs"  from  the  regulati  on 
and  jurisdiction  of  the  Public  Service  Commission 
under  Section  5721  has  other  purposes  than  those 
personal  to  the  operators  of  that  type  of  service. 

No  doubt  one  main  purpose  was  to  allow  for  the 
local  regulation  of  such  carriers  by  the  munici- 
pality involved.  The  exemption  constitutes 
subject  matter  expressly  withheld  from  the 
jurisdiction  of  the  Commission  which  can  not 
by  the  act  of  the  operator,  or  in  fact  by  the 
act  of  the  commission,  be  brought  within  the 
jurisdiction  of  the  Commission  in  contravention 
of  the  statute,  ******************************,« 

The  Court  in  continuing  it's  opinion  further  said: 

"It  is  evident  that  under  Section  5720  (d) 

R.S.  Mo.  1939,  motor  vehicles  of  the  type  there- 
in described  are  either  'Taxicabs'  or  they 
are  not  'Taxicabs',  depending  on  the  location 
of  their  principal  operations.  Under  the 
evidence  in  this  case  the  motor  vehicles  in 
question  were  common  carriers  for  hire.  See 
State  ex  rel  Anderson  vs  Witthaus,  340  Mo.  1004, 

102  SW  (2)  99.  To  determine  the  jurisdiction, 
if  any,  of  the  Public  Service  Commission  over 
such  vehicles  of  the  type  described,  when  used 
for  hire  as  common  carriers  as  in  the  instant 
case,  the  statutory  test  is  whether  the  'prin- 
cipal operations'  of  the  same  are  confined  to 
the  area  within  the  cqrporate  limits  of  cities 
of  the  state  and  suburban  territory  as  described. 

If  the  facts  shall  show  all  the  elements  of  such 
exemption  to  exist,  then  no  part  of  Article  8, 

Chapter  35,  K.S.  Mo.  1939,  applies  to  such 
carrier  and  the  Public  service  Commission.  If 
the  facts  show  any  element  of  exemption  lacking, 
then  such  vehicles  are  within  the  purview  of 
Section  5720  (h)  and  5725,  which  statutes  and 
all  other  applicable  provisions  of  said  Article 
affect  such  vehicles,  and  the  jurisdiction  of 
the  Public  Service  Commission  would  obtain." 


Mr.  G.  C.  Beckham 

Taking  the  Court’s  decision  ir  the  above  case  as  a yardstick, 
it  would  appear  to  this  department  that  the  answer  to  your  inquiry 
will  be  based  on  the  facts  in  each  case.  The  mere  fact,  that  persons 
operate  motor  vehicles  for  hire  will  not  necessarily  subject  them 
to  the  control  of  the  Public  Service  Commission.  Whether  they 
come  under  its  supervision  depends  on  whether  the  "principal  opera- 
tions" of  the  particular  carriers  are  confined  to  the  areas  within 
the  City  of  Steelville  or  the  city  of  Cuba  or  their  respective 
suburban  territories  as  defined  in  Section  5720  (e)  set  out  above. 

As  stated  above,  this  can  only  be  determined  by  a study  of  the  fac  ts 
in  each  particular  case. 


CONCLUSION 


It  is  therefore  the  opinion  of  this  department  that  persons 
operating  a "taxicab"  or  motor  vehicles  for  hire  whose  "principal 
operations"  are  within  a city  or  it’s  "suburban  territory"  as 
defined  in  Section  5720  (e)  are  exempted  from  the  control  of  the 
Public  Service  Commission  under  Article  8,  Chapter  35  of  the  Revised 
Statutes  of  Missouri  for  1939,  but  if  their  "principal  operations" 
are  otherwise,  then  they  are  required  to  obtain  a Certificate  of 
Convenience  and  Necessity. 

Respectfully  submitted, 


JOHN  S.  PHILLIPS 
Assistant  Attorney  General 


APPROVED : 


J.  £.  TAILOR 
Attorney  General 
JSP/vb 


TAXATION  AND  REVENUE:  Funds  distributed  to  counties  by  state 

derived  from  Private  Car  Tax  are  placed 
COUNTY  FUNDS:  in  County  General  Revenue  Fund. 


November  15,  1948 


Honorable  Ralph  R.  Bloodworth 
Prosecuting  Attorney 
Butler  County 
Poplar  Bluff , Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  County  Treasurer  of  Butler  County, 

Missouri  received  a check  from  the  State 
of  Missouri  in  the  amount  of  $559.22  for 
private  car  tax.  Under  House  Bill  l6l. 

Laws  of  Missouri,  1947  entitled  Taxation 
and  Revenue,  relating  to  the  assessment, 
levy  and  collection  of  taxes  on  cars  or 
private  car  line  companys,  there  is  a 
provision  made  for  the  collection  of  these 
taxes  and  the  turning  over  of  the  tax  by 
the  State  of  Missouri  to  the  various 
counties  in  this  state.  However,  nothing 
is  said  in  this  law  regarding  the  county 
fund  in  which  this  money  should  be  placed. 

I would  appreciate  the  opinion  of  your 
office  on  this  question  as  the  money  is 
being  held  pending  receipt  of  your  opinion." 

Section  6,  Laws  of  Missouri,  1947,  Vol.  I,  page  544, 
provides  for  the  Comptroller  to  apportion  to  the  several 
counties  in  the  state  the  moneys  in  the  County  Private  Car 
Tax  Fund,  such  distribution  to  be  based  upon  the  total 
mainline  track  mileage  of  such  railroad  or  street  railway 
company  in  each  county  of  the  state.  Since  the  Private  Car 
Tax  law  does  not  provide  into  which  county  fund  the  moneys 
distributed  to  each  county  are  to  go,  it  is  our  opinion  that 
such  moneys  are  to  go  into  the  General  Revenue  Fund  of  the 
counties. 

All  of  the  special  county  funds,  except  the  General 
Revenue  Funds  of  the  counties,  are  funds  which  derive  their 
moneys  from  particular  earmarked  taxes  or  levies.  Since  the 
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Private  Car  Tax  is  not  earmarked  for  any  particular  fund,  we 
believe  it  to  be  clear  that  it  can  be  placed  only  in  the 
General  Revenue  Fund  where  it  may  be  spent  for  the  general 
county  purposes  authorized  by  law. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  money 
received  by  a county  from  the  state  as  its  share  of  the 
County  Private  Car  Tax  Fund  is  to  be  placed  in  the  County 
General  Revenue  Fund. 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


CBB:VLM 


COUNTY  COURTS:  Refund  from  State  to  County  to  be  credited  to  county 
fund  from  which  warrant  was  issued,  through  error,  to  pay  entire 
cost  of  road:  Such  sum  can  be  used  for  road  maintenance  in  year  194# 
even  though  prior  to  the  refund  amount  permitted  by  bjidget  had  been 
spent* 


November  26th,  1948# 


Hon*  Ralph  R.  Blooaworth, 

Prosecuting  Attorney,  Butler  County, 

Poplar  H 'off,  Missouri. 

h 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  September 
27th,  1948,  in  which  you  request  an  opinion  of  this  depart  ent* 
Your  letter,  omitting  caption  and  signature,  is  as  follows: 

"The  County  Court  has  asked  for  an  opinion 
from  your  office  on  the  following  matter:  The  County 
Court  built  a short  farm  to  market  road  out  of  the 
1948  road  fund.  Part  of  this  road  money  is  to  be 
refunded  to  the  County  by  the  State  of  Missouri  and 
will  be  repaid  to  the  County  next  month.  T e County 
road  fund  is  nearly  exhausted  and  the  County  Court 
desires  to  know  if  it  can  spend  the  money  paid  to 
Butler  County  by  the  State  of  Missouri  in  maintain- 
ing the  roads  for  the  rest  of  t e year. 

It  is  my  opinion  t at  the  County  Court  should 
be  able  to  spend  this  money  since  the  County  Court 
advanced  the  money  out  of  this  years  road  fund  know- 
ing that  a part  of  the  road  expense  \.ould  be  repaid 
by  the  State  of  I issouri.  Otherwise,  they  might  not 
have  unuertaken  the  expense  of  constructing  this 
road.  Thank  you  very  much." 

Your  request  calls  for  a construction  of  sections  8619.1 
to  8619.7  Missouri  Revised  statutes  Annotated.  These  provisions 
are  quite  lengthy  and  since  sc  ie  portions  of  t em  are  not  perti- 
nent to  the  questions  to  be  determined  herein,  it  will  not  be 
necessary  that  we  quote  the  statutes  in  toto.  However,  in  order 
that  the  pu^p--r.e  cf  the  Act  can  be  unoerstood,  we  set  out  the 
following  which  is  designated  as  section  8619.1  Mo.  R.G.A.  and 
which  provides  as  follows: 

"8619.1  County  aid  Roaa  Fund  Created-  Apportionment. 
There  is  hereby  created  a County  Aid  noad  Fund  to  re- 
ceive appropriations  by  the  General  assembly  fx*om  the 
Missouri  Post-war  Reserve  Fund  for  the  purpose  of  aid- 
ing and  assisting  t c improvement,  construction,  re- 
construction and  restoration  of  county  roaas  in  the 


manner  provided  in  this  Act*  *♦***". 

It  is  further  provided  in  Section  6619.3  Mo.  R.S.A.  that 
certain  roaas  are  to  be  selected  on  whic  say  be  used  the  funds 
in  question  and  for  the  purpose  of  this  opinion  we  must  assume 
that  the  County  Court  of  sutler  County  selected  the  road  for 
improve' lent  as  provided  therein.  In  the  following  section  of 
the  statutes,  Section  6619.4,  it  is  provided  that  the  engineer 
or  -Surveyors  shall  prepare  the  plans  for  the  contemplated  road 
and  when  such  plans  are  approved  by  t e state  Highway  Commission, 
the  State  Comptroller  shall  then  be  notified  and  after  he  certifies 
his  approval  he  shall  set  aside  the  necessary  funds.  After  there 
has  been  a proper  advertisement  for  bids  on  the  project,  as  pro- 
vided in  Section  6619.5  Mo.  R.S.A. , and  the  work  ‘’as  been  completed 
and  approved  by  the  State  Highway  Coimission,  as  prescribed  in 
Section  8619.6,  the  State  Comptroller  then  certifies  a warrant  signed 
by  the  State  Auditor,  drawn  on  t e State  Treasurer  and  payable  to 
the  County  Treasurer  in  the  amount  set  aside  for  the  project. 

Your  letter  states  that  the  entire  cost  of  the  road  was 
advanced  by  t e County  Court  or  at  least  such  letter  indicates 
that  to  be  true.  This  department  feels  that  the  cost  of  t e road 
should  have  been  paid  at  the  time  the  State  of  Missouri  made 
the  refund.  If  this  had  been  done,  there  would  be  no  confusion 
at  the  present  time.  The  refund  could  have  been  creoited  to  the 
proper  fund  and  then  the  County  Court  could  have  ordered  a warrant 
issued  from  sue  fund  for  the  total  cost  of  the  project.  Along 
this  line  we  should  set  out  the  provisions  of  Section  6619.6  Mo. 
R.S.A.  which  provides  the  following: 

"8619.6  Payment  For  Work  On  County  Road  Projects. 

Upon  the  completion  of  the  project  or  projects  for  im- 
prove, lent,  construction,  reconstruction  or  restoration 
of  county  roads,  as  provided  for  in  said  contract,  the 
State  Highway  Commission  shall  determine  if  such  work 
has  been  performed  and  said  project  or  projects  completed 
in  accordance  with  said  plans  and  specifications  sub- 
mitted and  approved.  If  it  so  finds,  the  said  otate 
Highway  Commission  shall  notify  the  comptroller  of  its 
finding,  and  the  comptroller  shall  certify  a warrant, 
to  be  signed  by  the  state  auditor,  drawn  on  the  state 
treasurer,  payable  to  the  treasurer  of  saiu  county,  in 
the  amount  set  aside  for  said  project  or  projects,  as 
herein  provided  for.  Provided,  however,  payment  on  such 
project  or  projects  may  be  made  from  tine  to  time  as 
work  on  the  *»a*ie  progresses,  provided,  3uch  payments 
shall  in  no  event  be  in  excess  of  the  amount  set  aside 
for  said  project  or  projects,  and  provided  further, 
that  at  the  time  of  such  payment  the  county  shall  make 
a likd  payment  on  said  project  or  projects.  The  State 
Hig  way  Commission  and  t.  e county  court  of  each  county 
shall  jointly  determine  at  what  time  and  in  what  amounts 
payments,  if  any,  shall  be  made  as  work  progresses  on 
said  project  or  projects  included  in  said  contract,  and 
the  State  highway  Commission  shall  notify  the  comptroller 
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of  its  findings  and  the  comptroller  shall  certify 
warrants,  to  be  signed  by  the  state  auditor,  drawn  on 
the  state  treasurer,  payable  to  the  treasurer  of  said 
county,  in  such  amounts*" 

Under  the  above  provision,  the  State  is  not  authorized  to 
issue  a warrant  for  refund  to  the  county  until  tn*  work  has  been 
completed  and  approved  by  the  State  Highway  Commission  unless 
the  said  Commission  and  the  County  Court  jointly  determine  that 
payments  may  be  made  during  the  progress  of  the  work*  In  such 
case,  payments  must  be  made  by  the  state  as  well  as  the  Sou  ty. 
However,  in  the  instant  case,  no  such  determination  was  made  and 
consequently  we  ieel  that  there  was  no  reason  why  the  County 
should  have  :ade  the  payment  in  question  until  the  State  had 
issued  its  refund  warrant,  f e contractor  on  the  project  should 
know  the  law  and  not  expect  payment  for  his  work  until  the 
project  is  completed* 

In  view  of  t e above,  it  would  appear  that  tie  payment  of 
the  total  cost  of  the  road  which  was  made  by  t e County  was  pre- 
mature and  made  through  error  and  the  Ccurt  should  be  permitted  to 
place  the  refund  of  A, 000*00  back  in  the  194#  Road  fund  from 
which  fund  the  payment  was  iade.  from  your  letter  of  November 
19th,  194# , it  appears  that  the  refund  has'  been  made  by  the  State. 

The  next  question  to  be  considered  is  whether,  after  the 
refund  made  to  t e county  is  placed  in  t e 194#  Butler  County 
Road  Fund,  the  County  Court  can  then  use  such  money  for  the  pur- 
pose of  maintaining  the  county  roads  for  the  balance  of  the  year 
134#*  Your  letters  state  t at  the  aforesaid  fund  is  "nearly 
exhausted",  but  when  the  State  refund  is  credited  thereto,  then, 
of  course,  there  will  be  a balance  in  such  fund*  For  example,  if 
the  194#  budget  allowed  the  Butler  County  Road  Fund  to  make  ex- 
penditures up  to  £50,000*00,  and  that  amount  had  been  spent,  then 
ordinarily,  unaer  the  statutes,  no  more  expenditures  could  be 
made  from  such  fund  during  194#*  However,  included  in  t e expen- 
ditures from  such  fund  during  194#,  is  t e amount  paid  through 
error  for  the  roau  in  question*  i\ow,  although  the  records  mill 
so  indicate,  has  the  sum  of  ^50 ,000*00  allotted  to  the  road  fund 
actually  been  spent?  would  the  use  or  spending  of  the  additional 
A, 000*00  received  a3  a refund,  be  a violation  ol  t e budget 
limitations?  nas  this  money  which  was  paid  out  for  the  roaa 
actually  been  spent  or  can  it  be  looked  upon  merely  as  an  ad- 
vancement by  the  county? 

The  Count/  i uaget  law  was  passed  by  the  legislature  fc-r 
the  purpose  of  providing  a method  by  which  the  counties  mig  t 
determine  the  obligations  to  be  incurred  in  a given  year  and 
to  keep  the  expenditures  within  the  anticipateu  income#  In  the 
case  of  Frank  vs  suchanan  County,  10s  hk  (r)-  430,  341  Mo*  727, 
the  Supreme  Court  of  this  state  said: 

"The  effect  and  intent  of  the  budget  law,  as  we 
understand  it,  is  to  compel,  or  at  least  to  make  it 
more  expedient,  for  t e County  Courts  to  comply  with 
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the  constitutional  provision,  Section  l«d,  Article  10.  Mo 
Constitution,  w lie  provides  that  a county  shall  not 
contract  obligations  in  any  one  year  in  excess  of  the 
revenue  provided  for  that  year." 

applying  the  above  to  th3  instant  question,  if  t e re- 
fund f ro  i the  w»tate  is  placed  in  the  1948  County  Road  Fund  (th< 
fund  fro  .i  which  the  original  payment  was  made ) , and  t e county 
court  us33  sue  1 fund  for  the  maintenance  of  t e county  roads 
in  Sutler  County,  such  act  on  the  rart  of  the  court  would  not 
be  a violation  of  the  terms  and  intention  of  the  budget  law,  since 
the  county  court  will  not  have  exceeded  the  anticipated  rev- 
enue for  the  year  1946*  Although  any  further  expenditures  from 
such  fund  may  technically  exceed  the  aicunt  set  by  the  budget, 
the  fact  io  that  the  fund  has  really  not  been  exhausted  since 
the  deposit  of  the  refund,  will,  leave  a oalance  unexpended  in 
the  fund  which  would  not  have  been  "nearly  ex  austed"  if  the 
'payment  for  the  project  had  been  made  at  t e rig  t ti  le. 

If  the  county  budget  permits  expenditures  of  county 
funds  for  the  benefit  of  the  roads  up  to  *50,00Q.u0,  then  the 
court  should  be  allowed  to  spend  tnat  sum.  If  the  refund  is 
credited  to  t e L948  sutler  County  Road  Fund,  there  wilx  be 
an  unexpended  balance  of  county  funds  credited  t ereto  and 
the  C unty  Court  should  be  authorized  to  use  it  during  the 
year  1946. 

C - U ■ X->I . . 

It  i3  t erefore  the  opinion  of  t’  is  department  that  the  . 
refund  paid  to  Butler  County  by  the  State  in  conformity  with 
the  aforesaid  provisions  of  the  statutes  should  be  placed  to 
the  credit  of  the  county  fund  from  which  t'  e payment  was  made 
for  the  improve  ient  of  the  roads  in  question;  it  is  further 
the  opinion  of  this  department  t at  the  uuunty  Court  has  the 
authority  to  spend  the  amount  of  t e refund  paid  by  the  State 
for  the  maintenance  of  the  county  roads  even  though,  prior  to 
the  deposit  oi.  the  refun..,  the  amount  permitted  to  be  3p»nt 
under  the  budget  ad  been  ex  austec. 


Approved : 


J.C.  T YT OR, 

At  Lorng^s^eral . 


Respectfully  submitted, 

John  b.  Phillips, 

Assistant  Attorney  General. 


OPTOMETRY  BOARD:  Validity  of  rules . 


March  1,  1948 


Piled:  #10 

Dr.  J.  R.  Bockhorst,  Secretary 
Missouri  State  Board  of  Optometry 
136  N.  Second  Street 
St.  Charles,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department  concerning  the  validity  of  the  proposed  rules  of 
the  Missouri  State  Board  of  Optometry. 

Section  10125*  R.S.  Mo.  1939*  as  amended  Laws  of  1947, 
page  4l6,  contains  the  following  provision: 

"The  State  Board  of  Optometry  may  adopt 
reasonable  rules  and  regulations  within 
the  scope  and  terms  of  this  Act  for  the 
proper  administration  and  enforcement 
thereof.  * * *" 

The  Board  has  no  inherent  power  to  regulate  the  practice 
of  optometry,  and  all  rules  and  regulations  adopted  by  it  must 
be  exercised  within  the  frame  work  of  the  provision  bestowing 
regulatory  powers  on  the  Board  and  the  policy  of  the  statute 
which  it  administers.  42  Am.  Jur.  359.  The  rules  which  the 
Board  of  Optometry  proposes  to  adopt  are  based  upon  the  follow- 
ing provisions  found  in  Section  10121,  R.S.  Mo.  1939,  as  amended 
Lave  of  1947*  page  415: 

"The  State  Board  of  Optometry  may  either 
refuse  to  issue,  or  may  refuse  to  renew, 
or  may  suspend,  or  may  revoke  any  certifi- 
cate of  registration  for  any  one,  or  any 
combination,  of  the  following  causes: 

* * * * 

"(e)  Advertising  by  means  of  knowingly 
false  or  deceptive  statements. 

"(f)  Advertising,  practicing  or  attempt- 
ing to  practice  under  a name  other  than 
one  1 s own . 

"(g)  Advertising,  directly  or  indirectly, 
prices  or  terms  for  optometric  services ." 
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The  United  States  Supreme  Court,  in  the  case  of  Semler 
v.  Oregon  State  Board  of  Dental  Examiners,  U.S.  608-6l2, 
55  S.  Ct.  570,  79  L.  Ed.  1086,  made  the  following  statement 
concerning  regulation  of  advertising  by  persons  engaged  in 
rendering  professional  services  connected  with  public  health: 

"We  do  not  doubt  the  authority  of  the  state 
to  estimate  the  baleful  effects  of  such 
methods  and  to  put  a stop  to  them.  The 
legislature  was  not  dealing  with  traders  in 
commodities,  but  with  the  vital  interest  of 
public, health,  and  with  a profession  treat- 
ing bodily  ills  and  demanding  different 
standards  of  conduct  from  those  which  are 
traditional  in  the  competition  of  the  market 
place.  The  community  is  concerned  with  the 
maintenance  of  professional  standards  which 
will  insure  not  only  competency  in  individual 
practitioners,  but  protection  against  those 
who  would  prey  upon  a public  peculiarly  suscep- 
tible to  imposition  through  alluring  promises 
of  physical  relief.  And  the  community  is  con- 
cerned in  providing  safeguards  not  only  against 
deception,  but  against  practices  which  would 
tend  to  demoralize  the  profession  by  forcing 
its  members  into  an  unseemly  rivalry  which 
would  enlarge  the  opportunities  of  the  least 
scrupulous . What  is  generally  called  the 
•ethics'  of  the  profession  is  but  the  consen- 
sus of  expert  opinion  as  to  the  necessity  of 
such  standards. 

"It  is  no  answer  to  say,  as  regards  appellant's 
claim  of  right  to  advertise  his  'professional 
superiority'  or  his  'performance  of  professional 
services  in  a superior  manner, ' that  he  is  telling 
the  truth.  In  framing  its  policy  the  legislature 
was  not  bound  to  provide  for  determinations  of 
the  relative  proficiency  of  particular  practi- 
tioners. The  legislature  was  entitled  to  con- 
sider the  general  effects  of  the  practices  which 
it  described,  and  if  these  effects  were  injurious 
in  facilitating  unwarranted  and  misleading  claims, 
to  counteract  them  by  a general  rule  even  though 
in  particular  instances  there  might  be  no  actual 
deception  or  misstatement.  * * * 

We  shall  consider  each  of  the  proposed  rules  separately 
in  the  light  of  the  above  principles  and  statutory  provisions 
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"l.  To  advertise  the  prices  of  optometric 
services  or  any  supplies  in  the  rendering 
of  these  services  shall  b e deemed  advertising 
optometric  services  under  Section  10121,  Para- 
graph G." 

Section  10121  (g),  quoted  above,  provides  that  advertising, 
directly  or  indirectly,  prices  or  terms  for  optometric  services 
shall  be  grounds  for  suspension  or  revocation  of  certificate  of 
registration.  In  the  practice  of  optometry  the  cost  of  supplies 
used  in  rendering  optometric  services  is  regarded  as  a part  of 
the  price  of  such  services.  The  proposed  rule  is,  therefore, 
considered  reasonable  and  valid. 

"2.  That  under  Section  10121,  subdivision  (e), 

(f),  and  (g),  advertising  be  considered  to 
cover  newspapers,  magazines,  radio,  outside 
building  signs,  corridor  signs,  stair  signs, 
door  signs,  window  signs,  letterheads,  envelopes, 
statement  heads,  or  any  other  form  generally 
accepted  as  a means  of  advertising. 

This  rule  is  a reasonable  definition  of  advertising,  and 
is  considered  valid. 

"3.  That  specifically  under  (e),  and  (f), 
above,  the  interpretation  of  this  Board  is 
that  no  optometrist  can  advertise  his  serv- 
ices directly  or  indirectly  as  connected 
with  any  other  person  or  persons,  firms 
companies,  or  corporations  except  a person 
or  persons  registered  as  an  optometrist,  and 
that  any  such  advertising,  under  or  connected 
with  a name  other  than  one’s  own  as  stated  in 
(f),  is  a violation  of  the  optometry  law." 

This  rule  is  considered  likely  to  raise  the  question  of 
the  right  of  a corporation  or  individual  not  licensed  as  an 
optometrist  to  employ  optometrists  and  advertise  under  the 
corporate  name  or  the  name  of  the  individual  employer.  This 
problem  has  arisen  on  numerous  occasions  in  states  which  have 
adopted  optometry  licensing  laws.  The  decisions  under  such 
laws  are  not  uniform,  inasmuch  as  they  necessarily  depend  upon 
the  wording  of  the  particular  statute  involved.  Annotations, 
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102  A.L.R.  3^3#  128  A.L.R.  585.  The  question  has  arisen  previously 
in  Missouri  in  the  case  of  State  ex  inf.  McKittrick  v.  Gate  City 
Optical  Company,  339  Mo.  427#  97  S.W.  (2d)  89.  In  that  case,  the 
Missouri  Supreme  Court  held  that,  under  the  statute  as  then  written, 
a corporation  was  not  practicing  optometry  in  violation  of  the 
optometry  law  when  it  employed  registered  optometrists  whom  it 
paid  specified  salaries,  the  fees  obtained  by  them  for  their  serv- 
ices being  paid  directly  to  the  corporation.  In  that  case,  the 
advertising  was  conducted  in  the  name  of  the  corporate  employer, 
but  the  names  of  the  licensed  optometrists  employed  by  it  were 
included  in  the  advertising.  There  has  been,  however,  what  is 
regarded  as  a recent  significant  amendment  in  the  law  subsequent 
to  the  above  mentioned  case.  In  the  Gate  City  case,  the  court 
refused  to  oust  the  corporation  on  the  grounds  that  it  was  prac- 
ticing optometry  without  a license  because  the  exemption  statute 
in  the  optometry  law,  now  Section  10114,  R.S.  Mo.  1939#  contained 
the  following  exemption: 

"‘(b)  Persons,  firms  and  corporations  who 
sell  eye  glasses  or  spectacles  in  a store, 
shop  or  other  permanently  established  place 
of  business  on  prescription  from  persons 
authorized  under  the  laws  of  this  state  to 
practice  either  optometry  or  medicine  and 
surgery ." 

However,  that  provision  was  amended  in  Laws  of  1947#  page 
4l4,  to  read  as  follows: 

"(b)  Persons,  firms  and  corporations,  not 
engaged  in  the  practice  of  optometry,  who 
sell  eye  glasses  or  spectacles  in  a store, 
shop  or  other  permanently  established  place 
of  business  on  prescription  from  persons 
authorized  under  the  laws  of  this  state  to 
practice  either  optometry  or  medicine  and 
surgery."  (Underscoring  ours.) 

The  addition  of  the  words  "not  engaged  in  the  practice  of 
optometry"  is  deemed  significant.  In  the  Gate  City  case  the 
court  was  able  to  say  that  the  corporation  was  not  practicing 
optometry  in  violation  of  the  law  because  of  the  specific  ex- 
emption applicable  to  it.  However,  the  exemption  has  now  been 
limited  to  persons,  firms  or  corporations  not  engaged  in  the 
practice  of  optometry.  In  the  Gate  City  case,  the  court  did  not 


Dr.  J.  R.  Bockhorst 


-5- 


hold  that  the  corporation  in  question  was  not  engaged  in  the 
practice  of  optometry,  but  that  the  particular  method,  by 
virtue  of  the  exemption,  of  practicing  optometry  had  not  been 
prohibited  by  the  Legislature.  If  any  significance  is  to  be 
attached  to  the  recent  amendment  of  the  statute,  it  would  seem 
necessarily  to  be  to  the  effect  that  the  Legislature  had  ruled 
out  the  method  of  practicing  optometry  approved  in  the  Gate  City 
case . 


Therefore,  we  believe  that  the  method  of  practicing  optometry 
which  was  approved  by  the  Supreme  Court  in  that  case  has  now  been 
disapproved  by  this  legislation,  and  that  a corporation  in  this 
state  can  no  longer  practice  optometry  in  such  manner.  As  a 
consequence,  the  method  of  advertising,  in  effect,  approved  in 
that  case  would  no  longer  be  permissible,  and  the  rule  proposed 
would  be  valid.  However,  it  is  suggested  that  the  rule  be  based 
on  Section  10121  (g)  alone,  as  there  would  appear  to  be  no  reason 
for  including  it  under  Section  10121(e)  . 

"4.  It  shall  be  deemed  deceptive  to  ad- 
vertise the  giving  of  gifts,  premiums,  dis- 
counts, or  the  like  with  any  form  of  visual 
service . " 

This  is  a rule  of  long  standing  which  is  being  readopted. 

It  is  considered  reasonable  and  valid. 

"5.  It  shall  be  deemed  deceptive  to  advertise 
ophthalmic  supplies  at  'special  sale'  or  as  a 
’special  offer'  or  with  any  words  of  similar 
meaning . 11 

This  rule  would  seem  to  be  more  appropriate  if  placed  under 
subsection  (g)  of  Section  10121  rather  than  on  the  grounds  of 
deceptive  advertising,  and  considered  under  that  section,  the 
rule  is  deemed  reasonable  and  valid. 

"6.  It  shall  be  deemed  deceptive  to  advertise 
a clinic  or  eye  clinic  in  connection  with  the 
regular  practice  of  optometry." 

The  reason  behind  this  rule  is  that  a clinic  imports  the 
idea  of  a place  where  the  entire  body  may  be  studied.  Any  so- 
called  eye  clinic  cannot  be  such  because  of  the  necessarily 
limited  scope  of  optometric  practice.  In  view  of  this,  the  rule 
is  considered  reasonable  and  valid. 
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"7.  It  shall  be  deemed  deceptive  to  use 
in  advertising,  wording  that  is  not  clearly 
understandable  or  qualifying  statements  in 
smaller  type  which  might  be  overlooked  by 
a casual  reader." 

This  rule  is  considered  reasonable  and  valid. 

"8.  It  must  be  presumed  that  any  advertising 
in  connection  with  the  name  of  an  optometrist 
must  have  had  his  sanction  and  approval." 

This  presumption  cannot,  of  course,  be  an  unrebuttable 
one.  It  may  be  overcome  by  direct  evidence  to  the  contrary, 
and  the  Board  has  no  authority  to  provide  otherwise . When  so 
considered,  the  rule  is  deemed  reasonable  and  valid. 

The  following  general  rules  proposed  to  be  adopted  are 
considered  reasonable  and  valid: 

"Acting  under  the  powers  conferred  upon  the 
Board  by  Section  10125  of  the  optometry  law, 
the  Board  has  ruled  the  following  to  be  the 
order  of  examination  procedure  under  Section 
10111. 

"l.  Applicants  failing  any  subjects  shall  be 
permitted  to  retake  those  subjects  at  either 
of  the  two  subsequent  examinations.  The  same 
applicant  failing  any  subject  in  the  retake 
examination,  may  make  a new  application  for 
complete  examination  in  not  less  than  one 
year  from  the  date  of  the  last  examination. 

**************** 

"The  Missouri  State  Board  of  Optometry  adopts 
the  following  procedural  rules  as  a guide  to 
licensed  Missouri  optometrists. 

"l.  Report  violations  of  the  optometry  law 
and  board  rules  and  regulations  to  the 
Secretary  of  the  board. 

"2.  An  optometrist  registered  in  the  State 
of  Missouri  must  notify  the  Secretary  of  the 
Board  of  any  change  of  office  address. 
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"3.  Any  board  ruling  found  to  be  invalid, 
shall  not  effect  the  validity  of  any  other 
board  ruling." 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


RRW: LR 


SHEHIFi'S:  Amount  paid  janitor  for  going  after  food  at  restaurant 
for  persons  confined  in  county  jail  and  returning  tray 
ano  dishes  constitutes  actual  costs,  as  provided  in 
Section  4,  page  1563,  Laws  of  Missouri  1945. 


March  15,  194* 


Honorable  Fred  0.  Hollow 
hrosecuting  Attorney 
ohelby  bounty 
bhelbina,  Missouri 

Dear  Sir: 

i'nis  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reaus: 

"A  situation  has  arisen  regardin  tae 
payment  of  certain  bills  by  tae  County 
Court  to  our  Sheriff.  Under  tne  pro- 
vision^ of  House  Bill  ho.  *99,  section 
4,  said  Sheriff  is  to  be  reimbursed  for 
the  actual  expense  to  him  of  feeding 
prisoners,  we  do  not  have  any  combina- 
tion jail  ana  residence  in  our  County. 

The  jail  is  located  in  the  basement  of  t;.e 
Court  House,  there  bein^.  no  residence. 

The  .Sheriff  makes  his  noiae  a distance  from 
tne  County  seat.  The  Sheriff  made  arrange- 
ments with  a local  restaurant  to  furnish 
food  to  the  prisoners.  Th*  janitor  of 
the  Court  House,  at  the  request  of  the 
Sheriff,  brought  the  meals  from  the  restau- 
rant to  tne  jail  and  returned  the  untinsels 
to  the  restaurant.  The  Hneriff  nas  pre- 
sented to  the  Court  a bill  of  .501  per  uay 
for  sums  paid  to  the  janitor  for  such  serv- 
ices. Is  the  amount  for  these  services  to 
be  treated  as  a part  of  the  ’cost  of  feed- 
ing prisoners*  witnin  the  meaning  of  the 
law.  The  County  Court  wishes  to  pay  this 
bill  if  it  is  proper  under  the  statute, 
but  desires  your  opinion  as  to  the  pro- 
priety of  making  such  payment,  rlease 
advise.” 

oection  4,  page  1563,  Laws  of  Missouri  1945,  requires  a 
sheriff  to  furnish  wholesome  food  to  all  persons  in  his  care 
and  custody  that  : .ay  be  iodgeu  in  tne  county  jail,  and  furtnor 
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provides  that  the  sheriff  at  the  end  of  each  month  shall  sub 
mit  to  the  county  court  a statement  of  actual  cost  incurred 
by  him  in  the  feeding  of  persons  under  hi6  custody.  Section 
4 reads: 


"The  sheriff  shall  have  the  custody  and 
care  of  persons  lodrea  in  the  county  jail 
and  snail  furnish  them  with  clean  quarters 
and  whole some  foou.  At  the  end  of  each 
month  the  sheriff  shall  submit  to  the 
county  court  a statement  supported  by  his 
oath  or  affirmation  of  the  actual  cost 
incurred  by  nim  in  the  feeding  of  persons 
under  his  custody  together  with  the  names 
of  the  persons,  the  number  of  days  each 
spent  in  the  jail,  and  whether  or  not  the 
expenditure  is  properly  chargeable  to  the 
county  or  to  the  state  under  the  law.  The 
county  court  shall  audit  said  statement  and 
draw  a warrant  on  the  county  treasury  for 
the  amount  of  the  actual  cost  payable  to 
the  sheriff.  The  county  clerk  snail  sub- 
mit quarterly  to  the  Gtate  Director  of 
Revenue  a statement  of  the  cost  incurred 
by  the  county  in  the  feeding  of  the  prisoners 
properly  chargeable  to  the  state  and  tne  staue 
shall  forthwith  pay  the  same  to  the  county 
treasury." 

The  foregoing  law  is  somewhat  flexible  in  that  it  does  not 
name  any  specific  amount  of  money  that  tue  sheriff  may  expend 
for  such  food.  *e  think  this  is  probably  true,  for  the  reason 
the  same  facilities  are  not  afforded  the  sheriffs  in  all  counties 
for  feeding  persons  incarcerateu  in  county  jails,  for  instance, 
it  might  cost  more  for  some  sheriffs  to  adequately  feed  persons 
than  other  sheriffs,  for  the  reason  that  in  some  counties  the 
sheriff’s  residence  joins  the  county  jail  and  in  other  cases  they 
are  unaer  the  same  roof.  Such  sheriffs  could  probably  save  the 
county  on  costs  of  feeding  such  persons.  However,  in  this  instance, 
we  understand  the  sheriff  resides  at  a considerable  distance  from 
the  jail,  as  there  is  no  other  adequate  and  available  living  quar- 
ters for  him. 

The  primary  rule  of  statutory  consti-uction  is  to  ascertain 
from  language  used  the  legislative  intent,  if  possible,  and  give 
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it  that  effect,  dee  Donnelly  Garment  Co.  v.  Keitel,  193  S..<. 
(2d)  577 * 354  Mo.  113#-  Under  Section  4,  supra,  the  sheriff 
is  entitled  to  be  reimbursed  for  the  actual  cost  incurred  by 
him  in  feeding  of  persons  unuer  his  custody.  It  can  readily 
be  seen  that  this  does  not  restrict  him  to  the  actual  costs 
of  the  food.  "Actual  cost"  has  been  defined  by  the  courts 
unaer  numerous  conditions  and  circumstances.  Tne  court,  in 
Boston  Molasses  Co.  v.  Molasses  Distributors*  Corporation, 

175  N.ii.  150,  l.c.  152,  274  Mass.  5#9,  held  that  the  term 
"cost}’  or  "actual  cost,"  does  not  at  all  times  have  the  same 
meaning  and  varies  according  to  the  circumstances  in  which 
it  is  used.  In  so  doing,  the  court  said: 

"The  construction  of  the  lease  depends 
upon  the  intention  of  the  parties  to  be 
ascertained  by  considering  all  its  terms, 
giving  to  the  words  used  the  natural  and 
reasonable  meaning  in  the  light  of  the 
facts  to  which  they  apply  ana  the  cir- 
cumstances in  which  they  are  used. 

Grennan  v.  Murray-Miller  Co.,  244  Mass. 

336,  133  W..b.  591 J Clark  v.  otate  Street 
Trust  Co.  (Mass.)  169  N.t,.  #97;  Lovell 
v.  Commonwealth  Thread  Co.,  Inc.  (Mass.) 

172  N.B.  77-  Some  liberality  of  con- 
struction in  favor  of  a lessee  has  been 
suggested  in  case  tne  terras  of  a lease 
are  of  uncertain  or  doubtful  meaning . 

Carpenter  v.  Pocasset  Manuf.  Co.,  1*0 
Mass.  130,  133 , bl  N.£.  #16;  watts  v. 

Bruce,  245  Mass.  531,  534,  139  «.£.  650. 

The  term  'cost'  or  1 actual  cost*  is  not 
a tecnnical  one  having  at  all  times  the 
same  meaning.  It  is  a general  or  descrip- 
tive term  which  may  have  varying  meanings 
according  to  the  circumstances  in  which 
it  is  used.  In  Fillmore  v.  Johnson,  221 
Mass.  40o,  412,  109  h.L.  153,  the  court 
held  that  upon  the  facts  the  actual  cost 
of  finisning  paper  should  include  such 
fixed  charges  as  heat,  light,  rent,  office 
expenses,  superintendence,  repairs,  de- 
preciation and  other  incidentals.  See 
Municipality  of  Bulawayo  v.  Bulawayo  water- 
works Co.,  Ltd.,  (190#)  a.  C.  241,  247- 
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"Under  tne  terms  of  the  l^ase  the  arbitra-  • 
tors  had  a rignt  to  take  into  consideration 
in  determining  the  cost  of  steam  the  over- 
head expenses  enumerates  in  their  report. 

The  exclusion  of  ’executive  overhead  to  the 
Lessor’  from  the  ’actual  cost’  in  defining 
the  limit  which  the  rates  by  tne  arbitrators 
coulu  not  exceed  by  implication  su^  -ests 
that  tne  parties  contemplated  that  ocher 
overhead  expenses  might  be  included.  ' The 
case  of  Htanv.ood  v.  Comer,  113  Mass.  54* 
is  not  controlling  authority  to  the  con- 
trary. The  lease  there  contained  no  such 
provision  as  to  executive  overhead.  It 
was  a lease  of  part  of  a building.  The 
owner  bound  himself  to  put  in  ’proper 
apparatus'  to  heat  the  building  by  steam. 

The  clause  in  the  lease  concerning  which 
the  controversy  arose  was  the  lessee’s 
agreement  ’to  pay  the  proportionate  part 
of  the  expenses  of  heating’  the  building 
by  steam.  The  court  interpreted  the 
covenant  to  mean  that  the  lessee  would 
contribute  his  proportion  of  the  actual 
outlay  or  expenditure  incurred  in  the 
current,  ordinary  and  regular  supply  and 
management  of  the  apparatus  for  the  gen- 
eral benefit  of  the  tenants,  and  held 
that  the  tenant  was  not  liable  for  the 
interest  on  the  cost  of  the  heating 
apparatus  ana  its  appliances,  the  expense 
of  keeping  them  in  repair  and  their  de- 
preciation in  value.  The  terms  of  the 
lease  in  the  case  at  bar,  the  subject 
matter  to  which  tney  apply  and  the  cir- 
cumstances known  to  the  parties  when  the 
lease  was  executed  distinguished  this 
. case  from  that  last  cited.” 

In  btate  v.  Northwest  Poultry  & ngg  Uo.,  231  N.4.  753, 
l.c.  755,  tne  court  held  that  '’actual  cost”  imports  the  exact 
sum  expended  rather  than  a part  of  the  cost.  In  so  holding, 
the  court  said: 

"’actual  cost'  has  no  common-law  signifi- 
cance, and  it  is  without  any  well  under- 
stood traue  or  tecnnical  meaning.  'It  is 
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a general  or  descriptive  term  which  may 
have  varying  meanings  according  to  the 
circumstances  in  which  it  is  used.'  Bos- 
ton Molasses  Go.  v.  Molasses  distributors* 

Corp.,  274  Mass.  5G9 , 594,  175  N.b.  150, 

152.  It  imports  the  exact  sum  expended 
or  loss  sustained  rather  than  the  average 
or  proportional  part  of  the  cost.  Lexing- 
ton &.  west  Cambridge  R.  Go.  v.  Fitchburg 
It.  Go.,  75  Mass.  226,  9 Gray  226.  Its 
meaning  may  be  restricted  to  overhead 
or  extended  to  other  items.  1 C.J.3. 

Actual,  1440.  It  has  been  used  to  in- 
clude overhead,  rent,  depreciation,  taxes, 
insurance,  etc.  Bulawayo  Municipality  v. 

Bulawayo  Waterworks  Go.  Ltd.,  (1908)  A.C. 

241;  Boston  Molasses  Go.  v.  Molasses 
distributors’  Corp.,  supra,  whether  ac- 
tual cost  in  this  case  is  limited  to  gaso- 
line, or  whether  it  extends  to  deprecia- 
tion, license  fees,  insurance,  repairs, 
the  wages  of  the  driver,  or  the  actual 
worth  of  the  services  of  an  operator  if 
driven  by  the  owner  is  not  stated.  * * *" 

In  view  of  the  foregoing  definitions  of  the  term  "actual 

cost"  and  taking  into  consideration  the  language  used  in  the 
statute  to  be  construed,  especially  that  part  which  requires 
a sheriff  to  make  a statement  of  actual  cost  incurred  by  him 

in  the  feeding  of  persons  in  his  custody,  we  are  of  the  opin- 

ion that  such  language  should  be  construed  to  incluue  the 
fifty  cents  per  day  paid  to  the  janitor,  or  anyone  else,  for 
going  to  the  restaurant  for  the  foou  for  the  persons  confined 
in  the  county  jail  ana  returning  the  dishes  and  tray  to  the 
restaurant.  Unuer  the  circumstances,  if  the  sheriff  should 
be  required  to  do  this,  it  would  require  too  much  of  his  time 
from  his  duties,  and,  in  the  final  analysis,  it  would  cost 
the  county  or  state,  as  the  case  may  be,  much  more  than  fifty 
cents  per  day  allowed  for  such  services. 


COKOLUalOM 

Therefore,  it  is  tne  opinion  of  this  department  that  the 
fifty  cents  per  day  paid  the  janitor,  or  anyone  else,  for  going 
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after  tne  food  to  be  served  to  persons  in  the  county  jail 
and  under  the  care  and  custody  of  the  sheriff,  and  returning 
the  dishes  and  tray  to  the  restaurant,  snould  be  considered 
as  a part  of  actual  costs  incurred  in  the  feeding  of  such 
persons,  as  provided  in  Section  4,  pa^e  1563,  Laws  of  i:is- 
souri  1945* 


Respectfully  submitted, 


AUBH&Y  ti.  HAMMETT,  Jr. 
Assistant  Attorney  General 

AIPRO/ED: 


J.  b.  TuYlOU  Ay? 
attorney  General" 


OPTOMETRY : 


Advertisement  "prices  are  reasonable"  not  in- 
direct advertisement  of  prices  for  optometric 
services  within  Section  10121  (G)  R.  S.  Mo. 
1939,  as  amended  (Laws,  1947,  p.  415). 


June  29,  1948 


Dr.  J.  R.  Bockhorst,  Secretary 
Missouri  State  Board  of  Optometry 
136  N.  Second  Street 
St.  Charles,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"The  Missouri  State  Board  of  Optometry  has 
received  a complaint  regarding  one  of  its 
optometrists  who  advertises  'Her  prices 
are  reasonable'. 

"It  is  our  believe  that  this  constitutes  a 
violation  of  the  Optometry  Law,  Section  10121, 

Paragraph  G.  The  basic  problem  that  we  have 
to  consider  is  whether  or  not  this  quotation 
constitutes  indirect  advertising  for  optomet- 
ric services,  therefore  I respectfully  re- 
quest an  interpretation  of  this  matter  from 
your  office." 

Section  10121,  R.  S.  Mo.  1939,  as  amended  (Laws,  1947,  p. 

414,  415),  contains  the  following  provision: 

"The  State  Board  of  Optometry  may  either  re- 
fuse to  issue  or  may  refuse  to  renew,  or  may 
suspend  or  may  revoke  any  certificate  of  reg- 
istration for  any  one  or  any  combination  of 
the  following  causes:  * * (g)  Advertising  di- 
rectly or  indirectly  prices  or  terms  for  op- 
tometric services". 

This  provision  has  not  received  any  judicial  construction.  Its 
application  to  the  advertising  to  which  you  refer  must  be  deter- 
mined by  the  applicable  rules  of  statutory  construction.  Statutes 
such  as  this,  providing  for  the  revocation  of  license  to  engage 
in  a profession  or  business,  are  generally  regarded  as  penal  in 
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nature,  requiring  that  they  be  strictly  construed  in  favor  of  the 
licensee.  (State  ex  rel.  Spriggs  v.  Robinson,  253  Mo.  271,  161 
S.W.  1169;  State  ex  rel.  Wolfe  v.  Missouri  Dental  Board,  282  Mo. 
292,  221  S.W.  (2d)  70).  The  provision  must  also  be  so  construed 
as  to  give  effect  to  the  intention  of  the  Legislature.  Applying 
those  principles  to  the  section  in  question,  we  find  that  the  Leg 
islature  has  not  prohibited  entirely  advertising  by  licensed  op- 
tometrists. The  advertising,  in  order  to  be  objectionable,  must 
be  of  a nature  expressly  prohibited  by  the  statute.  If  the  adver 
tising  in  question  is  to  be  considered  ground  for  disciplinary  ac 
tion  by  the  Board  of  Optometry,  it  must  be  because  it  constitutes 
indirect  advertising  of  prices  for  optometric  services,  since  the 
Legislature  must  have  intended  direct  advertising  of  prices  to 
make  specific  reference  to  the  prices  charged. 

In  the  case  of  Rust  v.  Missouri  Dental  Board,  348  Mo.  616, 
155  S.W.  (2d)  80,  l.c.  83,  the  meaning  of  the  word  "indirect"  as 
used  in  the  expression  'advertising  directly  or  indirectly'  has 
its  usual  and  in  fact  primary  meaning,  not  directly;  obliquely; 
in  a round  about  manner;  dishonestly." 

We  believe  that  a statement  in  an  advertisement  that  "prices 
are  reasonable"  is  not  indirectly  advertising  prices  within  such 
meaning  of  the  term  "indirectly".  Considering  the  fact  that  the 
Legislature  has  not  entirely  prohibited  advertising,  and  taking 
into  consideration  the  rule  of  strict  construction,  we  believe 
that  the  Legislature  must  have  intended  to  include  in  the  pro- 
hibition of  indirect  advertising  of  prices,  advertising  designed 
to  evade  the  prohibition  against  direct  advertising  of  prices,  or 
advertising  from  which  prices  could  be  deduced  without  mentioning 
exact  figures.  The  advertising  in  question  is  not  considered  to 
fall  within  such  category,  and  is  believed  not  to  be  the  type  of 
advertising  at  which  the  statute  was  aimed. 

CONCLUSION 

Therefore,  we  are  of  the  opinion  that  an  advertisement  by 
an  optometrist  which  contains  the  words  "Her  prices  are  reason- 
able" is  not  an  advertisement,  direct  or  indirect,  of  prices  or 
terms  for  optometric  services  within  the  meaning  of  Sec.  10121 
(g)  R.  S.  Mo.  1939,  as  amended  (Laws,  1947,  p.  415). 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


-2- 


SCHOOL  BOARDS:  Member  cannot  contract  in  p~  - /ate  capacity  with  board. 

$ 

(September  1964  — See  statute  165.157,  RSMo  1963 
Supp.  making,  selling  or  providing  commodities  a 
misdemeanor. ) 


June  30,  1948 


Honorable  Fred  C.  Bollow 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 


Dear  Mr.  Bollow: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
the  opinion  of  this  department,  and  reading,  in  part,  as  follows: 

"I  have  some  citizens  in  the  County  who 
earnestly  insist  that  the  members  of  a 
school  board  have  no  right  or  authority 
under  the  law  to  sell  any  supplies  of 
any  kind  or  character  to  the  school. 

The  town  has  a population  of  less  than 
25,000,  in  fact,  less  than  2,000  and 
they  have  purchased  considerable  material 
for  redecorating  the  school;  in  fact, 
they  have  purchased  considerable  thereof 
from  one  of  the  members  of  the  Board  of 
Directors.  I can  find  no  authority  under 
which  said  purchase  could  be  held  to  be 
illegal,  unless  it  be  Section  10501, 

Laws  1945*  Page  1649,  Section  1.  Said 
Section  prohibits  any  member  of  the  Board 
from  'Holding  any  office  or  employment  of 
profit  from  said  Board  while  a member 
thereof. ' Could  it  possibly  be  said  that 
the  term  employment  for  profit  could  be 
construed  to  mean  that  the  board  member 
had  no  right  to  sell  such  supplies  to  the 
board.  * * *" 

The  question  presented  is  whether  or  not  a member  of  the 
public  school  board  of  a city  having  less  than  25*000  Inhabitants 
can  contract  with  such  school  board  for  the  sale  of  materials  for 
the  redecoration  of  a school  building  within  such  district. 
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section 10501,  Mo.  R.3.A.  (Laws  of  1945,  pa  ;e  1649),  pro- 
vides, In  part,  as  follows: 

"No  member  of  any  public  school  board  of  a 
city,  town  or  village  In  thl3  state  having 
less  than  twenty-five  thousand  lit  abitants 
shall  hold  any  office  or  employuexit  of  profit 
from  said  board  while  a member  thereof  except 
the  secretary  and  treasurer,  who  may  receive 
reasonable  compensation  for  thoir  services: 


Aside  from  a consideration  of  the  above  statute  in  regard 
to  this  question,  it  is  necessary  that  w.e  look  to  the  public 
policy  of  the  state  in  accordance  with  v/hi*ch  our  actions  must 
be  motivated*  A school  district  is  a public  corporation,  and 
a member  of  the  school  board  of  such  a school  district  occupies 
a fiduciary  relationship  to  the  district.  tate  v*  Polte,  169 
S * ,■/ . (2d)  50,  l.c,  55.  In  that  connection  we  cite  the  case  of 
State  of  Missouri,  at  the  relation  of  James  F.  Smith,  v.  Thomas 
K.  Bowman,  164  Mo.  App.  549,  wherein  the  following  appears  at 
page3  557,  558: 

" ■»  a • « In  ,'joods  v.  Potter,  (Cal.  ) 95  Paci 
1125,  1127,  the  court  said:  * Members  of 
city  councils  occupy  a position  of  trust, 
and  are  bound  to  the  same  measure  of  good 
faith  towards  their  constituents  that  a 
trustee  is  to  his  ce3tul  que  trust. 

(Andrews  v.  Pratt,  44  Cal.  309.  ) The  mere 
fact  that  a member  of  such  a body  acts  as 
such  in  connection  with  any  matter  in 
which  he  i3  interested  vitiates  the  trans- 
action. (Finch  v.  Riverside,  87  Cali  597, 

25  Pac.  765.  ) It  will  be  presumed  that 
under  such  circumstances  self-interest 
prevents  the  individual  member  from  pro- 
tecting the  rights  of  the  public  against 
his  own. » 

"A  great  statesman  has  voiced  the  basic 
principles  governing  official  conduct  by 
declaring  that:  ’A  public  office  is  a 
public  trust.’  Like  a trustee,  such  of- 
ficer must  not  use  the  funds  or  powers 
entrusted  to  his  care  for  his  own  private 
gain  or  advancement.  To  allow  him  to  do 
otherwise  is  against  public  policy.  It  is 
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of  the  utmost  importance  that  every  one 
accepting  a public  office  should  devote 
his  time  and  ability  to  the  discharge  of 
the  duties  pertainin'  thereto  without 
expectation  of  personal  reward  or  profit 
other  than  the  salary  fixed  at  the  time 
of  accepting  the  same;  and  that  he  should 
do  so,  except  for  a most  weighty  reason, 
to  the  end  of  .is  term.  Certainly  the 
trend  and  policy  of  our*  law  in  this  respect 
is  to  remove  from  public  officials,  so  far 
as  possible,  all  temptation  to  use  that 
official  power,  directly  or  indirectly,  to 
increase  the  emoluments  of  such  office;  and 
so  they  are  forbidden  to  become  Interested 
in  contracts  let  by  them,  or  to  have  their 
salaries  increased  or  decreased,  or  to  ac- 
cept offices  created  by  themselves." 


Another  similar  situation  was  ruled  on  by  the  Supreme 
Court  in  .itraer  v.  Nichols,  8 S.  . (2d)  63,  where  the  following 
statement  is  found  at  page  65: 


"On  the  face  of  the  allegations  the  con- 
clusion could  well  be  drawn  that  Nichols, 
knowing  that  the  school  board  was  desirous 
of  securing  a high  school  site  on  Armour’s 
land  near  the  southwest  corner  of  Sixty- 
Fifth  Street  and  ttornall  Road  and  that  it 
was  ui-aole  to  do  so,  bought  tho  entire 
tract  for  himself,  and  t en  sold  the  dis- 
trict a site,  thereby  obtainin'  the  per- 
sonal benefits  and  advantages  pointed  out 
In  the  petition.  Notwithstanding,  the 
petition  seems  to  have  been  drawn  on  the 
theory  that  Armour  sold  the  district  the 
school  site,  but  that  the  sale  and  con- 
veyance of  the  site  was  part  and  parcel 
of  a scheme  engineered  by  Nichols  whereby 
the  latter  not  only  succeeded  in  boosting 
the  value  of  the  land  he  already  owned  but 
was  enabled  to  acquire  another  tract  on 
more  advantageous  terms  than  he  could  other- 
wise have  obtained.  This  view  was  adopted 
by  the  oleader,  no  doubt,  in  order  to  avoid 
trhe  effect  of  the  decision  in  Bedell  v. 
Nichols  (Mo . Sup.  ) 292  S.  \! . 21,  where  the 
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facts  were  in  evidence  and  where,  on  the 
facts,  it  was  held  th  t Nichols  was  not  a 
party  to  the  contract  of  sale.  But  on 
either  theory  of  fact  the  transactions, 
in  ao  far  a3  the  school  district  was  in- 
volved, contravened  public  policy.  Nichols 
as  a member  of  the  board  of  directors  owed 
the  school  district  an  undivided  loyalty 
in  the  transaction* of  itD  business  and  in 
the  protection  of  its  interest;  this  duty 
he  could  not  properly  discharge  in  a matter 
in  which  his  own  personal  interests  were 
involved.  The  principle  is  so  well  settled 
that  we  do  not  deem  it  necessary  to  cite 
authorities . " 

The  above  rule  in  the  V/itmer  case  is  referred  to  with 
approval  in  the  recent  Springfield  Court  of  Appeals  case  of 
Smith  v.  Hendricks,  136  S.V. . ^2d)  449,  l.c.  457. 

It  Is  well  settled  that  the  public  'olicy  of  Missouri  Is 
declared  In  the  decisions  of  the  oupreme  Court.  In  the  case  of 
Griffith  v.  Mutual  Protective  League,  206  S.V7.  286,  it  was  said 
at  page  291: 

The  public  policy  of  a state  Is  to 
be  found  as  expressed  in  its  Constitution 
and  laws,  and  in  the  decisions  of  Its  high- 
est court,  and  not  from  general  considera- 
tions of  the  supposed  public  interests  and 
policy  of  the  state  beyond  what  such  sources 
of  Information  make  known  to  the  court. 

Vidal  v.  Oirard,  2 Now.  127,  11  L.  Bd.  206; 

Hartford  ?.  Ins.  Co.  v.  Chicago,  M.  * St.  P. 

H.  Co.,  176  U.3.  91,  loc.  clt.  100,  20  Sup. 

Ct.  33,  44  L.  Vd.  84,  and  cases  there  cited. 

* ** 

The  policy  of  the  state,  with  regard  to  the  contracting 
with  an  official  board  by  a member  of  that  board,  is  very  def- 
initely expressed  by  the  supreme  Court  of  Missouri  in  the  case 
of  Nodaway  County  v.  Kidder,  129  S.’  . (2d)  867,  where  that  court 
said  at  page  861: 

"Appellant 's  alleged  contract  was  also  void 
as  against  public  policy  regardless  of  the 
statute.  A member  of  an  official  board  can- 
not contract  with  the  body  of  which  he  Is  a 
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raember.  The  election  by  a Board  of  Com- 
missioners of  one  of  its  own  members  to  the 
office  of  clerk  and  agreement  to  pay  him  a 
salary  was  held  void  as  against  public  pol- 
icy. Town  of  Carolina  Beach  v.  Mintz,  212 
N.C.  578,  194  S.E.  309;  46  C.J.  1037  Sec. 

308. " 

It  is  clear  then  that  the  trend  and  policy  of  our  law  is 
to  remove  from  public  officials  all  temptations  to  use  their 
official  power,  directly  or  indirectly,  for  their  own  private 
gain  or  advancement. 


Conclusion. 

In  view  of  the  foregoing  authorities,  it  is  the  opinion 
of  this  department  that  a member  of  the  public  school  board  of 
a city  having  less  than  25*000  inhabitants  cannot  legally  con- 
tract with  such  school  board  for  the  sale  of  materials  for  the 
redecoration  or  improvement  of  a school  building  within  the 
Jurisdiction  of  such  public  school  board. 

Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 
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COUNTY  CLERKS: 


The  clerk  of  the  county  court  in  counties  of 
the  third  class  are  authorized  to  select 
clerical  help. 


September  10,  19^3 


1 


II 


Honorable  Fred  C.  Bellow 
Prosecuting  Attorney 
Shelby  County 
Shelbina,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
on  the  following  matter: 

HTile  situation  is  namely  this:  The  County 
Court  included  in  its  budget  a sum  of 
money  for  extra  clerical  hire  in  the 
County  Clerk’s  office  for  the  purpose 
of  making  up  the  tax  books.  This  is,  of 
course,  customary.  The  County  Clerk  takes 
the  position  that  she  is  the  one  to  pick 
such  extra  clerical  hire.  The  Presiding 
Judge  of  the  County  takes  the  position 
that  she  needs  the  extra  clerical  hire  but 
cannot  have  such  unless  he  picks  the  same.*  * " 

We  note  that  in  accoru  witn  the  scheme  of  classification 
of  counties  adoptee  by  the  (ieneral  Assembly  of  Missouri, 

Shelby  County  has  been  assigned  to  the  third  class.  In  the 
premises.  Section  1 3^-1 . lo , Mo.  H.S.A.,  is  germane  to  the 
subject  matter  of  your  inquiry.  This  section  reads  in  part 
as  follows: 

MThe  clerk  of  the  county  court  in  each 
county  o f the  third  class  shall  be  entitled 
to  employ  deputies  and  assistants,  and  for 
such  deputies  and  assistants  shall  be 
allowed  the  following  sums:  **  a * « * * e 
The  bounty  court  in  all  counties  of  the 
third  class  :aay  allow  the  county  clerk, 
in  addition  to  the  amount  herein  specified 
for  deputies’  or  assistants*  hire,  a 
further  sum  not  to  exceed  $$00  per  annum, 
to  be  used  solely  for  clerical  hire  or 
allowed  and  paid,  in  whole  or  in  part,  as 
additional  compensation  to  any  regular 
deputy  or  assistant  to  be  determined  by 
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the  county  court  oi'  3uch  county;  provided 
that  the  county  court  shall  determine  that 
the  work  required  to  be  done  by  aucn  clerk 
or  clerks  demanus  or  requires  such  extra 
remunera  tion  • " 

You  will  note  that  under  the  quoted  statute,  the 
additional  amount  of  not  to  exceed  five  hundred  dollars, 
proviued  by  the  county  court,  is  in  the  form  of  reimbursement 
to  the  county  clerk*  The  reimbursement  is  to  cover  the  auded 
expense  incident  to  such  clerk  being  required  to  provide 
either  extra  clerical  help  in  the  office  or  to  pay  additional 
compensation  to  a regular  deputy  or  assistant*  Such  reim- 
bursement is  conditioned  upon  an  actual  expenditure  by  the 
county  clerk  of  such  money  and  upon  a determination  being 
made  by  the  county  court  that  the  work  of  the  office  demands 
or  requires  such  extra  help  or  added  remuneration.  Nowhere 
in  \ihe  statute  does  there  appear  any  specific  authorization 
to  the  county  court  to  select  such  extra  clerical  help  or  to 
determine  which  regular  deputy  or  assistant  is  entitled  to 
extra  remuneration*  On  the  contrary,  since  the  amount  repre- 
sents a reimbursement  to  the  county  clerk,  it  seems  only 
logical  that  such  officer  is  the  one  having  the  power  to 
determine  who  should  be  employed  as  an  extra  clerk  or  to 
which  deputy  or  assistant  the  extra  remuneration  snould  be 
paid.  This  Is  further  bora  out  by  the  quoted  sentence  in 
the  statute  authorizing  the  county  clerk  to  employ  deputies 
and  assistants. 


CGNCLUSIO . 

In  the  premises,  we  are  of  the  opinion  that  the  clerk  of 
the  county  court  in  counties  of  the  third  class  has  the  right 
to  designate  such  extra  clerical  help  as  may  be  necessary,  or 
to  designate  such  regular  deputy  or  assistant  as  is  entitled 
to  the  extra  remuneration  under  the  provisions  of  Section 
13ljJ+1.10,  Mo.  H.S.A.,  all  conditioned,  however,  upon  funds  for 
the  reimbursement  of  such  county  clerk,  having  been  provided 
by  the  county  court*  and  further  conditioned  upon  the  deter- 
mination by  the  county  court  that  the  work  required  to  be  done 
by  such  clerk  demanus  or  requires  the  employment  of  such 
additional  clerical  help  or  the  payment  of  extra  remuneration 
to  a regular  deputy  or  assistant. 

Respectfully  submitted, 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


WFBJVUI 


ELECTIONS:  The  term  "Ceneral  Election"means  the  election 
held  in  November  of  even  years. 

HOSPITAL:  Trustees  not  nominated  by  primary  elections: 

any  qualified  person  may  be  placed  on  ballot. 


January  31,  1945 


Mr.  Llyn  Bradford 
Prosecuting  Attorney 
Phelps  County 
Rolla,  Missouri 

Dear  Mr.  Bradford: 


Your  letter  of  January  15,  1945,  requesting  an  opinion  of 
this  Department  has  been  received.  Omitting  caption  and  sign- 
atures, your  inquiry  is  as  follows: 


"The  county  clerk  of  Phelps  County,  who  has 
certain  duties  with  reference  to  preparing  the 
ballots  for  county  elections,  has  requested  that  I 
obtain  from  you  an  official  opinion  as  to  Sec. 

15193,  Laws  of  Missouri,  1945,  pages  954  and  §55, 
concerning  county  hospital  trustees. 

The  people  of  Phelps  County  at  the  last  general 
election  in  1946,  voted  ^400, 000  in  bonds  for  the 
construction  of  a county  hospital.  The  county  court 
appointed  five  trustees  in  accordance  with  Sec.  15193 • 

This  statute  provides  that  such  trustees  shall  hold 
their  offices  until  "the  next  following  general  election". 

The  first  question  that  the  county  clerk  wanted 
answered  was  whether  this  means  the  general  county 
primary  election  on  the  first  Tuesday  in  August  or 
the  regular  general  election  on  the  first  Tuesday  in 
November.  If  the  provision  means  that  the  trustees 
are  elected  at  the  aoveraber  general  election,  then 
the  next  question  is  how  are  candidates  for  the 
position  of  hospital  trustees  nominated  and  how  do 
they  get  on  the  general  election  ballot?  If  they 
are  not  nominated  in  the  primary  election,  is  it 
necessary  that  a petition  be  filed  with  the  required 
signatures  in  order  to  get  them  on  the  general  election 
ballot? 


It  is  clear  that  under  the  provisions  of  this  statute 
that  at  each  subsequent  general  election  after  the  first 
one,  the  trustees  are  selected  as  any  other  county  officers 
by  nomination  and  election,  but  this  statute  does  not  seem 
to  make  it  clear  as  to  how  this  matter  is  handled  in  the 
first  election  when  these  trustees  are  elected  for  different 
w 
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The  Statutory  provisions  referring  to  the  matters  contained 
in  your  request  are  Sections  15193  and  15193a  of  the  Missouri 
Statutes  annotated.  These  provisions  are  as  follows: 

"15193 • Board  of  Trustees  — pecuniary  interest  in 
purchase  of  supplies  prohibited. 

The  county  court  shall  appoint  five  (5)  trustees 
chosen  from  the  citizens  at  large  with  reference  to 
their  fitness  for  such  office,  all  residents  of  the 
county,  not  more  than  three  (3)  of  said  trustees  to 
be  residents  of  the  city,  town  or  village  in  which 
said  hospital  is  to  be  located,  who  shall  constitute 
a board  of  trustees  for  said  public  hospital.  The 
said  trustees  shall  hold  their  offices  until  the 
next  following  general  election,  when  five  (5)  hosp- 
ital trustees  shall  be  elected  and  hold  their  offices, 
three  (3)  for  two  (2)  years  and  two  (2)  for  four 
(4)  years,  and  who  shall  by  lot  determine  their 
respective  terms.  At  each  subsequent  general  election 
the  offices  of  the  trustees  whose  terms  of  office 
are  about  to  expire  shall  be  filled  by  the  election  of 
hospital  trustees  who  shall  each  serve  for  a term 
of  four  (4)  years.  Any  vacancy  in  the  board  of  trustee  s 
occasioned  by  removal,  resignation  or  otherwise  shall  be 
reported  to  the  county  court  and  be  filled  in  like  manner 
as  original  appointments,  the  apointee  to  hold  office 
until  the  next  following  general  election,  when  such 
vacancy  shall  be  filled  by  election  of  a trustee  to 
serve  during  the  remainder  of  the  term  of  his  predecessor. 
No  trustee  shall  have  a personal  pecuniary  interest, 
either  directly  or  indirectly,  in  the  purchase  of  any 
supplies  for  said  hospital,  unless  the  same  are  purchased 
by  competitive  bidding." 

"15193a • Announcement  of  candidacy  for  trustee  — ballots- 
election. 

(1)  Each  candidate  for  the  office  of  hospital  trustee 
shall  file  with  the  county  clerk  an  announcement  of  can- 
didacy in  writing  not  later  than  thirty  days  before  the 
general  election.  Such  announcement  shall  indicate  whether 
the  individual  is  a candidate  for  a full  or  an  unexpired 
term  of  a named  predecessor.  No  filing  fee  shall  be 
required  to  be  paid  upon  the  filing  of  any  such  announce- 
ment. If  announcements  of  a sufficient  number  of  trustees 
are  not  filed,  the  county  court  shall  appoint  such 
trustees  as  may  be  necessary  to  fill  all  vacancies  on  the 
board  which  result  from  the  expiration  of  the  term  of  any 
trustees  end  any  such  appointee  shall  serve  until  the 
next  general  election  when  a trustee  shall  be  elected  to 
fill  the  remainder  of  the  unexpired  term. 
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/ (2)  The  county  court  shall  prepare  a separato  ballot 

containing  the  names  of  aL  1 candidates  who  havo  announced 
for  trustee  as  aforesaid  which  shall  not  contain  any 
designation  of  the  political  party  affiliation  of 
any  candidate  for  trustee • Such  ballots  shall  designate 
the  nunbor  of  trustees  to  bo  olocted  and  shall  stato 
whether  any  of  such  trustees  is  to  be  elected  for  an 
unoxpirod  tom,  and  shall  bo  in  fora  substantially  as 
follows : ■»  * * * * * a •»  # 

Your  request  contains  more  than  one  ouestion  and  such  questions 
will  bo  considered  in  the  order  sot  out  in  your  lotter,  Question 
number  1 is  whether  the  reference  to  "general  election"  in  section 
15193,  supra,  refax*s  to  the  County  primary  election  on  the  first 
Tuesday  in  August  or  the  general  oloction  hold  on  the  first 
Tuesday  in  November.  It  will  be  noted  that  the  following  phrase 
is  used:  "The  said  trustees  shall  hold  thoir  offices  until  the 
next  following  general  oloction  * *■  (underlining  ours). 

In  Article  8,  Section  1 of1  tho  Constitution  of  Missouri  for  1945, 
the  time  is  sot  for  tho  goneral  oloction.  This  provision 
provides  as  follows: 

* $ 

"Section  1 Tho  goneral  election  shall  be  hold 
on  the  Tuesday  next  following  the  first  Monday  in  - 
November  of  each  even  yoar,  unless  a different  day 
is  set  by  law,  two-third3  of  each  house  assenting." 

Section  655,  Missouri  Statutes  annotated  page  4099,  provides 
as  follows: 

"Section  65o.  The  construction  of  all  statutes  of  this 
state  shall  be  by  tho  following  additional  rules  unless 
such  construction  be  plainly  repugnant  to  the  intent 
of  the  legislature,  or  of  the  context  of  the  some 
statute:  First,  words  and  phrases  shall  be  taken  in 
thoir  plain  and  ordinary  or  usual  sense  * *■  » * *■ 
sixteenth,  the  tom  ‘general  oloction*  refers  to  the 
election  required  to  bo  held  on  the  Tuesday  auccooding 
the  first  Monday  of  November,  biennially;  # * * **" 

From  the  above  constitutional  and  statutory  provisions, 
wo  feel  that  tho  term  "goneral  election,"  as  set  out  in  Soctiop 
15193,  maans  tho  next  general  oloction  to  be  hold  in  November 
of  an  oven  year.  In  construing  tho  language  of  the  Constitution 
and  of  statutes,  the  words  used,  unless  they  are  technical,  are 
to  bo  understood  in  their  usual  and  ordinary  sense.  See  Stato 
ex  rol.  Barrott  vs.  Hutchback,  146  S.W.  40,  241  Mo.  433. 
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The  next  question  to  be  considered  is  the  manner  in  which 
candidates  for  the  position  of  hospital  trustee  are  nominated 
and  by  what  means  their  names  are  placed  upon  the  ballot  for 
the  general  election  ballot.  Attention  should  first  be  directed 
to  the  first  sentence  in  Section  15193a,  Missouri  Statues  annot- 
ated, set  out  above.  This  sentence  reads  as  follows: 

"Each  candidate  for  the  office  of  hospital  trustee 
shall  file  with  the  county  clerk  an  announcement 
of  candidacy  in  writing  not  later  than  thirty  days 
before  the  general  election." 

Again  applying  the  rules  of  construction,  supra,  we  construe  this 
sentence  to  mean  that  in  order  for  a person  to  become  a candidate 
as  hospital  trustee,  he  must  file  a declaration  of  candidacy 
with  the  county  clerk  30  days  before  the  general  election.  It 
will  be  noted  that  the  statute  does  not  provide  that  the  declara- 
tion shall  be  filed  30  days  before  the  last  filing  date  for  the 
primary  election,  but  only  30  days  before  the  general  election. 
This  indicates  that  prospective  candidates  for  such  position 
are  not  required  to  enter  a primary  and  be  nominated  by  any 
particular  political  party  or  group,  but  only  must  be  able  to 
meet  the  qualifications  of  a hospital  trustee.  At  the  general 
election,  all  persons  filing  as  candidates  for  trustees  are 
then  voted  upon  and  the  five  receiving  the  highest  number  of 
votes  are  considered  elected,  there  being  five  positions  to  be 
filled.  Section  15193a,  supra,  further  provides  that  should 
there  not  be  enough  persons  filing  as  candidates  to  fill  the 
five  positions,  that  after  the  election,  the  County  Court  may 
then  fill  the  vacancy  by  appointment,  said  appointee  to  act  as 
hospital  trustee  until  the  next  general  election. 

The  above,  we  feel,  also  answers  your  third  question,  ie, 
whether  the  candidates  are  required  to  present  a petition  with 
a certain  number  of  names  as  a prerequesite  to  having  their 
names  placed  on  the  ballot  should  they  not  be  nominated  in  the 
primary  election.  Obviously,  there  need  not  be  a petition  with 
signatures  nor  need  there  be  a nomination  by  a political  party 
or  group. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  the 
term,  "general  election"  referred  to  in  Section  15193,  means 
the  general  election  held  in  November  of  the  even  years  as 
provided  by  Article  6,  section  1 of  the  Constitution  of  Missouri. 
It  is  further  the  opinion  of  this  department  that  candidates 
for  the  position  of  hospital  trustee  provided  for  in  Sections 
15193  and  19193a,  of  the  Missouri  Statutes  annotated  are  not 
nominated  in  a primary  election,  but  any  qualified  person  may 
declare  himself  a candidate  for  such  position.  This  department 
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further  feels  that  it  is  not  necessary  that  a petition  with  the 
required  number  of  signatures  be  presented  in  order  that  a trustee 
be  nominated  and  their  name  placed  on  the  general  election  ballot 
as  provided  for  by  Sections  15193  and  15193a  of  Missouri  Statutes 
Annotated. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
ASSISTANT  ATTORNEY  GENERAL , 


APPROVED: 


J.  E.  TAYLOR 


ATTORNEY  GENERAL 


MAGISTRATE  COURTS: 
CRIMINAL  PROCEDURE: 


1/ 

Warrant  issued  by  magistrate  and  endorsed 
by  county  clerk  may  be  served  by  sheriff 
of  another  county  if  endorsed  by  a magis- 
trate of  such  county.  _ 

FILED 


Juno  8,  1348 


A 

Honoraole  P.  M.  Brady 
Prosecuting  Attorney 
Benton  County 

Warsaw,  Missouri  ' 


Doar  'r.  Hrady: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  from  this  department,  which  reads,  in  part,  as 
follows : 

"I  would  like  to  know  just  what  it  Is 
necessary  to  do  with  reference  to  a 
State  warrant  issued  by  a Magistrate 
Court  In  County  of  the  Third  class  so 
that  such  arrant  may  be  sent  to  the 
Sheriff  of  another  County  and  served 
by  him.'' 

It  is  provided  by  Section  5859,  R.  Mo.  1959,  that  war- 
rants issued  by  a magistrate,  other  than  a judge  of  the  supreme 
court  or  circuit  or  criminal  court  of  any  county,  may  be  executed 
in  any  part  of  the  county  within  which  ho  is  such  officer,  and 
not  elsewhere,  imles3  endorsed  In  accordance  with  Section  3860. 
Said  section  3860  is  as  follows: 

"If  the  person  against  whom  any  warrant 
granted  by  a judge  of  the  county  court, 
justice  of  the  peace,  mayor  or  chief 
officer  of  a city  or  town  shall  be  Issued, 
escape  o\*  be  in  any  other  county,  it  3hall 
be  the  duty  of  any s magistrate  authorized 
to  issue  a warrant  in  the  county  In  which 
such  offender  may  be  or  is  suspected  to 
be,  on  proof  of  the  handwriting  of  the 
magistrate  issuing  the  warrant  to  indorse 
his  name  thereon,  and  thereupon  the  of- 
fender may  be  az*rested  in  such  county  by 
the  officer  bringing  such  warrant,  or  any 
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officer  within  the  county  within  which 
the  warrant  ia  so  indorsed;  and  any  such 
v/arrant  may  be  executed  in  any  county 
within  this  state  by  the  officer  to  whom 
it  is  directed,  if  the  clerk  of  the  county 
court  of  tho  county  in  which  the  warrant 
was  issued  shall  indorse  upon  or  annex  to 
the  warrant  his  certificate,  with  the  seal 
of  said  court  affixed  thereto,  that  the 
officer  who  issued  such  warrant  was  at  the 
time  an  acting  officer  fully  authorized 
to  issue  the  same,  and  that  his  signature 
thereto  is  genuine.” 

The  terra  "justice  of  the  peace"  as  used  in  the  above 
statute  Includes  and  refers  to  "magistrate”  (Laws  of  r&ssouri, 
1945,  page  1079).  It  follows  then  that  a warrant  granted  by 
a judge  of  the  magistrate  court  against  a person  who  has 
escaped  or  is  in  another  county  must  be  endorsed  or  certified 
to  by  the  clerk  of  the  county  court,  to  the  effect  that  such 
judge  of  the  magistrate  court  was  at  the  time  of  Issuing  said 
v/arrant  an  acting  officer  fully  authorized  to  issue  the  some 
and  that  his  signature  thereto  is  genuine;  and,  further,  must 
be  endorsed  by  a magistrate  in  the  county  in  which  3uch  of- 
fender is  or  may  be  suspected  to  be  in  order  to  authorize  the 
sheriff  of  such  county  to  serve  the  same. 

Conclusion. 

It  is  therefore  the  opinion  of  this  department  that  a 
warrant  issued  by  a Judge  of  the  magistrate  court  in  one  county 
which  is  endorsed  or  certified  to  by  the  clerk  of  the  county 
court  may  be  served  by  the  sheriff  of  another  county  upon  en- 
dorsement by  a magistrate  authorized  to  Issue  such  warrants 
in  such  county. 


APPROVED: 

J.  E.  TAYLOR 

Attorney  Oeneral^ 

DDsml 


Respectfully  submitted. 


DAVID  DONJJELLY 

Assistant  Attorney  general 
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ELECTIONS;  All  identifying  numbers  on  ballot  must  be  concealed 
- by  black  sticker. 


October  25 , 1943 


Mr.  George  F.  Breitenstein,  Chairman 
Democratic  County  Committee 
St.  Louis  County 
Clayton  5»  Missouri 


/ 


Dear  Sirs 


This  department  is  in  receipt  of  your  request  for  an 
official  opinion,  which  reads  as  follows: 

"Section  11607,  Laws  of  Missouri  1941, 
page  363,  provides  in  part  as  follows: 

nt Every  ballot  shall  be  numbered 
in  numerical  order  in  which  re- 
ceived, and  it  shall  be  the  duty 
of  the  election  judges,  in  the 
presence  of  the  voter,  before  any 
ballot  is  placeu  in  the  ballot  box, 
to  cover  or  conceal  securely  the 
identifying  number  or  numbers 
placed  on  the  ballot  by  placing 
over  the  number  or  numbers,  and 
pasting  down,  a black  sticker, 
which  sticker  is  to  be  two  inches 
square  with  gummed  edges  extending 
three-eights  (3/3)  of  an  inch  to- 
wards the  center  of  the  square,  so 
as  to  conceal  but  not  destroy,  the 
number  or  numbers  placed  thereon. 

* * *» 


"uoes  said  section  refer  to  all  numbers 
which  may  be  placed  upon  the  ballot' 
which  woulu  enable  any  person  to  identify 
the  person  castingvthe  ballot,  or  uoes  the 
section  apply  only  to  the  number  placed  on 
the  ballot  which  indicates  the  numerical 
order  in  which  it  is  receives?" 

As  stated  in  your  request,  Section  11607,  Laws  of  Missouri 
1941,  page  3t>3,  provides  that  a black  sticker  must  be  placed 
over  the  "identifying  number  or  numbers"  so  as  to  conceal  but 
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not  destroy  "the  number  or  numbers  placed  thereon."  as  our 
Supreme  Court  has  aptly  said  in  Bradley  v.  Cox,  197  o.W.  *$£, 
"The  real  requisites  are  that  the  ballot  shall  preserve 
secrecy  ana  show  the  voter’s  choice." 

section  lloU?,  supra,  is  plain  in  its  requirement  that 
all  identifying  numbers  shall  be  covered  with  a black  sticker. 
To  conceal  one  of  the  identifying  numbers  only,  and  to  leave 
exposed  other  numbers  by  which  the  identity  of  the  voter  could 
be  ascertained,  would  nullify  the  purpose  of  the  law  and  would 
destroy  the  secrecy  of  the  ballot.  We  believe  the  statute 
is  plain  in  its  requirement  that  all  identifying  numbers  upon 
the  bdllot  snould  be  concealed  by  a black  sticker. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that, 
under  the  provisions  of  Section  11607,  Laws  of  Missouri  19L1, 
page  363,  all  identifying  numbers  upon  a ballot  must  be  con- 
cealed by  placing  a black  sticker  over  the  numbers  so  as  to 
conceal  but  not  destroy  the  same. 


Respectfully  submitted, 


ARTHUR  M.  O'KLLFE 

Assistant  Attorney  General 


APPROVAL: 


j • l . I’a'y'lok 

Attorney  General 
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Restriction  on  number  of  trustees  who  may  reside 
in  town  where  hospital  is  located  does  not 
apply  to  trustees  chosen  at  election. 


COUNTY  HOSPITALS 


November  22 , lpl|.8 


Honorable  Llyn  Bradford 
Prosecuting  Attorney,  Phelps  County 
Rolla,  Missouri 


- Y.e  have  received  your  request  for  an  opinion  of  this  depart 
ment,  which  request  is  as  follows: 

"Certain  questions  have  arisen  In  this  county 
concerning  which  I desire  an  official  opinion  ( 
from  your  department  relative  to  House  Bill 
Laws  of  Missouri,  1914-7#  pages  323-325#  pertaining 
to  county  hospitals.  Phelps  Co  nty  voted  in  the 
^eneral  election  of  19k^  for  a bonded  indebtedness 
in  the  sura  of  ^00,000.00  to  construct  and  equip 
a county  hospital.  The  county  court  in  accordance 
with  Section  15193A  selected  a board  of  trustees 


"The  question  now  is  whether  the  four  highest  being 
from  Rolla  can  qualify  for  this  position  or  whether 
the  three  highest  from  Rolla  can  qualify  and  the 
two  highest  outside  of  Rolla  shall  hold  the  two 
other  positions  on  the  board. 


"The  county  clerk  also  requested  that  I ask  for  an 
opinion  as  to  when  these  trustees,  are  qualified  and 
shall  enter  into  the  performance  of  their  duties 
as  members  of  the  board  of  trustees.  Section  16193A 
provides  that  the  five  who  receive  the  highest  number 
of  votes  for  the  office  of  trustee  shall  be  declared 
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elected  by  the  county  court  which  shall  issue 
commissions  to  the  elected  trustees.  Ordinarily 
the  new  officers  in  the  county  take  their  respective 
offices  the  first  of  January,  We  desire  to  know 
whether  the  new  trustees  can  qualify,  receive  their 
commissions  and  take  their  positions  on  the  board 
of  trustees  at  that  time,” 

Section  15193,  Mo.  R.  S.  A,  (Laws  of  191+7,  Vol.  I,  p,  323) 
provides,  in  part,  as  follows: 

"The  county  court  shall  appoint  five  (5)  trustees 
chosen  from  the  citizens  at  large  with  reference 
to  their  fitness  for  such  office,  all  residents 
of  the  county,  not  more  than  three  (3)  of  said 
trustees  to  be  residents  of  the  City,  town  or 
village  in  which  said  hospital  is  to  be  located, 
who  shall  constitute  a board  of  trustees  for  said  v 
public  hospital.  The  said  trustees  shall  hold 
their  offices  until  the  next  following  general 
election,  when  five  (5)  hospital  trustees  shall 
be  elected  and  hold  their  offices,  three  (3) 
for  two  (2)  years  and  two  (2)  for  four(i+)  years, 
and  who  shall  by  lot  determine  their  respective 
terms.  At  each  subsequent  general  election  the 
offices  of  the  trustees  whose  terms  of  office 
are  about  to  expire  shall  be  filled  by  the  election 
of  hospital  trustees  who  shall  each  serve  for  a 
tern  of  four  (i+)  years. 

Section  15193a  Mo.  R,S,A.  (Laws  of  191+7,  Vol,  I,  p,  32l+) 
provides  the  method  of  electing  trustees.  Candidates  are  required 
to  file  announcements  of  candidacy  with  the  county  clerk  not 
later  than  thirty  days  before  the  general  election.  The  covinty 
court  is  required  to  prepare  a separate  ballot,  containing  the 
names  of  the  candidates  and  stating  the  number  of  candidates  to 
be  elected.  The  election  officials  are  required  to  make  return 
of  the  vote  for  trustees  to  the  county  court  in  the  same  manner 
as  required  for  return  of  the  vote  for  candidates  for  other 
offices.  "The  candidates  whose  names  have  been  placed  on  the 
ballot  by  the  county  court  pursuant  to  this  act  and  who  receive 
the  highest  number  of  votes  for  the  offices  of  trustee  to  be 
filled  shall  be  declared  elected  by  the  county  court  which  shall 
issue  commissions  to  the  elected  trustees." 

As  you  have  pointed  out  in  your  letter,  section  15193  pro- 
vides that  of  the  five  trustees  originally  appointed  by  the 
county  court,  not  more  than  three  shall  be  residents  of  the  city, 
town  or  village  in  which  the  hospital  is  to  be  located.  However, 
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nowhere  la  It  provided  that,  of  the  persons  selected  at  the  next 
general  election  as  trustees,  not  more  than  three  may  be  residents 
of  the  city  In  which  the  hospital  is  located,  Ive  feel  that.  In 
view  of  the  failure  of  the  legislature  to  make  such  provisions  as 
to  the  elected  trustees,  they  must  have  intended  that  limitation 
to  apply  only  to  the  original  board,  appointed  by  the  county  court. 
No  provision  is  made  In  the  statute  for  indicating  on  the  ballots 
the  place  of  residence  of  the  candidates,  seemingly,  had  the 
Legislature  Intended  the  limitation  to  apply  to  elected  trustees, 
some  such  provision  would  have  been  made  in  order  to  enable  the 
voters  to  avoid  voting  for  persons  who  might  in  any  event  be  in- 
eligible because  of  their  residence. 

"Statutes  Imposing  qualifications  should  receive  a liberal 
construction  In  favor  of  the  right  of  the  people  to  exercise  free- 
dom of  choice  in  the  selection  of  officers.  Furthermore,  dis- 
qualifications provided  by  the  Legislature  are  construed  strictly 
and  will  not  be  extended  to  cases  not  clearly  within  th6ir  scope 
it  # 1|6  C.J.  Officers,  Sec.  32,  p.  937*  Applying  those  rules 

to  the  present  situation,  we  feel  that  the  five  persons  who  have 
received  the  largest  number  of  votes  should  be  declared  elected, 
without  regird  to  their  residence. 

• 

As  to  the  time  when  the  trustees  take  office.  Section  151914- 
Mo.  R.S.A.  (Laws  of  1 9kS»  P*  935)  provides  In  parti  "The  trustees 
shall,  within  ten  days  after  their  appointment  or  election,  quali- 
fy by  taking  the  oath  of  civil  officers  and  organise  as  a board 
of  hospital  trustees  * <*•"  As  pointed  out  above.  Section  15193a 

Mo.  R.S.A.  (Laws  of  1914-7,  Vol.  I,  p.  32I4.)  requires  the  election 
official  to  make  return  of  the  vote  for  trustees  to  the  county 
court  in  the  same  manner  as  required  for  return  of  the  vote  for 
candidates  for  other  offices.  Section  11615  Mo.  R.S.A.  provides 
that  the  county  clerk  shall  examine  and  cast  up  the  votes  within 
five  days  after  the  close  of  each  election  and  give  to  the  persons 
having  the  highest  number  of  votes  certificates  of  election.  In 
view  of  the  provisions  of  Section  I5l9it-,  Mo.  R.S.A. . the  trustees 
would  take  office  within  ten  days  after  the  county  clerk  had 
cast  up  the  votes  and  cbclared  the  names  of  the  persons  who  had 
been  elected. 

> 

CONCLUSION 

Therefore,  it  Is  the  opinion  of  this  department  that  the 
five  persons  receiving  the  largest  number  of  votes  at  the  general 
election  as  candidates  for  county  hospital  trustees  under  Section 
15193,  Mo.  R.S.A.  (Laws  of  I9I4.7,  Vol.  I,  p.  323)  should  be  declared 
elected  as  trustees,  without  reference  to  their  residence,  the 
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limitation  that  only  three  of  the  trustees  may  be  residents  of  the 
city  In  which  the  hospital  is  located  applying  only  to  the  original 
board  of  trustees  selected  by  the  county  court.  The  trustees 
chosen  at  the  election  should  take  office  vrithin  ten  days  after 
the  county  clerk  has  cast  up  the  votes  cast  at  the  election  and 
declared  the  five  persons  having  the  largest  number  of  votes 
elected. 


Respectfully  submitted. 


RRWjmw 


ROBERT  R.  i’-ELBORN 
Assistant  Attorney  General 


APPROVED l 


Ji  E.  TAYLOR 


Attorney  General 
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TAXATION: 

SCHOOL: 


Authority  to  issue  ‘bonds  for  construction  of  school 
house  carries  with  it  the  authority  of  directors  to 
impose  a tax  for  sinking  fund  and  interest  in  addi- 
tion to  the  rate  for  current  purposes. 


February  20 , 1940 


Honorable  Joseph  H.  Brown 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 


Dear  Sir: 


Tills  is  in  reply  to  your  letter  of  recent  date,  wherein 
you  state  that  an  election  has  been  held  in  a coercion  school 
district  and  authority  granted  to  the  directors  to  issue  and 
sell  bonds  for  the  eroction  of  a school  building,  ana  request 
an  opinion  on  the  authority  of  the  directors  to  increase  the 
rate  of  taxation  so  as  to  provide  a sinking  fund  and  interost 
to  retire  the  bonds  and  pay  the  interest  theroon  as  same  falls 
due.  You  also  state  that  it  is  claimed  by  some  that  tiie  rate 
of  taxes,  including  the  sinking  fund  and  interest  rate, may 
not  bo  above  65^  on  the  hundred  dollars  assessed  valuation 
without  approval  of  voters. 

The  authority  for  levying  and  collecting  taxes  for  school 
district  purposes  must  be  derived  from  the  Constitution  and 
statutes.  We  will  first  refer  to  the  constitutional  provi- 
sions applicable  hero.  Section  11(a)  of  Article  X of  the 
Constitution  of  lllssouri,  1945,  provides  as  follows: 


"Taxes  may  be  levied  by  counties  and  other 
political  subdivisions  on  all  property 
subject  to  their  taxing  power,  but  the 
assessed  valuation  therefor  in  such  other 
political  subdivisions  shall  not  exceed 
the  assessed  valuation  of  the  same  property 
for  state  and  county  purposes." 

Section  11(b)  of  Article  X of  the  Constitution  of  Missouri, 
1945,  provides  as  follows: 

"Any  tax  imposed  upon  ouch  property  by 
municipalities,  counties  or  school  districts, 
for  their  respective  purposes,  shall  not 
oxceed  the  following  annual  rates: 

"For  municipalities— one  dollar  on  the 
hundred  dollars  assessed  valuation; 

"For  countios— thirty -five  cento  on  the 
hundred  dollars  assessed  valuation  in 
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counties  having  three  hundred  million 
dollars,  or  more,  assessed  valuation,  and 
fifty  cents  on  the  hundred  dollars  assessed 
valuation  in  all  other  counties; 

"For  school  districts  formed  of  cities  and 
towns — one  dollar  on  the  hundred  dollars 
assossod  valuation,  except  that  in  the  City 
of  St.  Louis  the  annual  rate  shall  not  ex- 
ceed eighty-nine  cents  on  the  hundred  dol- 
lars assessed  valuation; 

"For  all  othor  school  districts— sixty- 
five  cents  on  the  hundroa  dollars  assessed 
valuation.” 


These  sections  are  the  constitutional  authority  for  b ards 
of  directors  of  school  districts  to  impose  taxos  without  voter 
approval.  These  taxes  are  those  which  are  levied  for  the  pur- 
pose of  raising  revenue  for  the  district  for  the  payment  of 
teachers,  current  expenses,  etc.  But  if  funds  are  needed  for 
the  purchasing  of  school  sites  and  erection  of  schoolhousas, 
and  if  the  revenue  obtained  under  the  levy  authorised  by  said 
Section  11(b)  of  Article  X is  not  sufficient,  then  the  voters 
can  authorise  additional  indebtedness  for  such  purpose.  This 
is  the  procedure  apparently  followed  by  the  voters  in  the 
district  for  whom  you  are  making  this  inquiry. 

The  constitutional  authority  for  incurring  this  debt  is 
found  in  Section  26(b)  of  Article  VI  of  the  Constitution  of 
Missouri,  1945.  This  section  provides  as  follows: 


”Any  county,  city,  incorporated  town  or 
village,  school  district  or  other  political 
corporation  or  subdivision  of  the  state, 
by  vote  of  two-thirds  of  the  qualified 
electors  thereof  voting  thereon,  may  be- 
come indebted  in  an  amount  not  to  exceed 
five  per  centum  of  the  value  of  taxable 
tangible  property  therein  as  shown  by  the 
last  completed  assessment  for  state  and 
county  purposes.” 


The  source  of  this  section  is  Section  12  of  Article  X of  the 
Constitution  of  Missouri,  1875. ' 
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Supplemantlng  this  constitutional  provision  i3  Section 
10331,  Laws  of  Missouri,  1945,  page  1703,  which  provides  as 
follows  * 


"The  loan  authorized  by  Section  10328, 

Revised  Statutes  of  Missouri,  1939,  shall 
not  be  contracted  for  a longer  period  than 
twenty  years,  and  the  entire  amount  of 
said  loan  shall  at  no  tine  exceed,  includ- 
ing the  present  indebtedness  of  said  dis- 
trict, in  the  aggregate  five  per  centum 
of  the  value  of  taxable  tangible  property 
therein,  as  shown  by  the  last  completed 
assessment  for  state  and  county  purposes, 
the  rate  of  interest  to  bo  agreed  upon  by 
the  parties  but  in  no  case  to  exceed  the 
highest  legal  rate  allowed  by  contract; 

,vhon  off oc ted,  it  shall  bo  the  duty  of  the 
dlroctors  bo  provide  for  the  colloctTon 
of  an  annual  Tax  'sufficient  to  pay  the  in- 
Terest  on  said  indeb badness  as  it  falls 
due,  and  also  to  cons tit u t o a sinking  fund 
Tor  the  payment  of  the  principal  thereof 
within  the  time  said  principal  shall  become 
due." 

(Underscoring  ours.) 

This  provision  seems  to  answer  your  question  as  to  the 
duty  of  the  board  to  provide  for  the  collection  of  the  annual 
tax  sufficient  to  pay  the  principal  and  interest  on  the  loans 
as  they  fall  due.  Section  10336,  R.  S.  Mo.  1959,  provides  as 
follows : 


"Boards  of  directors  are  hereby  authorized 
to  make  an  estimate  for  the  levy  of  a tax 
upon  all  the  taxable  property  of  the  school 
district  at  its  assessed  valuation,  said 
tax  to  bo  levied  and  collected  as  other 
taxes  for  school  purposes— said  tax  to  be 
sufficient  in  amount  to  pay  tho  annual 
interest  on  all  bonds  of  their  respective 
districts,  and  to  pay  for  tho  printing  or 
engraving  of  any  bonds  that  may  be  issued 
by  virtue  of  this  chapter." 

This  is  further  authority  for  tho  board  to  l3vy  and 
impose  a tax  sufficient  to  pay  the  principal  and  interest  as 
it  falls  duo. 
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The  foregoing  constitutional  provisions  for  incurring 
Indebtedness  by  school  districts  are  similar  to  thoeo  of 
the  1875  Constitution  and  v/hat  tho  courts  have  said  about 
those  provisions  in  the  1875  Constitution  aro  applicable 
here. 


In  tho  case  of  Benton  vs,  Scott,  168  Mo,  370,  the  court. 
In  speaking  of  tho  duty  of  a school  board  to  provide  an 
annual  tax  for  tho  sinking  fund  and  Interest  on  bonds  issued 
under  Section  12  of  Artlclo  X of  the  Constitution  of  Missouri 
1875,  said,  l,c,  394* 

"By  force  of  this  constitutional  authority 
to  Incur  Indebtedness , follows  tho  inevit- 
able concomitant,  tho  levy  of  a tax  to  pay 
tho  Interest  annually  and  a sinking  fund 
to  pay  the  principal.  So  lnporatlvo  Is 
the  command  that  without  farther  legislation 
the  school  district  Incurring  a debt  by 
Issuing  bonds  could  provide  for  the  inter- 
est and  sinking  fund  without  further  legis- 
lative authority,  * * " 

At  l,c,  395,  the  court  further  said* 

"Wo  think  tho  truo  Interpretation  of 
section  12  of  artlclo  10  of  the  Constitu- 
tion and  tho  stntutos  already  cited  ore 
that  the  authority  conferred  upon  the 
board  to  issue  the  bonds,  by  the  tro- thirds 
voto  of  tho  taxpayers,  carried  with  It  tho 
power  in  the  school  boards  to  provide  the 
annual  tax  for  the  interest  and  sinking 
.fund,  and  that  it  was  a wise  precaution 
* to  loavo  the  rate  for  this  purpose  to  bo 
fixed  annually  by  tho  board  according  to 
tho  needs  of  the  district  which  should  and 
necossarily  must  decroase  as  the  bonds  aro 
one  by  one  paid  off," 

Also  in  tho  case  of  Kansas  City,  Fort  Scott  & Memphis 
Railroad  Company  vs,  Chapin,  162  Mo.  409,  l,c,  415,  the  court 
In  discussing  a similar  question  as  to  the  authority  of  the 
directors  of  a school  district  to  luposo  a sinking  fund  and 
interest  fund  tax,  said* 

"The  defondant  further  contends  that  as 
in  the  certified  estimates  of  twenty-four 
of  tho  districts  it  does  not  appear  that 
the  • sinking  fund  tax*  and  the  •interest 
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fund  tax*  were  authorizod  by  a vote  of 
the  taxpayers,  tho  court  erred  In  refus- 
ing to  hold  these  taxes  void.  Sections 
9757  and  9758,  which  authorise  the  boards 
of  education  to  make  estimates  for  the 
levy  of  those  taxes  do  not  require  that 
such  taxes  should  bo  sanctioned  by  a vote 
of  tho  taxpayers.  Tho  provision  in  those 
sections  that  such  taxes  are  'to  be  levied 
and  collected  in  the  same  manner  as  other 
taxes  for  school  purposes*  is  not  to  be 
construed  as  a limitation  upon  the  power, 
but  simply  as  proscribing  a node  by  which 
tho  power  is  to  bo  exercised^  !7or  does 
such  a construction  render  these  sections 
obnoxious  to  tho  provisions  of  article 
10,  section  11,  of  the  Constitution,  which 
is  there  dealing  v;lth  'annual  rates  for 
school  purposes,'  and  not  with  an  existing 
indebtedness,  nor  with  a tax  to  be  levied 
to  raise  funds  for  the  payment  of  such 
indebtedness  or  tho  interest  thereon." 

(Section  9750  referred  to,  supra,  is 
the  same  as  Section  10356,  R.  3.  lio. 

1939.) 

Wo  think  the  foregoing  constitutional  provisions, 
statutory  provisions  and  decisions  of  tho  court  are  ample 
authority  for  boards  of  directors  of  common  school  districts 
to  hap os e taxes  for  the  purpose  of  paying  sinking  fund  and 
principal  on  outstanding  bonds  as  they  fall  duo,  and  that 
such  rates  may  bo  in  addition  to  thoso  authorized  for  the 
purpose  of  raising  funds  for  eurront  operations  and  that 
such  rates  may  be  imposed  without  authority  from  the  voters, 
in  addition  to  that  authorizod  at  the  bond  election. 


COM)  LUSIGlf 


From  tho  foregoing,  it  is  the  opinion  of  this  department 
that  boards  of  directors  of  common  school  districts  may  impose 
an  annual  tax  sufficient  to  create  a sinking  fund  and  pay  tho 
annual  interest  on  outstanding  bonds,  and  that  such  rate  may 
be  imposed  without  further  authority  from  the  voters  other 
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than  that  granted  at  the  bond  election,  and  that  this  rate 
may  be  in  addition  to  the  maximum  65 £ rate  authorized  by  the 
Constitution  for  current  operations  of  the  school  district. 


Respectfully  submitted. 


TYRE  TJ  .BURTON 

Assistant  Attorney  General 


AJVROV]  1) : 


Attorney  General 
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PROBATE  COURTS:  Probate  courts  in  this  state  have  no  power  to  commit 

a person  under  guardianship  in  said  court  because  of 
habitual  durnkenness  to  a state  hospital  or  any  other 
institution* 


May  19, 


Honorable  Joseph  N • Brown 
Assistant  Prosecuting  Attorney 
Greene  County 
Springfield,  Missouri 

Dear  Mr,  Brown: 

This  will  acknowledge  your  letter  in  which  you  request  the 
opinion  of  this  department  as  to  the  construction  to  be  given  to 
Section  509,  R,  S.  1939,  whether  said  section  gives  probate  courts 
of  this  state  the  authority  to  commit  to  a state  hospital  a person 
who  is  found  to  be  so  "addicted  to  drunkenness  a * * as  to  be  in- 
capable of  managing  his  affairs," 

Your  letter  is  as  follows: 


F;  I L E D 


" .e  desire  to  say  that  is  is  frequently  necessary 
in  this  County  as  it  is  no  doubt  in  many  other 
counties  of  this  State  to  file  in  the  Probate 
Court  either  an  information  for  a sanity  hearing 
or  an  information  alleging  that  certain  persons 
are  habitual  drunkards  in  order  that  a hearing 
may  be  had  to  determine  whether  or  not  such  person 
is  insane  or  an  habitual  drunkard.  Of  course,  in 
cases  where  the  subject  is  found  to  be  insane  there 
is  no  question  but  that  under  the  statute  the  Probate 
Court  has  jurisdiction  to  commit  the  aibjoct  to  a 
State  Hospital  for  the  insane;  however,  the  law  is 
not  so  plain  concerning  the  jurisdiction  of  the 
Probate  Court  to  commit  a person  to  a State  Hospital 
in  the  event  such  person  is  found  to  be  so  "addicted 
to  drunkenness  * * * as  to  be  incapable  of  managing 
his  affairs".  This  nuoation  involves  the  construction 
of  section  509,  R,  S,  Mo,  1939,  Said  section  being 
as  follows : 

"'If  information,  in  writing,  verified  by 
the  informant  on  his  best  information  and 
belief,  be  given  to  the  probate  court  of 
any  county  that  any  person  in  its  county 
is  so  addicted  to  habitual  drunkenness  or 
to  the  habitual  use  of  cocaine,  chloral, 
opium  or  morphine  es  to  be  incapable  of 
managing  his  affairs,  and  praying  that  an 
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lnqulry  thereinto  be  had,  the  court  shall 
proceed  therein  in  all  respects  as  herein  , ’ 

provided  in  respect  to  an  idiot,  lunatic 
or  person  of  unsound  mind,  and  if  a guard- 
ian is  appointed  on  such  proceedings,  he 
shall  have  the  same  powers  and  be  subject 
to  the  same  control  as  the  guardian  mentioned 
in  section  451,  and  shall  publish  the  same 
notice  mentioned  in  section  473;  also,  shall 
file  an  inventory  and  appraisement,  made  under 
the  provisions  mentioned  in  sections  461  to 
468,  both  inclusive  ."'(R^  S.  1929,  Section  508) 

"It  is  to  be  noted  that  said  section  provides  that 
•the  court  shall  proceed  therein  in  all  respects 
as  herein  provided  in  respect  to  an  idiot,  lunatic 
or  person  of  unsound  mind.*  It  seems  that  the 
reasonable  interpretation  of  the  quoted  clause 
would  be  that  the  court  would  have  the  same  power 
to  commit  habitual  drunkards  as  it  would  in  the 
case  of  an  idiot,  lunatic  or  person  of  unsound 
mind.  Unless  the  word  "proceed"  as  used  in  said 
section  is  to  be  given  a restricted  or  limited 
meaning • 

"be  desire  to  request  an  opinion  from  your  Depart- 
ment as  to  the  proper  interpretation  of  this 
section  and  assure  you  that  we  shall  appreciate 
receiving  same." 

Article  19,  Chapter  1,  R.  5.  Mo.  1939,  has  for  its  title  the 
following  "GUARDIANS  OP  DRUNKARDS — CONFINEMENT  OP  DRUG  ADDICTS." 

The  first  section  of  said  Article  19,  Chapter  1,  is  section 
509,  R.  S.  Mo.  1939  referred  to  in  your  letter,  and  which  has  for 
it 8 title  "Guardians  of  ITrunkards,  How  appointed— Powers  and 
Duties."  The  full  text  of  said  section  509  is  as  follows* 

"If  information,  in  writing,  verified  by 
the  informant  on  his  best  information  and 
belief,  'oe  given  to  the  probate  court  of 
any  county  that  any  person  in  its  county 
is  so  addicted  to  habitual  drunkenness  or 
to  the  habitual  use  of  cocaine,  chloral, 
opium  oi*  morphine  as  to  be  incapable  of 
managing  his  affairs,  and  praying  that  an 
inquiry  thereinto  be  had,  the  court  shall 
proceed  therein  in  all  respects  as  herein 
provided  in  respect  to  an  idiot,  lunatic 
or  person  of  unsound  mind,  and  if  a guardian 
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is  appointed  on  such  proceedings,  he  shall 
have  the  sane  powers  and  be  subject  to  the 
same  control  as  the  Guardian  mentioned  in 
Section  451,  and  shall  publish  the  same 
notice  mentioned  in  section  473;  also,  shall 
file  an  inventory  and  appraisement,  made 
under  the  provisions  mentioned  in  sections 
461  to  468,  both  inclusive." 

The  sentence  which  states*  "the  court  shall  proceed  therein  in 
all  respects  as  herein  provided  in  respect  to  an  idiot,  lunatic  or 
person  of  unsound  mind"  seems  to  be  the  particular  part  of  said 
section  509  which  causes  doubt  as  to  the  power  of  the  court  there- 
under to  commit  a person  "so  addicted  to  drunkenness  * * *as  to  be 
incapable  of  managing  his  affairs,"  to  a state  hospital. 

It  must  be  kept  in  mind  that  said  section  50©  prescribes  solely 
a method  of  beginning  proceedings  to  determine  if  drunkards  or  drug 
addicts  are  incapable  of  managing  their  affairs,  and  if  found  in- 
capable, to  appoint  guardians  for  them,  and  defining  the  powers  and 
duties  of  such  nardians.  be  should  note  carefully  the  next  clause 
in  said  section  509  following  the  clause  hereinabove  quoted  which 
following  clause  is:  "and  if  a guardian  is  appointed  on  such  proceed- 
ings, he  shall  have  the  same  powers  and  bo  subject  to  the  same 
control  as  the  guardian,  mentioned  in  Section  451." ( underscoring 
ours).  It  also  requires  the  same  notice  as  is  required  in  section 
473,  and  also  he  shall  flip  an  Inventory  and  appraisement  such  as 
must  be  made  tinder  the  pro\  laions  mentioned  in  Sections  473  and 
Section  461  to  468,  both  Inclusive.  Said  last  numbered  sections 
refer  to  the  duties  of  the  court  where  the  subject  is  found  to  be 
of  unsound  mind.  They  relate  to  the  appointment  of  a guardian, 
the  giving  of  notice  of  letters,  the  filing  of  an  inventor;,  and 
appraisement,  determining  the  qualifications  of  the  guardian  so 
appointed,  and  the  placing  of  the  estate  of  the  insane  ward  in  the 
hands  of  the  guardian.  hone  of  those  sections  in  anywise  mention 
the  power  of  the  court  to  commit  a person  of  unsound nind  to  a state 
hospital.  Those  sections  consider  and  deal  only  with  subjects 
relating  to  persons  declared  to  be  of  unsound  mind.  Section  509 
provides  only  for  "proceedings"  looking  toward  the  establishment  of 
guardianship  for  a person  v/ho,  by  reason  of  habitual  drunkenness.  Is 
unable  to  manage  his  own  affairs.  And  we  may  here  note  the  particu- 
lar significance  of  the  words  hereinabove  quoted  which  state  "and 
if  a ; uardian  is  appointed  on  such  proceodln.  s,"  he  shall  have  the 
same  powers  and  be  subject  to  the  same  control  as  the  guardian  men- 
tioned in  said  Section  451,  supra. 

Turning  again  to  said  section  451,  supra,  and  other  sections  of 
Article  18  which  proscribe  the  powers  of  the  guardian  of  an  insane 
person  and  the  kind  and  character  of  control  to  be  exercised  under  the 
guardianship  and  by  whom,  after  a finding  of  unsoundness  of  mind  of 
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the  subject,  v/e  find  that  Section  451  provides  for  the  appointment 
of  e guardian  and  curator,  and  defines  the  qualifications  to  be 
possessed  by  the  guardian,  and  sets  out  other  provisions  respecting 
the  duty  of  the  court  to  certify,  if  it  be  a fact,  that  such  person 
is  a public  officer  of  this  state,  or  of  any  county  in  this  state, 
or  of  any  municipality  in  this  stato,  such  facts  to  the  officer  or 
tribunal  having  power  to  fill  vacancies,  such  office  held  by  such 
person  of  unsound  mind  being  deemed  vacant.  There  is  no  provision 
whatever  in  said  Section  providing  for  the  commitment  of  such  in- 
sane person  to  a hospital. 

Section  473,  referred  to  in  said  section  509,  provides  only  for 
the  publication  of  notice  of  guardianship  and  the  taking  physical 
custody  of  the  property  of  the  Insane  person.  Sections  461  to  468, 
both  inclusive,  provide  for  the  administration  of  the  estate  of  his 
ward  by  the  guardian.  Innone  of  these  sections  last  named  do  we 
find  any  reference  to  the  commitment  of  a person  adjudged  to  be  of 
unsound  mind. 

We  believe  the  word  "proceed"  as  used  in  said  Section  509  in 
referring  to  Sections  451,  475  and  461  to  468,  both  inclusive, 
moans  that  such  sections  are  to  be  followed  only  as  a guide  for 
the  inquiry  and  the  appointment  of  a ,-uardian  for  an  habitual 
drunkard,  f.e  believe  the  word  "therein"  used  in  the  phrase  "the 
court  shall  proceed  therein  in  all  respects  as  herein  provided  in 
respect  to  an  idiot,  lunatic  or  person  of  unsound  mind"  means  only 
that  the  court  may  proceed  in  the  matters  then  and  there  before 
the  court,  to-wit,  the  appointment  of  a guardian  in  like  manner 
as  is  followed  in  said  Section  451  in  cases  of  persons  of  unsound 
mind. 


In  cases  of  persons  declared  to  be  of  unsound  mind,  v#e  find  the 
power  of  the  probate  court  to  make  an  order  for  their  restraint  or 
commitment  provided  for  in  Sections  474,  497  and  498,  Article  18, 
Chapter  1,  R.  S.  Mo.  1939. 

Said  Article  18,  Chapter  1,  has  for  its  title  "Guardians  and 
Curators  of  Insane  Persons."  None  of  said  Sections  474,  497  and 
498  is  mentioned  or  referred  to  in  anywise  in  section  509.  There 
is  no  reference  in  section  509,  of  Article  19,  providing  for  the 
personal  restraint  or  confinement  of  a person  under  guardianship 
for  drunkenness.  Section  510  and  other  sections  of  said  Article 
19,  do  provide  for  the  involuntary  confinement  of  persons  who  are 
users  of  certain  drugs,  to  such  an  extent  as  to  be  defined  as 
"dope  fiends"  or  "addicts",  in  state  hospitals  for  insane  persons, 
for  treatment  and  cure  for  such  habitB,  but  then  only  for  such 
time  as  shall  be  necessary  to  accomplish  a cure. 
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The  Legislature  has  not  deemed  it  necessary  or  proper  to  include 
habitual  "drunkards"  in  any  statute  defining  persons  who  may  be  commi- 
tted to  state  hospitals  for  the  insane,  or  to  any  other  institution 
because  of  it*  The  title  of  said  Article  19  itself  gives,  we  believe, 
plain  and  convincing  evidence  that  the  Legislature  purposely  left  out 
of  the  title  of  said  article  any  Indication  of  an  intention  to  pro- 
vide in  the  Act  for  the  confinement  of  habitual  drunkards*  Hie  title 
of  said  Article  19  indicates  that  in  the  body  of  the  Act  it  would  be 
provided  for  the  confinement  of  drug  addicts  solely,  thereby  excluding 
drunkards  and  we  do  so  find  such  provisions  in  said  sections  510,  511, 
612,  51?  ard  514  of  said  Article  19,  Chapter  1. 

, f 

..o  believe  that  the  power  to  commit  an  habitual  drunkard,  under 
guardianship,  by  order  of  the  probate  court,  must  necessarily  be  pro- 
vided for  by  statute  before  such  person  could  be  deprived  of  )iis  per- 
sonal liberty.  V.'e  find  no  such  statutes,  nor  do  we  find  any  language 
in  any  of  the  sections  of  said  Article  19,  giving  the  power  to  the 
court  to  make  such  an  order.  Such  power  cannot  exist  by  implication. 

~uq  do  not  believe  the  terns  of  said  section  509  may  be  so  en- 
larged as  to  grant  such  power  to  the  court  by  stating  that  "the  court 
shall  proceed  therein  in  all  respects  is  herein  provided  in  respect 
to  an  idiot  or  lunatic,  or  person  of  unsound  mind," 

Said  Section  509  being  merely  a procedural  statute  is  ordinarily 
to  be  given  liberal  construction.  This  rule  is  of  such  general  under- 
standing and  approval  that  we  hesitate  to  take  time  to  cite  authori- 
ties. The  rule  will  be  found  so  stated  in  Section  669,  page  1129, 

59  C.J.  See  State  ex  rel.  Smith  v.  Trimble,  315  Mo.  166;  Buck  v. 

St.  Louis  Union  Trust  Co.,  267  Mo.  644;  McManus  v.  Park,  287  Mo.  109. 

Sections  510  and  511  are  the  only  sections  in  Article  XIX  of 
Chapter  1,  R,  S.  Mo.  1939,  giving  the' probate  court  the  right  to 
commit  anj  person.  Said  sections  do  specifically  mention  "dope 
fiends"  as  persons  who  may  be  committed  by  the  probate  court.  It 
does  not  mention  habitual  drunkards  who  have  been  rendered  incapable 
of  managing  their  own  affairs.  This  would  then  suggest  the  applica- 
tion of  another  familiar  mile  of  construction  which  is  that  "the 
expression  of  one  excludes  all  others."  59  C.J.,  Section  582,  page 
984  states  the  rule  as  follows:  "*  * *’.7here  a statute  enumerates  the 
things  upon  which  it  is  to  operate*  * *it  is  to  be  construed  as  ex- 
cluding from  its  effect  all  those  not  expressly  mentioned:*  * *". 

See  State  ex  inf.  Conkling  ex  rel.  Hendricks  vs.  Sweaney,  195  S.  V<. 
714. 

In  the  case  of  State  v.  Lloyd,  7 S.W.(2d)  344,  our  Supreme  Court 
In  regard  to  the  construction  of  criminal  and  penal  statutes,  Lc. 

346  said:  "*  * *Such  statutes  may  not  be  extended  or  enlarged  by 
judicial  interpretation  so  as  to  impress  persons  not  specifically 
brought  within  their  terms.  No  one  may  be  made  subject  to  its  pro- 
visions by  implication." 
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But,  should  it  be  asserted  that  Section  509  is  so  enlarged,  by 
Implication, as  to  give  probate  courts  the  power  to  deprive  a citizen 
of  his  liberty  while  under  guardianship,  by  reason  of  habitual  drunk- 
enness, would  place  said  section  in  the  same  class  of  statutes  which 
requites  and  admits  only  of  a strict  construction,  such  as  criminal 
statutes  or  penal  statutes.  In  such  case,  it  would  violate  Section 
10,  Article  I of  the  Constitution  of  this  state,  1945,  which  states: 
"Due  Process  of  Law— That  no  person  shall  be  deprived  of  life,  liberty, 
or  property  without  due  process  of  law,"  Said  statutes,  in  such  event, 
would,  at  the  same  time,  violate  Section  1 of  the  14th  Amendment  to 
the  Constitution  of  the  United  States  which,  in  part,  says:  "No 
state  shall  make  or  enforce  any  law  which  shall  abridge  the  privil- 
eges or  immunities  of  citizens  of  the  United  States,  nor  shall  any 
state  deprive  any  person  of  life,  liberty  or  property  without  due 
process  of  law#  * *•" 

If  the  probate  courts  assume  the  power  and  authority  under  Sec, 

509  to  commit,  and  do  commit,  by  order,  a person  under  guardianship 
by  reason  of  habitual  drunkenness.  It  would  constitute  imprisonment , 

It  would  not  merely  be  constructive  imprisonment,  but  actual  Imprison- 
ment, 


31  C,J*,  page  260,  defines  imprisonment  in  various  ways.  One 
of  such  definitions  is:  "*  # *any  restraint  of  the  personal  liberty 
of  another  #■»#*" 

Our  Supreme  Court  has  given  its  definition  of  the  word  "imprison- 
ment," The  Court  in  the  case  of  Hyde  v.  Nelson  et  al,  287  Mo,  3.30, 
defines  imprisonment,  l*c,  135,  as  follows:  "Imprisonment  is  the 
act  of  putting  or  confining  a man  in  prison}  the  restraint  of  a man's 
personal  liberty:  # * *"• 

In  the  event  that  a probate  court  under  the  terms  of  said  sec- 
tion 509  should  commit  to  a state  insane  asylum  a person,  under 
guardianship  in  such  court  by  reason  of  habitual  drunkenness,  and  the 
terms  of  said  section  were  before  a court  having  jurisdiction  to  be 
construed,  said  section  would  be  strictly  construed,  we  believe,  in 
favor  of  the  citizen  so  committed,  and  against  the  statute  and  the 
erroneous  assumption  of  such  Jurisdiction  by  the  probate  court, 
so  that  any  citizen  so  committed  would,  upon  his  petition  therefor, 
be  released  by  the  proper  writ* 

Conclusion  . 

It  Is,  therefore,  the  opinion  of  this  department,  considering  the 
above  cited  statutes  and  authorities,  that  probate  courts  in  this 
state  do  not  possess  the  power  or  authority,  under  the  terms  of  Sec- 
tion 509,  Article  XIX,  Chapter  1,  R*  3,  Mo,  1939,  or  under  any  other 
statute  in  this  state,  to  commit  a person  so  addicted  to  drunkenness 
as  to  be  incapable  of  managing  his  affairs,  and  under  guardianship  in 
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such  probate  court,  to  a state  hospital,  or  to  any  other  institution  so 
as  to  deprive  such  citizen  of  his  personal  liberty* 


Respectfully  submitted. 


/ 

Q^ORGL  V.  . CROSLaY 

Assistant  Attorney  General 


AifrKOV^D* 


Attorney  General 


GviCimw 


TAXATION:  Retail  sales  made  by  or  to  an  educational  institution 

SALES  TAX:  supported  by  a religious  organization  are  exempt  from 
provisions  of  the  Sales  Tax  Act. 

January  21,  19^8 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  on  the 
following  statement  of  facts: 

"William  Jewell  College  of  Liberty, 

Missouri  has  requested  that  I procure  an 
official  opinion  from  your  office  as  to 
whether  or  not  the  college  is  required  to 
charge  the  2%  sales  tax  for  the  state  on 
tickets  sold  to  athletic  events  at  the 
college.  Of  course  you  understand  that 
William  Jewell  College  is  a purely  chari- 
table institution,  is  not  run  for  profit, 
and  no  profits  whatever  are  derived  at 
any  time." 

Your  question  refers  particularly  to  sales  of  athletic 
tickets  by  William  Jewell  College.  Under  the  provisions  of 
the  Sales  Tax  Act,  Laws  of  Missouri,  19*15  > page  1865,  and 
especially  subdivision  (b)  of  Section  11*108  thereof,  each 
retailer  is  required  to  collect  "a  tax  equivalent  to  two 
( 2 %)  per  cent  of  the  amount  paid,  for  admission  and  seating 
accommodations,  or  fees  paid  to,  or  in  any  place  of  amuse- 
ment, entertainment  or  recreation,  games  and  athletic  events." 
Under  the  provision  of  this  section,  the  college  would  be 
required  to  collect  the  sales  tax  on  admissions  to  athletic 
events,  unless  it  comes  within  the  exemption  under  Section 
11*153  of  the  act,  which  provides  as  follows: 

"In  addition  to  the  exemptions  under  Sec- 
tion *1,  there  shall  also  be  exempted  from 
the  provisions  of  this  article  all  sales 
made  by  or  to  religious,  charitable,  elee- 
mosynary institutions,  penal  institutions 
and  industries  operated  by  the  department 
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of  penal  institutions  or  educational  in- 
stitutions supported  by  public  funds  or 
by  religious  organizations,  in  the  conduct 
of  the  regular  religious,  charitable, 
eleemosynary,  penal  or  educational  func- 
tions and  activities,  and  all  sales  made 
by  or  to  a state  relief  agency  in  the 
exercise  of  relief  functions  and  activities." 

If  William  Jewell  College  is  an  educational  institution 
and  is  supported  by  a religious  organization,  then  we  think 
it  would  come  within  the  exemption  section.  In  the  case  of 
State  ex  rel.  vs.  Trustees  of  William  Jewell  College,  23^  Mo. 
299,  this  court  had  before  it  the  question  of  the  liability 
of  this  college  for  ad  valorem  taxes.  In  that  case,  an  act 
of  the  General  Assembly  was  before  the  court  which  had  exempted 
the  college  from  the  payment  of  ad  valorem  taxes.  In  discuss- 
ing the  rule  to  be  applied  to  exemption  statutes  which  exempt 
educational  and  charitable  institutions  from  taxation,  the 
court,  at  l.c.  308,  said: 

"It  is  urged  that  exemption  statutes  are 
to  be  strictly  construed.  Generally 
speaking,  such  is  the  rule.  But  we  take 
it  from  the  cases  that  there  has  been  a 
well  recognized  exception  to  the  rule. 

Perhaps  a better  wording  would  be  to  say 
that  the  courts  have  never  been  over 
anxious  to  apply  the  rule  so  as  to  impose 
burdens  upon  religious,  scientific,  literary 
and  educational  institutions.  Strict  con- 
struction has  largely  been  applied  to  cor- 
porations organized  for  profit  and  gain, 
not  to  corporations  performing  a public 
service.  * * *" 

After  laying  down  this  principle,  the  court  referred  to 
the  act  incorporating  William  Jewell  College,  l.c.  312,  and 
said : 


"The  preamble  of  the  Act  of  18^9  reads: 
'Whereas,  the  United  Baptists  in  Missouri 
and  their  friends  are  desirous  of  endowing 
and  building  up  a college  in  the  State, 
and  for  that  purpose  have  under  the  direc- 
tion of  the  General  Association  of  Baptists 
in  Missouri  already  secured  pledges  to  the 
amount  of  about  twenty  thousand  dollars, 
for  the  endowment  of  the  same  in  shares 


Honorable  L.  Madison  Bywaters 


3 


of  forty-eight  dollars,  each  payable  in 
installments  of  six  dollars  per  share 
annually,  now  therefore  to  enable  the 
parties  above  mentioned  to  carry  out 
their  contemplated  purpose,  * * *" 

From  this  preamble  it  will  be  seen  that  the  Legislature 
in  the  18*49  act  recognized  that  William  Jewell  College  was 
supported  by  the  General  Association  of  Baptists  in  Missouri, 
which  is  a religious  organization.  In  this  same  case  it  was 
stipulated  by  parties  to  the  suit  that  William  Jewell  College 
is  an  educational  institution,  l.c.  305.  Therefore,  since 
it  is  supported  by  the  General  Association  of  Baptists  in 
Missouri,  which  is  a religious  organization,  then  we  think 
there  is  no  question  that  it  would  come  within  the  exemption 
provisions  of  said  Section  11*153 » and  therefore  would  not  be 
required  to  charge  the  two  per  cent  sales  tax  on  tickets  sold 
to  atheltic  events  conducted  by  the  college. 

CONCLUSION 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  William  Jewell  College  of  Liberty,  Missouri,  being  an 
educational  institution  supported  by  a religious  organization, 
is  not  required  to  charge  and  collect  the  sales  tax  on  tickets 
sold  to  athletic  events  at  the  college. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 


INTOXICATING  LIQUOR:  (l)  Corporation  or  individual  owner,  as  licensee  of 
several  retail  stores  or  outlets  licensed  to  sell  intoxicants  at  retail,  may 
purchase  intoxicants,  place  the  intoxicants  in  central  warehouse  or  on 
licensed  premise,  and  then  distribute  the  intoxicants  as  needed  to  the  vari- 
ous licensed  stores  or  retail  outlets  belonging  to  this  same  corporation  or 
individual  owner.  (2)  The  transfer  of  intoxicants  from  store  to  store,  and 
between  stores  or  outlets,  all  belonging  to  the  same  corporation  or  indi- 
vidual owner,  as  licensee,  is  not  done  in  violation  of  the  Liquor  Control 
Act  of  Missouri,  particularly  Section  4913*  R.S.  Mo.  1939. 


April  12,  1948 


Mr.  Edmund  Burke,  Supervisor 
Department  of  Liquor  Control 
State  of  Missouri 
Jefferson  City,  Missouri 


I , 


Dear  Sir: 


Your  opinion  request  of  recent  date  reads  as  follows: 

"Please  let  me  have  your  official  opinion 
on  the  following  questions: 

"(l)  Is  it  lawful,  under  the  Liquor  Con- 
trol Law  of  the  State  of  Missouri,  for  a 
person  or  corporation,  possessing  a num- 
ber of  retail  liquor  licenses  from  the 
State  of  Missouri  to  sell  intoxicating 
liquor  at  various  places  in  the  State  of 
Missouri,  to  purchase  large  quantities  of 
liquor,  have  it  delivered  to  a central 
warehouse  or  to  one  of  the  licensee* s 
licensed  premises  and  then  distribute 
this  liquor  as  needed  to  the  various 
licensed  stores  belonging  to  this  same 
owner  to  be  sold  at  retail? 

"(2)  Is  it  lawful,  under  the  Liquor  Con- 
trol Law  of  the  State  of  Missouri,  for  a 
person  or  corporation,  possessing  several 
licenses  to  sell  intoxicating  liquor  at 
retail  from  the  State  of  Missouri  at 
several  different  premises  in  the  State 
of  Missouri,  to  transfer  liquor  delivered 
to  one  of  these  premises  to  another  store 
belonging  to  the  same  owner  to  be  sold  in 
such  other  store?" 

Since  your  request  proposes  two  questions,  we  will  con- 
sider each  question  in  order. 
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as  we  understand  your  first  question,  a corporation  or 
individual  owns  several  stores  or  outlets  for  the  sale  of 
intoxicating  liquors  at  retail,  each  being  properly  desig- 
nated as  a place  for  the  retail  sale  of  intoxicants  pursuant 
to  Sections  4^95,  4#9#»  4901,  li.B.  Mo.  1939.  The  corporation 
or  individual,  as  licensee,  purchases  intoxicants,  from  properly 
licensed  wholesalers,  in  an  amount  or  quantity  sufficient  to 
supply  all  the  retail  stores  or  outlets  belonging  to  the  same 
corporation  or  inuivitiual  owner.  Having  done  so,  the  intoxi- 
cants are  stored  in  a central  warehouse  or  on  a retail  premise 
described  in  a license,  and  then  distributed  to  the  retail 
stores  or  outlets  belonging  to  the  corporation  or  individual 
owner  as  needed.  It  must  be  borne  in  mind  that  all  of  these 
stores  or  outlets  are  owned  by  the  same  corporation  or  in- 
dividual owner.  It  is  trde  that  all  are  designated  as  a place 
of  business  separately,  as  required  by  Section  4^97,  H.S.  Mo. 
1939,  as  a place  for  the  sale  of  intoxicants  at  retail.  The 
requirement  that  each  separate  place  of  business  must  be 
designated  in  the  license  is  intended  to  harmonize  with  the 
intent  of  section  4#3l,  B.B.  Mo.  1939»  which  requires  that  all 
sales  of  intoxicants  take  place  on  the  premises  designated  in 
the  license.  It  was  the  obvious  intention  of  the  Legislature 
to  confine  sales  of  intoxicants  to  certain  definite  areas,  as 
is  seen  by  considering  Section  4#3l,  supra.  If  sales  must  be 
confined  to  premises  designated  in  the  license,  it  is  obvious 
that  a separate  license  designation  would  be  required  for  each 
place  of  sale,  even  though  no  such  statutory  requirement  had 
been  expressed  by  the  Legislature.  However,  the  Legislature 
has  made  such  requirement,  and  for  the  purpose  of  designating 
the  area  where  sales  of  intoxicants  may  be  made,  a separate 
license  designation  is  required,  Sections  4^97,  4#^1,  H.S.  Mo. 
1939*  This  requirement  does  not  in  any  way  affect  the  amount 
or  quantity  of  intoxicants  that  may  be  purchased  from  the 
wholesale  licensee.  And,  further,  each  separate  license  is 
issued  to  the  corporation  or  to  the  Individual  owner.  Now  it 
is  asked  whether  or  not,  unuer  these  circumstances,  the  method 
of  operation  outlined  by  your  request  is  lawful  under  the  Liquor 
Control  Act  of  Missouri. 

A prior  opinion  of  this  office  rendered  November  19,  193£» 
to  the  Hon.  w.  I.  Bowers,  Chief  Clerk,  department  of  Liquor  Con- 
trol, analyzed  an  identical  situation  in  which  "chain"  drug 
companies  dealt  with  intoxicants.  In  that  opinion  the  facts  were 
that  one  of  the  "chain"  drug  company^  retail  outlets  or  stores 
which  held  a license  as  a retail  liquor  dealer,  purchased  in- 
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toxicants  from  licensed  wholesalers  in  large  quantities  and 
then  stored  same  in  a warehouse.  These  intoxicants  were 
then  distributed  to  the  other  retail  outlets  or  stores  from 
the  warehouse  as  needed.  The  arguments  advanced  in  that 
opinion,  condemning  such  a method  of  operation,  a metnod 
identical  to  the  method  of  operation  outlined  in  your  opinion 
request,  were  threefold:  (1)  It  was  argued  that  each  licensed 
place  of  business  was  a separate  and  distinct  place  of  business, 
even  though  "merely  a branch  place  of  business  of  one  corpora- 
tion." This  conclusion  was  arrived  at  by  applying  section 
4^97 » H.B.  Mo.  1939*  (2)  It  was  argued  that,  being  a separate 

ano  distinct  place  of  business,  the  one  retail  licensee  "that 
is  supplying  each  of  the  other  retail  dealers  (within  the 
"chain"  or  corporate  organization)  and  outlets  of  these  cor- 
porations * * * * is  exceeding  its  authority  granted  under  its 
permit."  For  the  reason  that  by  the  definition  of  the  authority 
of  u retail  license  (citing  C.  J.,  Vol.  54,  page  737),  this  supply 
ing  retail  licensee  was  acting  "in  the  nature  of  a wholesaler" 
without  authority.  (3)  Further,  it  was  argued  that  any  of  the 
retail  outlets  or  stores  that  received  the  intoxicants  they 
sold  or  offered  for  sale  "from  one  of  the  other  retail  branches 
of  said  corporation"  violated  the  statute  proscribing  the 
purcuasing  of  intoxicants  by  one  retail  licensee  from  another 
retail  licensee  for  the  purpose  of  resale,  Section  4913,  h.J. 

Mo.  1939* 

The  above  numbered  arguments  are  the  only  legal  arguments 
that  have  been  brought  forward,  we  must  determine  the  correct- 
ness of  said  arguments. 

we  have  been  unable  to  find  any  specific  provision  of  the 
Liquor  Control  Act  of  Missouri  which  deals  directly  with  the 
method  of  operation  as  outlined,  we  deem  it  advisable  to  set 
out  the  statutes,  among  others,  relied  on  in  the  prior  opinion 
and  ref erred  t o above.  Section  4913,  R.S.  Mo.,  1939,  provides 
as  follows: 

"It  shall  oe  unlawful  for  any  person  in 
this  state  holding  a retail  liquor  license 
to  purchase  any  intoxicating  liquor  except 
from,  by  or  through  a duly  licensed  whole- 
sale liquor  dealer  in  this  state.  It  shall 
be  unlawful  for  such  retail  liquor  dealer 
to  sell  or  offer  for  sale  any  intoxicating 
liquor  purchased  in  violation  of  the  pro- 
visions of  this  section.  Any  person  violat- 
ing any  provision  of  this  section  shall  be 
deemed  guilty  of  a misdemeanor." 
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This  Section  presupposes  a sale  between  two  retail  licensees. 
To  argue  that  the  use  of  the  term  "purchase”  precludes  a sale 
is  to  argue  the  absurd.  The  retail  licensee  that  purchases 
or  is  the  buyer  is  a party  to  a sale  regardless  of  whatever 
misnomer  or  error  of  terminology  the  legislature  may  have  used 
in  describing  this  transaction.  <tlso,  under  this  section  it 
is  illegal  for  the  retail  licensee  who  purchased  or  was  sold 
to  by  another  retail  licensee  to  sell  or  offer  for  sale  in- 
toxicants which  had  been  the  subject  matter  or  property  in- 
volved in  the  initial  illegal  sale  provided  against  by  the 
first  portion  of  Beet ion  4913,  supra.  In  either  event,  a sale 
must  occur  in  oruer  for  saiu  statute  to  be  violated.  Section 
4#9$,  Laws  of  Mo.,  1945,  provides  in  part: 

"No  person,  partner snip,  association  of 
persons  or  corporation  shall  * * * * 
sell,  or  offer  for  sale  intoxicating 
liquor  within  this  state  at  wholesale 
or  retail,  * * * * without  procuring  a 
license  from  the  supervisor  of  liquor 
control  authorizing  them  so  to  do.  * * 

* *"  (Unaerscoring  ours.) 

Section  4^95,  H*S.  Mo.,  1939,  provides: 

"It  shall  Be  unlawful  for  any  person, 
firm,  partnership  or  corporation  to 
manufacture,  sell  or  expose  for  3ale 
in  this  state  into. Testing  liquor,  as 
herein  defined,  in  any  quantity,  with- 
out taking  out  a license."  (Underscoring  ours.) 

Section  4900(g),  Laws  of  Mo.,  1945,  provides,  in  part: 

"(g)  Any  person  who  shall  sell  in  this 
state  any  intoxicating  liquor  without 
first  having  procured  a license  from  the 
supervisor  of  liquor  control  authorizing 
him  to  sell  such  intoxicating  liquor  shall 
be  deemed  guilty  of  a felony,  * * * " 

(Unaerscoring  ours.) 

Section  4901,  Laws  of  Mo.,  1945,  provides,  in  part: 

"Intoxicating  liquor  shall  be  sold  at 
retail  in  the  original  package  upon  a 
license  granted  by  the  supervisor  of 
liquor  control,*  * *"  (Underscoring  ours.) 
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we  believe  it  to  be  obvious  that  the  regulations  or 
restraints  found  in  the  Liquor  Control  Act  of  Missouri  proscribe 
ana  control  the  sale  of  intoxicants.  Therefore,  in  order  for 
the  Liquor  Control  / ct  to  apply  to  the  method  of  operation  out- 
lined we  must  finu  that  a sale  has  been  made.  The  above  quoted 
statutes  use  the  terms  '’sell, " "offer  for  sale,"  or  "expose  for 
sale,"  That,  we  believe,  is  the  statutory  standard  contained 
in  the  Liquor  Control  Act  which  determines  whether  or  not  an 
activity  is  legal  or  illegal,  that  is,  whether  or  not  there  has 
been  a sale  in  violation  of  tne  Liquor  Control  Act,  is  tne  test. 

Let  us  examine  the  elementary  law  to  determine  what  a sale  is. 
in  law.  In  the  case  of  Btate  v.  Cruraet , 3 S.W.  (2d)  229,  3l9  Mo. 

24 i the  Supreme  Court  of  Missouri  declared  the  Laws  of  1923 » page 
242,  denouncing  the  selling  of  intoxicating  liquors, covers  trans- 
actions taking  the  form  of  legal  sales.  At  l.c.  230,  the  court 
held: 


"The  general  rule  is  that  a sale  of  chattels, 
when  not  otherwise  expressly  provided  or 
understood,  is  a sale  for  cash;  that  payment 
and  delivery  are  concurrent.  Until  payment 
is  made,  the  buyer  has  no  right  of  possession, 
and  the  title  does  not  pass  until  the  chattel 
is  delivered,  (Citing  cases.)" 

Furtner  definitions  of  a sale  may  be  found  in  aords  and  Phrases, 

Vol.  33,  SALE,  "Intoxicating  liquor,"  pages  107-103,  as  follow's: 

"The  essentials  of  a ’sale’  are:  First,  a 
mutual  agreement;  second,  competent  parties; 
third,  a money  consideration;  fourth,  a 
transfer  of  the  absolute  or  general  property 
in  the  subject  of  the  sale  from  the  seller 
to  the  buyer.  In  charging  an  illegal  sale 
of  intoxicating  liquors,  an  allegation  of 
the  price  or  consideration  is  indispensable. 

City  of  Cannelton  v.  Collins,  33  N.E.  66, 

67,  172  Ind.  193,  19  Ann.  Cas.  692." 

Again,  in  American  Jurisprudence,  Vol.  30,  "Intoxicating  Liquors," 

page  396,  Bection  263,  it  reads  in  part: 

"*  * ^ as  generally  used  in  statutes  or 
otherwise,  with  reference  to  the  liquor 
traffic,  the  word  ’sale’  means  the  trans- 
fer of  title  to  intoxicating  liquor  by 
valid  agreement  from  one  party  to  another 
for  some  consideration.  * * *" 
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what  constitutes  a sale  of  intoxicants  may  also  be  found  in 
Corpus  Juris,  Vol.  33 » Intoxicating  Liquors,  page  591 , Section 
210.  The  general  and  essential  elements  of  a sale  of  personal 
property  generally,  are  found  in  the  following  Missouri  cases: 

"A  sale  is  a contract  for  the  transfer  of  property  from  one 
person  to  another  for  a valuable  consideration;  three  tilings 
being  essential  thereto— the  thing  sold,  the  price  and  the 
consent  of  the  parties,  Barrie  v.  United  Sya.  Co.  of  Bt.  Louis, 
119  B.J.  1020,  133  Mo.  App.  557;  The  elements  of  a ’sale1  at 
common  law  are  mutual  agreement,  competent  parties,  money  con- 
sideration, ana  transfer  of  absolute  or  general  property  in  the 
subject-matter,  wheless  v.  Meyer  &.  Schmid  Grocery  Co.,  120  S.«. 
70B,  I49  Mo.  App.  572;  A 'sale*  is  a contract  by  which  property 
is  transferred  from  the  seller  to  the  buyer  for  a fixed  price 
in  money  paid  or  agreed  to  be  paid  by  the  buyer.  Randolph  v. 
Martin,  $0  S«W«  (2u)  1^9;  also,  Link  v.  Kallaos,  56  F.  Cupp. 

304 •"  So  it  is  seen  that,  in  oraer  for  a sale  to  take  place, 
certain  essential  requirements  of  law  must  be  met  both  as  to 
the  sale  of  intoxicants  as  a special  subject  matter  of  a sale, 
as  well  as  the  sale  of  chattels  generally.  By  listing  the 
elements  of  a sale,  we  can  define  what  is  meant  by  the  Liquor 
Control  Act  of  Mi.  souri  where  the  terms  "sell,"  "sale,"  "offer 
for  sale"  or  "expose  for  sale"  are  used.  From  the  above  quoted 
authorities,  we  find  the  following  essential  elements  necessary 
in  order  to  classify  a transaction  as  a sale:  (1)  a mutual 
agreement;  (2)  competent  parties;  (3)  money  consideration;  (4) 
a transfer  of  property  (possession);  (5)  a transfer  of  title. 

It  might  be  well  to  point  out  that  the  terms  we  seek  to 
define  are  nowhere  defined  in  the  Liquor  Control  Act  of  Missouri. 

Let  us  place  the  modus  operandi  of  the  corporations  or 
individual  owners  operating  retail  stores  or  outlets,  licensed 
to  sell  intoxicants  at  retail,  in  juxtaposition  with  the  elemonts 
of  a sale,  and  determine  whether  or  not  the  method  of  operation 
constitutes  a sale. 

The  first  eiement  of  a tale  is  that  there  must  be  a mutual 
agreement.  The  first  element,  as  stated,  means  that  one  person 
must  agree  to  sell  ana  another  person  must  agree  to  buy.  Borne 
sort  of  agreement,  legally  recognisable,  between  the  parties  to 
the  sale  must  be  reached.  As  pointed  out  above,  a corporation 
which  owns  several  retail  outlets  or  stores  obtains  a license 
for  ea.ch  retail  outlet,  designating  such  premise  as  a place 
licenseu  for  the  sale  of  intoxicants.  In  view  of  the  fact  that 
the  corporation  is  actually  the  licensee  of  each  separate  place 
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of  business,  we  are  unable  to  perceive  with  whom  the  corporation 
would  mutually  agree  or  contract  for  the  sale  of  intoxicants. 

The  intoxicants  purchasea  by  the  corporation^  retail  licenses 
has  been  stored  in  a warehouse  for  future  distribution.  The 
corporation  owns  the  intoxicants  in  the  warehouse,  the  corpora- 
tion owns  the  various  stores  or  outlets,  Gan  the  corporation 
agree  or  contract  with  itself  to  sell  itself  property  which  it 
already  owns?  nne  believe  it  to  be  an  absurdity  to  argue  or 
aet ermine  that  the  corporation,  as  the  licensee  of  each  place 
of  business,  must  enter  into  a mutual  agreement  with  itself 
in  order  to  transact  a sale  of  intoxicants,  all  owned  by  the 
same  corporation. 

Secondly,  it  is  necessary  that  there  be  competent  parties 
to  a sale.  Could  Mr.  "JL,M  as  the  sole  owner  of  several  retail 
outlets,  licensed  to  sell  intoxicants  at  retail,  deal  with 
himself  to  sell  himself,  as  a separate  entity,  property  which 
he  already  owns?  Is  uie  same  act  necessary  to  a corporate 
enterprise?  where  is  the  other  competent  person  in  the  trans- 
action? hither,  where  an  individual  owns  several  retail  out- 
lets, or  where  a corporation , as  the  licensee,  owns  and  operates 
several  retail  outlets  for  the  sale  of  intoxicants,  there  simply 
is  but  one  legal  party  to  the  transaction,  whether  it  be  a 
corporation  or  individual  owner. 

Thirdly,  there  must  be  a money  consideration  in  order  for 
there  to  be  a sale.  The  corporation,  as  licensee  for  five  re- 
tail outlets  for  the  sale  of  intoxicants,  purchases  intoxicants 
on  its  licenses.  These  intoxicants  are  then  stored  in  a central 
warehouse.  There  can  be  no  question  but  that  the  corporation  at 
the  end  of  this  transaction  owns  title  to  the  intoxicants  and 
has  at  least  constructive  possession,  how,  the  corporation, 
which  also  owns  other  stores,  distributes  from  a central  ware- 
house the  intoxicants  b&ught  on  its  licenses  to  the  other  stores 
also  owned  by  the  corporation,  where  is  the  consiueratlon  the 
stores  would  pay  the  corporation?  Must  the  corporation  pay 
itself  a consideration  for  intoxicants  legally  purchased  on  its 
licenses  and  subsequently  transferred  to  other  stores  all  owned 
by  the  said  corporation?  Me  think  not. 

Fourtn,  there  must  be  a transfer  of  property  from  the  seller 
to  the  buyer,  either  actual  or  constructive  possession  must  occur, 
in  order  to  constitute  a sale,  does  the  corporation  transfer 
property,  which  it  admittedly  already  owns,  by  merely  distributing 
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the  property  to  stores  it  also  owns?  The  corporation  owns  the 
chattels  in  store  #1  as  much  as  it  owns  the  chattels  in  store 
#3>  he  tney  intoxicants  or  other  items.  Is  the  corporation's 
ownership  changed  by  moving  the  chattel  from  store  ^1  to  store 
#3?  If  the  corporation  again  moved  the  chattel  from  store  ,/3 
back  to  store  #1,  would  its  title  be  restored?  We  do  not  be- 
lieve that  there  was  ever  any  transfer  of  title  simply  because 
the  chattel  was  moved.  The  mere  movement  of  chattels  from 
store  to  store  does  not  fulfill  the  requirement  of  a sale  that 
the  property  should  be  transferred. 

Lastly,  there  must  be  a transfer  of  title  to  the  property 
in  order  for  there  to  be  a sale.  The  corporation,  as  licensee 
for  five  retail  outlets  for  the  sale  of  intoxicants,  purchases 
by  its  licenses  intoxicants.  Meed  we  argue  where  title  is, 
obviously  in  the  corporation.  It  is  our  view  that  tne  corporation 
has  title,  dominion  and  possession  of  the  intoxicants,  whether  the 
physical  presence  of  the  intoxicants  be  in  any  of  the  stores  it 
owns.  It  is  impossible  for  the  corporation  to  transfer  to  itself 
title  which  it  already  possesses.  At  the  time  of  the  sale  of  the 
intoxicant  to  the  consumer,  who  transfers  the  title?  The  clerk 
in  tne  store?  The  managing  officer,  or  the  corporation?  From 
where  does  the  title  to  the  intoxicant  emanate?  Obviously,  the 
consumer  receives  his  title  to  the  intoxicant  from  the  corpora- 
tion who  owns  all  the  intoxicants  in  all  the  stores  and,  in 
addition,  owns  the  stores  or  outlets  themselves. 

>«e,  therefore,  believe  that  the  modus  operand!,  as  engaged 
in  by  a corporation  or  individual  owner,  owning  several  outlets 
or  stores  for  the  retail  sale  of  intoxicants,  does  not  constitute 
a sale  within  the  meaning  of  the  Liquor  Control  Act  of  Missouri. 

At  most,  it  amounts  to  merely  a method  of  operation  peculiar  to 
a corporate  organization  or  by  an  individual  owner  of  several 
outlets,  and  is  quite  in  keeping  with  the  system  of  free  enter- 
prise. 


In  short,  the  licenses  of  the  corporation  or  individual 
Ov  ner  used  to  purchase  large  quantities  of  intoxicants,  which, 
after  storage  in  a central  warehouse  or  on  a licensed  premise, 
are  distributed  to  other  retail  outlets  by  the  corporation's 
order,  that  act  is  not  being  done  in  the  "nature  of  a whole- 
saler" for  the  reason  that  none  of  tne  essential  elements  of  a 
sale  within  tne  meaning  of  the  Liquor  Control  Act  are  present  in  . 
the  transfer  or  transaction  outlined  in  your  opinion  request. 
Lacking  the  elements  of  a sale,  the  modus  operand!  is  a method  of 
operation  and  is  not  carried  on  in  contravention  of  law  by  the 
corporate  licensee  which  placed  the  purcnase  order  for  the  intoxi- 
cants. 
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In  1947*  the  Supreme  Court,  Appellate  Division,  of  New 
York,  in  the  case  of  Application  of  Restaurants  &.  Patisseries 
Longchamps,  Inc.,  et  al.,  67  N.Y.  Sup.  (2u)  362,  considered  a 
question  of  fact  which  appears  to  be  in  point.  In  that  case, 
Longchamps,  Inc.,  a corporation,  operated  five  restaurants. 

There  were  also  four  other  corporations,  each  operating  a 
single  restaurant.  Purchasing  for  all  nine  restaurants,  all 
licensed  to  sell  intoxicants  at  retail,  was  uone  by  a common 
commissary  conducted  by  the  Longchamps  corporation.  Deliveries 
were  made  to  the  separate  restaurants  from  the  common  warehouse. 
The  charge  in  that  case  was  made  against  Longchamps,  a corpora- 
tion owning  five  retail  outlets  licensed  to  sell  intoxicants, 
that  by  so  operating  Longchaiups  was  selling  liquor  at  wholesale, 
and  the  four  other  corporations  were  purchasing  from  Longchamps 
at  wholesale.  The  Liquor  Authority  of  New  York  found  Longchamps, 
Inc.,  guilty  and  revoked  the  licenses  of  the  nine  restaurants. 
However,  this  determination  was  annulled  by  the  New  York  court. 
The  court,  in  their  opinion,  at  l.c.  3o4,  made  the  following 
statement: 

"li  & P L is  not  conducting  a wholesale 
business.  The  alleged  wholesaling  was 
only  a method  of  operating  a commissary 
for  a chain  of  restaurants  of  identical 
interest  and  in  substance  and  effect 
R &-  P L was  purchasing  agent  for  all  the 
restaurants  rather  than  a seller  in  any 
ordinary  sense." 

This  case,  we  believe,  is  authority  approving  the  business  con- 
duct referred  to  in  your  request  above,  and  supports  the  reason- 
ing outlined  above. 

In  answer  to  your  first  question,  we  believe  that  it  is 
lawful  for  a corporation  or  individual,  as  licensee,  owning 
several  retail  outlets  for  the  sale  of  intoxicants,  to  purchase 
intoxicants  on  the  licenses  so  held  and  store  same  in  a central 
warehouse  or  on  a licensed  premise  and  tden  distribute  the  in- 
toxicants as  needed  to  the  various  licensed  retail  outlets  be- 
longing to  the  corporation  or  individual  owner. 

dection  4947,  K.d.  Mo.  1939,  and  Regulation  12(d),  page 
119,  Rules  and  Regulations  of  the  dupervisor  of  Liquor  Control, 
1940,  must  be  complied  with  if  a central  warehouse  is  used  for 
storage.. 
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II. 

Your  second  question  presents  the  legality  of  the  transfer 
of  intoxicants  transferred  by  one  of  several  corporately  owned 
retail  outlets  licensed  to  sell  intoxicants  directly  to  another 
of  said  retail  outlets  rather  than  from  a central  warenouse. 

In  other  words,  a corporation  owns  five  retail  outlets,  all 
properly  licensed  for  sale  of  intoxicants  at  retail.  Store 
transfers  legally  purchased  intoxicants  to  store  ,/2,  both 
stores  belonging  to  the  same  corporation  or  individual  owner. 

Is  this  transfer  in  violation  of  the  Liquor  Control  Act  of 
kissoori?  The  prior  opinion  of  this  office,  rendered  November 
19i  1933 , supra,  held  that  such  transfer  of  intoxicants  was 
in  violation  of  Section  4913 » supra.  Unuer  the  reasoning  and 
authority  presentee  in  question  I,  supra,  we  believe  that 
such  a transfer  does  not  amount  to  a sale  within  the  meaning 
of  the  Liquor  Control  Act.  At  best,  the  action  is  a mere 
transfer  of  the  physical  property  already  owned,  possessed 
and  belonging  to  the  same  corporation  or  individual  owner,  as 
licensee  of  several  retail  outlets,  from  one  location  to  another 
location.  • There  being  no  sale  made  by  the  store  or  retail  out- 
let transferring  the  intoxicants  to  the  receiving  store  or 
retail  outlet,  Section  4913 » supra,  has  not  been  violated,  Such 
a method  of  operation  does  not  violate  any  other  provision  of 
the  Liquor  Control  Act. 


CONCLUSION 

(1)  A corporation  or  individual  ovmer,  as  licensee  of 
several  retail  stores  or  outlets  licensed  to  sell  intoxicants 
at  retail,  may  purchase  intoxicants,  place  the  intoxicants  in 
a central  warehouse  or  on  a licensed  premise,  ana  then  dis- 
tribute the  intoxicants  as  needed  to  the  various  licensea  stores 
or  retail  outlets  belonging  to  this  same  corporation  or  individ- 
ual owner.  This  method  of  operation  fails  to  meet  the  essential 
elements  of  a sale,  and,  at  most,  the  purchasing  store  or  retail 
outlet  is  acting  as  a purchasing  agent  or  commissary  agent  and 
not  as  a wholesaler. 

(2)  The  transfer  of  intoxicants  from  store  to  store,  and 
between  stores  or  outlets,  all  belonging  to  the  same  corporation 
or  individual  owner,  as  licensee,  is  not  done  in  violation  of 
the  Liquor  Control  act  of  Missouri,  particularly  Section  4913 » 
supra.  The  transferring  store’s  action  does  not  constitute  a 
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sale  , and  the  receiving  store  is  merely  accepting  pnysical 
possession  of  property  already  owned  by  the  corporation  or 
individual  owner  of  the  stores  or  outlets  so  operating. 

(3)  Opinion  No.  10,  rendered  November  19,  193&,  to 
Honorable  »«.  I.  bowers,  is  no  longer  to  be  considered  as  the 
opinion  of  tne  office  of  the  Attorney  General  of  Missouri. 


Kespectfully  submitted, 


•ilLLlAM  C.  BLalH 
Assistant  Attorney  General 


aPPHQv'ED: 


o’,  ii.  T«YL0ti 
Attorney  General 


CONSERVATION  COMMISSION  FISH  & 
GAME  LAWS: 

CRIMINAL  PROCEDURE: 


April  30,  19^8 


Persons  taking  and  possessing 
fish  from  private  lakes  are  sub- 
ject to  prosecution  unless  they 
have  obtained  a Co.  or  State  fish- 
ing permit,  or  the  owner  of  said 
lake  has  obtained  a game  breeders 
permit  and  furnished  such  persons 
with  a written  statement  as  pro- 
vided in  Secs.  55  & 56,  Wildlife 
& Forestry  Code  of  Missouri . 


FILED  NO.  13 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 


Dear  Mr.  Bywaters: 

This  will  acknowledge  your  recent  request 
for  an  official  opinion  which,  for  the  sake  of 
brevity,  we  are  restating: 

You  inquire  if  persons  owning  a private 
lake  and  all  lands  completely  surround- 
ing said  lake,  may  allow  both  residents 
and  non-residents  of  this  State  to  fish 
therein  without  a county  or  state  fish- 
ing permit,  upon  the  payment  of  a stipu- 
lated fee  to  the  owners  of  said  lake. 

Section  8883,  R.S.  Mo.  1939*  placed  the  owner- 
ship of  and  title  to  birds,  fish  and  game  not  held  by 
private  ownership,  legally  acquired,  in  the  State  of 
Missouri. 


Under  Section  8908,  R.S.  Mo.  1939*  it  required 
anyone  desiring  to  hunt  and  fish  in  this  State  to  first 
obtain  a license  permitting  same,  and  concluded  with  the 
following  proviso: 

"*  * ^Provided,  no  license  shall 
be  required  to  fish  in  privately 
owned  lakes  or  ponds  where  a fee 
is  charged  for  the  privilege  of 
fishing. " 

The  63rd  General  Assembly  of  the  State  of  Missouri, 
specifically  repealed  Sections  8864  to  8882,  both  inclusive. 
Sections  8883  to  8971*  both  inclusive.  Article  3,  all  in 
Chapter  47,  R.S.  Mo.  1939*  and  enacted  in  lieu  thereof, 
twenty-seven  new  sections  (See:  pages  664-671,  inclusive. 
Lav/s  of  Missouri,  1945). 
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Section  4,  page  665,  Laws  of  Missouri,  1945,  goes 
even  farther  than  did  Section  8883,  R.S.  Mo.  1939,  now  re- 
pealed, by  not  even  excepting  from  ownership  and  title  to 
wildlife  in  the  State  that  which  was  held  by  private  owner- 
ship, and  now  reads: 

"The  ownership  of  and  title  to  all  wild- 
life of  and  within  the  state,  whether 
resident,  migratory  or  imported,  dead 
or  alive,  are  hereby  declared  to  be  in 
the  state  of  Missouri.  Any  person  who 
falls  to  comply  with  or  who  violates 
this  Act  or  any  such  rules  and  regula- 
tions shall  not  acquire  or  enforce  any 
title,  ownership  or  possessory  right 
in  any  such  wildlife;  and  any  person 
who  pursues,  takes,  kills,  possesses 
or  disposes  of  any  such  wildlife  or 
attempts  to  do  so,  shall  be  deemed  to 
consent  that  the  title  of  said  wild- 
life shall  be  and  remain  in  the  state 
of  Missouri,  for  the  purpose  of  con- 
trol, management,  restoration,  con- 
servation and  regulation  thereof." 

The  following  decisions  hold  that  such  ownership  to  be 
in  the  State  of  Missouri.  In  State  vs.  Heger,  194  Mo. 

707,  l.c.  711,  the  Court  in  holding  the  ownership  of 
wildlife  to  be  in  the  State  of  Missouri,  said: 

"The  Authorities  are  uniform  in  holding 
that  the  absolute  ownership  of  wild  game 
is  vested  in  the  people  of  the  State, 
and  that  such  is  not  the  subject  of  pri- 
vate ownership.  As  no  person  has  in 
such  game  any  property  rights  to  be  af- 
fected, it  follows  that  the  Legislature, 
as  the  representative  of  the  people  of 
the  State,  and  clothed  by  them  with 
authority  to  make  laws,  may  grant  to 
individuals  the  right  to  hunt  and  kill 
game  at  such  times,  and  upon  such  terms, 
and  under  such  restrictions  as  it  may 
see  proper,  or  prohibit  it  altogether, 
as  the  Legislature  may  deem  best. 

(Haggerty  v.  Ice  Mfg.  & Storage  Co., 

143  Mo.  238;  Geer  v.  State  of  Connecti- 
cut, l6l  U.S.  519J  American  Express  Co. 
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v.  People,  133  111.  649;  Ex  parte  Maier, 
103  Cal.  476;  State  v.  Rodman,  58  Minn. 
393;  Magner  v.  People,  97  111.  320; 
Phelps  v.  Racey,  60  N.Y.  10,)" 


Also,  in  State  vs.  Willers,  130  S.W.  (2d)  256, 
l.c.  257 , the  Court  of  Appeals  in  so  holding,  said: 

"Of  course,  the  statute  protects  only 
wild  birds.  The  absolute  ownership 
of  wild  birds  is  in  the  State.  They 
are  not  subject  to  private  ownership. 

The  Legislature  may  pass  such  laws 
granting  to  individuals  the  right  to 
kill  such  birds  at  such  times,  or  pro- 
hibit the  killing  of  them  altogether, 
as  the  Legislature  may  deem  best. 

State  v.  Heger,  194  Mo.  707,  93  S.W 
252 . " 

Wildlife  is  also  defined  in  Section  3,  page  665,  Laws 
of  Missouri,  1945,  as  follows: 

"As  used  in  this  Act,  unless  the  con- 
text otherwise  requires: 

******************* 

"(b)  The  word  'wildlife*  shall  mean 
and  include  all  wild  birds,  mammals, 
fish  and  other  aquatic  and  amphibious 
forms,  and  all  other  wild  animals,  re- 
gardless of  classification,  whether 
resident,  migratory  or  imported,  pro- 
tected or  unprotected,  dead  or  alive; 
and  shall  extend  to  and  Include  any 
and  every  part  of  any  individual  species 
of  wildlife." 

Section  17,  page  669,  Laws  of  Missouri,  1945,  makes 
it  a misdemeanor  for  any  person  to  have  in  his  possession 
or  under  his  control  any  wildlife,  except  as  permitted  by 
this  Act  in  the  rules  and  regulations  of  the  Conservation 
Commission,  and  said  Section  reads: 
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"Any  person  who  shall  have  In  his  pos- 
session or  under  his  control  any  wild- 
life, except  in  the  manner,  to  the  ex- 
tent and  at  the  time  or  times  permitted 
by  the  provisions  of  this  Act  and  the 
rules  and  regulations  of  the  Commission, 
shall  be  deemed  guilty  of  a misdemeanor; 
and  any  agent  of  the  Commission,  and  any 
sheriff  or  marshal  or  deputy  thereof  is 
hereby  permitted  and  authorized  to  take 
and  confiscate  any  such  wildlife  from 
any  person  so  possessing  or  controlling 
the  same . " 

Section  26  of  the  same  Act,  page  671,  Laws  of 
Missouri,  1945,  provides  that  no  wildlife  shall  be  pur- 
sued, taken,  killed,  possessed  or  disposed  of  except  as 
permitted  by  such  rules  and  regulations,  and  reads: 

"No  wildlife  shall  be  pursued,  taken, 
killed,  possessed  or  disposed  of  ex- 
cept in  the  manner,  to  the  extent  and 
at  the  time  or  times  permitted  by  such 
rules  and  regulations;  and any  pursuit, 
taking,  killing,  possession  or  disposi- 
tion thereof,  except  as  permitted  by  such 
rules  and  regulations,  are  hereby  pro- 
hibited. Any  person  violating  this  sec- 
tion shall  be  guilty  of  a misdemeanor." 

Section  27  of  the  same  Act  further  provides  that 
when  there  is  no  punishment  provided  for  violation  of  the 
rules  and  regulations  and  this  Act,  any  person  found  guilty 
of  violating  said  rules  and  regulations  or  the  Act  shall 
be  guilty  of  a misdemeanor,  and  reads: 

"Any  person  violating  any  of  the  pro- 
visions of  this  Act  wherein  other  specific 
punishment  is  not  provided,  any  person 
violating  any  of  such  rules  and  regula- 
tions relating  to  wildlife,  shall  be 
guilty  of  a misdemeanor  and  upon  con- 
viction shall  be  punished  by  imprison- 
ment in  the  county  jail  not  exceeding 
three  months  or  by  a fine  not  exceeding 
five  hundred  dollars,  or  by  both  such 
fine  and  imprisonment." 
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Section  3 of  the  Wildlife-Forestry  Code  of 
Missouri,  1947*  also  provides  that  no  bird,  fish,  ani- 
mal or  other  form  of  wildlife  shall  be  taken  or  possessed 
at  any  time  except  as  permitted  by  these  regulations  and 
laws  consistent  with  the  Conservation  amendment  of  the 
State  of  Missouri,  and  reads: 

"No  bird,  fish,  animal  or  other  form  of 
wildlife  including  their  nests,  eggs, 
homes  and  dens,  in  the  State  of  Missouri, 
shall  be  molested,  pursued,  taken,  enticed, 
poisoned,  killed,  transported,  stored, 
served,  bought,  sold,  given  away,  accepted, 
or  possessed,  in  any  manner,  number,  part, 
parcel  or  quantity,  at  any  time,  except  as 
specifically  permitted  by  these  regulations, 
sind  any  laws  consistent  with  Article  IV, 
Sections  40-46  of  the  Constitution  of  the 
State  of  Missouri." 

Section  8 of  said  Wildlife-Forestry  Code  provides 
that  wildlife  may  be  taken  or  possessed  only  when  a person 
has  in  his  possession  a prescribed  permit,  or  when  specifi- 
cally allowed  by  said  regulations  to  do  so  without  a permit. 
Said  Section  reads: 

"Wildlife  may  be  pursued,  taken,  trans- 
ported, shipped,  bought,  sold,  given  away, 
stored,  served,  used  or  possessed  only  by 
a person  who  at  the  same  time  has  in  pos- 
session the  prescribed  permit  to  do  so  or 
who  is  specifically  allowed  by  these  regu- 
lations to  do  30  without  permit." 

Furthermore,  Section  9,  exempts  a farmer  fishing 
on  his  own  farm  when  done  as  permitted  by  said  regulations. 

Section  19  and  sub- section  (a)  of  said  rules  and 
regulations  require  permits  of  residents  of  this  State  be- 
fore taking  and  possessing  fish,  however,  excepting  there- 
from, a resident  who  is  under  seventeen  years  of  age.  Said 
Sections  read  as  follows: 

"Subject  to  the  provisions  of  these 
regulations,  permits  may  be  obtained 
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by  residents  of  this  state  as  evidences 
of  granted  and  revocable  privileges  to 
pursue,  take,  transport,  ship,  buy,  sell, 
store,  serve,  use  or  possess  certain  wild- 
life, throughout  the  state,  except  as  other- 
wise specifically  provided  (see  Sec.  19-D), 
upon  the  payment  of  the  fees  hereinafter 
stipulated. 

"(A)  Resident  State  Pishing  Permit  $1.50. — 

To  pursue,  take,  possess  and  transport  fish, 
minnows,  crayfish,  frogs  and  other  amphibious 
species  upon  payment  of  a resident  fishing 
permit  fee  of  one  dollar  and  fifty  cents 
($1.50);  provided,  that  a resident  who  is 
under  seventeen  (17 ) years  of  age  may  exer- 
cise these  privileges  without  such  permit; 
and  provided  also  that  convalescing  veterans 
who  are  bona  fide  patients  at  a veterans ' 
hospital  located  in  the  State  of  Missouri 
may  exercise  these  privileges  without  per- 
mit when  they  are  accompanied  by  and  are 
under  the  supervision  of  an  employee  of 
the  Veterans 1 Administration,  and  have  in 
their  possession  a special  permit  provided 
for  such  purposes." 

There  is  also  a provision  for  a non-resident  se- 
curing a permit  to  fish  in  this  State. 

Therefore,  in  view  of  the  foregoing  rules  and 
regulations,  and  statutory  provisions,  permits  are  required 
of  persons  to  take  and  possess  fish  in  this  State  except 
those  specifically  exempted  therefrom  in  the  foregoing 
statutes  and  rules  and  regulations. 

There  is  one  way,  and  only  one  way,  that  the 
owner  of  a private  lake  in  this  State  may  permit  persons  to 
fish  therein  without  a permit,  and  that  is  for  said  owner 
to  take  out  a game  breeder's  permit.  It  follows  that  he 
will  have  to  meet  all  the  requirements  for  obtaining  such 
a permit.  These  requirements  will  be  found  under  Section 
20,  sub-section  (b),  and  Sections  55  and  56  of  the  Wildlife- 
Forestry  Code  of  the  State  of  Missouri,  which  read  as  fol- 
lows: 
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"Sec.  20.  Subject  to  the  provisions  of 
these  regulations,  the  following  special 
permits  may  be  obtained  from  the  Commis- 
sion upon  the  payment  of  stipulated  fees 
as  follows: 

**************************************** 

"(B)  Game  Breeder's  Permit  $10.00--To 
maintain  and  operate  a game  farm,  fish 
farm,  minnow  farm,  frog  farm,  wildlife 
exhibit  or  a commercial  lake  and  to 
exercise  the  privileges  of  a game  breeder 
as  herein  permitted;  upon  the  payment  of 
a game  breeder's  permit  fee  of  ten  dollars 
($10.00),  provided,  that  a commercial 
lake  may  be  maintained  and  operated  with- 
out such  permit  if  fish  are  taken  only 
within  the  seasons,  limits,  methods  and 
conditions  herein  prescribed  for  the 
waters  of  this  state.  The  Commission 
may  waive  such  permit  fee  if  the  wild- 
life is  held  for  scientific,  education- 
al or  propagation  purposes  under  the 
direction  of  the  Commission  or  is  held 
in  a public  zoo  operated  by  a public 
agency. " 

"Sec.  55.  Game  held  in  captivity,  permit 
required.  Game  and  fur-bearing  animals, 
as  herein  defined,  may  be  propagated  and 
held  in  captivity  by  the  holder  of  a game 
breeder's  permit,  subject  to  the  privileges 
and  restrictions  herein  set  forth.  Such 
permit  may  be  granted  at  the  sole  discretion 
of  the  Commission  after  satisfactory  proof 
by  the  applicant  that  all  such  game  was  se- 
cured from  a source  other  than  the  wild 
stock  in  this  state,  and  that  the  applicant 
is  equipped  to  confine  such  game  for  public 
safety,  sued  to  prevent  wild  game  from  becom- 
ing part  of  the  enterprise;  provided,  how- 
ever, that  such  proof  may  be  waived  by  the 
Commission,  at  its  option,  in  the  renewal 
of  any  such  permits;  and  provided,  that  all 
such  game  and  the  increase  thereof,  shall, 
within  sixty  (60)  days,  or  sooner  if  removed 
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from  the  premises,  be  marked  or  banded 
for  permanent  identification;  except 
that  live  deer  and  wild  turkeys  shall 
be  so  marked  before  shipment.  Such  iden- 
tification marks,  assigned  by  the  Commis- 
sion, shall  be  placed  in  the  skin  of  the 
wing  of  birds,  and  in  the  skin  of  the 
ear  or  flank  of  animals  and  furbearers. 

The  operation  of  any  such  enterprise,  which 
may  serve  in  any  manner  as  a cloak  or  guise 
to  nullify  or  make  difficult  the  enforce- 
ment of  these  regulations,  shall,  at  the 
discretion  of  the  Commission,  cause  the 
suspension  or  revocation  of  such  permit. 

"Sec.  56.  Privileges  of  game  breeder. — 

Game  and  fur-bearing  animals,  as  herein 
defined,  propagated  and  held  in  captivity 
according  to  these  regulations  by  the  hold- 
er of  a game-breeder's  permit,  may  be  used, 
sold,  given  away,  transported,  or  shipped 
at  any  time;  provided,  that  all  such  game 
shall  be  accompanied  by  a written  statement 
by  the  permittee  indicating  his  permit 
number  and  showing  truly  the  kind  and  number 
of  each  species  sold,  given  away,  trans- 
ported or  shipped,  the  name  and  address  of 
the  recipient,  and  that  such  game  was  pos- 
sessed, sold,  given  away,  transported  or 
shipped  by  the  permittee  in  full  compliance 
with  these  regulations.  Wildlife  which  has 
been  propagated  in  captivity,  or  has  been 
transported  into  this  state,  may  be  liberated 
to  the  wild  only  under  the  specific  per- 
mission and  supervision  of  the  Commission." 

CONCLUSION 

Therefore,  if  the  owner  of  said  private  lake  has 
not  taken  out  a game  breeder's  permit  anyone  else  taking 
fish  out  of  said  lake  without  a county  or  state  fishing 
permit  is  liable  to  prosecution  under  the  Fish  and  Game 
Laws,  and  rules  and  regulations  adopted  by  the  Conservation 
Commission.  If  such  a lake  is  not  subject  to  over-flow  or 
stocked  from  sources  of  the  State,  and  the  owner  of  said  lake 
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meets  all  the  requirements  under  the  foregoing  provisions, 
then  said  owner  may  take  out  a game  breeder's  permit. 
Thereafter,  persons  may  take  fish  from  said  lake  without 
first  obtaining  a county  or  state  permit  to  fish  therein, 
provided  that  the  person  taking  such  fish  from  said  lake 
or  having  said  fish  in  his  possession  shall  also  have  in 
his  possession  at  the  same  time  a written  statement  from 
the  permittee  holding  the  game  breeder's  permit,  which 
statement  shall  contain  all  the  necessary  requirements 
mentioned  in  Section  56,  supra. 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


J.E.  TAYLOR 
Attorney  General 


bD.  OF 
PAROLE 


PROBATION  & : Bocird  of  Probation  & Parole'  hay  authority  under  the  law 
: (Sec*  8992*39,  Laws  of  Mo.  1945)  to  parole  (release  upon 
condition)  an  inmate  of  a correctional  institution  of  the 
State  of  Mo.,  to  the  custody  of  the  warden  of  a penal  insti- 
tution in  another  State  or  to  the  warden  of  a U.S.  Peniten- 
tiary; (2)  If  an  inmate  is  paroled  to  a detainer  said  in- 
mate could  be  returned  to  the  Missouri  Penitentiary  for  a 
parole  violation  which  occurred  after  his  release  from  the 

Kay  7,  1948 


Honorable  Donald  ,.  bunker 
Executive  Secretory 
Board  of  Probation  and  Parole 
Jefferson  City,  Missouri 

Dear  Mr.  bunker: 

Your  opinion  request  of  recent  date  reads  as 

follows : 

ihe  lembers  of  the  Board  of  Probation 
and  Parole  should  appreciate  your  opinion 
relative  to  their  1©  al  authority  in  the 
following  situation:  ^ 

an  Inmate  ol  the  - Issouri  Penitentiary 
with  a ’hold*  or  detainer  placed  against 
him  by  the  warden  of  a penal  institution 
in  another  State,  or  by  the  warden  of  a 
U.S.  Penitent iary,  is  considered  by  the 
ooard  to  qualify  for  parole.  The  ques- 
tion: Does  the  board  of  Probation  and 
Parole  have  authority  under  the  law  to 
parole  an  inmate  to  the  custody  of  the 
wurden  of  a penal  institution  in  anoth- 
er State,  or  to  the  warden  of  a U.s. 
Penitentiary? 

" e note  under  Section  39,  page  736, 

Laws  of  i: issouri  1945.  » i-very  Inmate 
enlie  on  parole shall  remain  in  the 
legal  custody  of  the  institution  from 
which  he  was  released,  but  shall  be 
amenable  to  the  orders  of  the  board  of 
Probation  and  Parole’. 

"Another  question  relative  to  the  same 
• situation:  If  it  is  your  opinion  that 
an  inmate  nay  be  paroled  to  a detainor; 
is  it  also  your  opinion  that  he  could 
be  returned  to  the  Missouri  Penitentiary 


out-of-state  Institution  and 
before  the  expiration  of  the 
Missouri  sentence. 
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for  a parole  violation  which  occurred 
after  his  release  from  the  out-of-state 
institution,  and  before  the  expiration 
of  the  Missouri  sentence?” 

Since  you  request  the  answer  to  two  questions, 
they  will  be  treated  separately. 

1)  Your  first  question  requests  an  interpreta- 
tion of  a recent  enactment  by  the  Missouri  Legislature. 
Said  question  reads  as  follows: 

”Does  the  Board  of  Probation  and  Parole 
have  authority  under  the  law  to  parole 
an  inmate  to  the  custody  of  the  warden 
of  a penal  institution  in  another  State, 
or  to  the  warden  of  a U.S.  Penitentiary?” 

We  deem  it  pertinent  to  review  certain  general 
law  in  regard  to  paroles,  their  purpose,  extent  and  ef- 
fect. Prior  to  1945,  Section  9160,  K.S.  Mo.  1939,  was 
a general  statute  then  in  effect,  relative  to  the  Board 
and  its  authority  to  recoimiend  paroles,  commutation  of 
sentence  or  pardon  to  the  Governor. 

In  1945,  the  Missouri  Legislature  enacted  a new 
statute.  Laws  of  Missouri,  1945,  page  734,  Section  35, 
now  known  as  Section  8992.35,  Mo.  K.S.A.,  which  created 
a new  Board  of  Probation  and  Parole  as  required  by  the 
Constitution  of  Missouri,  1945.  Lection  8992.39,  Laws 
of  Missouri,  1945,  R.S.A.,  page  54,  Cumulative  Annual 
Pocket  Part,  delineates  the  powers  of  this  new  board 
and  its  authority  to  release  on  parole  any  person  con- 
fined in  any  correctional  institution  in  this  State. 
Said  Section  reads  as  follows: 

"Authority  in  paroles — rules  and  regula- 
tions.—fc  The  board  of  probation  and  parole 
is  hereby  authorized  to  release  on  parole 
any  person  confined  in  any  state  correct- 
ional institution,  except  persons  under 
sentence  of  death.  All  paroles  shall  is- 
sue upon  order  of  the  board  and  shall  be 
recorded.  Inmates  shall  be  considered 
for  parole  upon  the  application  of  the 
prisoner  or  upon  the  Initiative  of  the 
board.  Ihe  board  shall  secure  and  con- 
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slder  all  pertinent  information  re- 
garding euch  inmate,  except  those  under 
sentence  of  death,  including  the  cir- 
cumstances of  his  offense,  his  previous 
social  history  and  criminal  record,  his 
conduct,  employment,  attitude  in  the  cor- 
rectional institution,  and  reports  of 
physical  and  mental  examinations  which 
have  been  made.  *>efore  ordering  the 
parole  of  any  inmute,  the  board  shall 
have  the  inmate  appear  before  it  and 
shall  interview  him.  A parole  shall 
be  ordered  only  for  the  best  interest 
of  society.  A parole  shall  be  consid- 
ered a correctional  treatment  for  any 
inmate  and  not  an  award  of  clemency. 

A parole  shall  not  be  considered  to  be 
a reduction  of  a sentence  or  a pardon. 

An  inmate  s ' all  generally  be  placed  on 
parole  only  when  arrangements  have  been 
made  for  his  proper  employment  or  for 
his  maintenance  and  care  and  when  the 
board  believes  that  he  is  able  and  will- 
ing to  fulfill  the  obligations  of  a law- 
abiding  citizen.  ^Evory  inmate  while  on 
parole  shall  remain  in  the  legal  custody 
of  the  institution  from  which' he  was  re- 
leased. but  shall  oe  an  enable  to~~ihe  or- 
ders of  the  bo^.rd  of  probation  and  parole. 
Said  board  shall  have  the  power  and  ~Tt 
shall  be  its  duty  when  conditions  so  war- 
rant to  revoke  or  terminate  any  parole, 
and  place  the  offender  again  in  the  custody 
of  the  proper  correctional  institution. 

Said  board  may  adopt  such  additional  rules 
not  inconsistent  with  the  law  as  it  may 
deem  proper  and  necessary  with  respect 
to  the  eligibility  of  inmates  for  parole, 
the  conduct  of  parole  hearings,  and  con- 
ditions upon  whi.ch  inmates  may  be  placed 
on  parole.  ..ach  order  for  a parole  Issued 
shall  contain  the  conditions  thereof,  all 
decisions  of  the  board  shall  be  by  a majority 
vote." 

(Underscoring  ours.) 


Honorable  Donald  W.  bunker  -4- 


The  complete  schism  between  the  Governor's  pre- 
sent authority  relative  to  paroles  and  the  authority  of 
the  present  Board  of  Probation  and  Parole  is  further  evi- 
denced in  the  Constitution  of  Missouri,  1945,  Article 
lV.  Section  7,  where  it  expressly  provides  a limitation 
upon  the  Governor's  powers*  Said  Section  reads  as  fol- 
lows t 

'•Reprieves,  Commutations  and  Pardons— 
Limitations  on  Power. — The  governor 
shall  have  power  to  -rant  reprieves, 
commutations  and  pardons,  after  con- 
viction, for  all  offenses  except  treason 
and  cases  of  impeachment,  upon  such  con- 
ditions and  with  such  restrictions  and 
limitations  as  he  may  deem  proper,  sub- 
ject to  provisions  of  law  as  to  the  man- 
ner of  aoplying  for  pardons.  The  power 
to  pardon  shall  not  include  the  power  to 
par  ole," 

We  further  consider  it  well  to  define  some  legal 
terms  for  the  purpose  of  clarification  and  to  understand 
the  narrow  limits  of  your  question.  The  distinction  be- 
tween "pardon",  "parole",  "reprieve",  and  "commutation 
of  sentence"  has  often  been  transgressed,  or  at  least 
impinged  upon,  which  results  in  no  distinct  or  precise 
conception  of  these  legal  powers.  Evidence  of  this  is 
found  in  Words  and  Phrases,  Volume  31,  Cumuli  tive  annual 
Pocket  Part,  pages  30,  31,  "Parole".  Referring  to  Missouri 
definitions  of  the  above  stated  legal  powers  and  for  our 
purposes  considering  them  as  concise  and  final  defini- 
tions, we  cite  the  following  cases: 

"A  'pardon'  is  a declaration  on  record 
by  the  chief  magistrate  of  a state  or 
country  that  a person  named  is  relieved 
from  the  legal  consequences  of  a specific 
crime,  or  an  act  of  grace  proceeding 
from  the  power  intrusted  with  execution 
of  laws,  which  exempts  the  individual 
on  whom  it  is  bestowed  from  the  punish- 
ment the  law  inflicts  for  a crime  he  has 
committed.— Lime  v.  iilagg,  131  S.W.  2d 
583,  345  Mo.  1." 

"Generally,  a 'pardon'  is  an  act  of  grace 
which  exempts  individual  on  whom  it  is  be- 
stowed from  the  punishment  the  law  Inflicts 
for  a crime  he  has  committed. — Hughes  v.  State 
Board  of  Health,  159  S.W.  2d  277,  348  Mo.  1236. 
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"A  ‘reprieve1  is  the  withdrawing  of  a 
sentence  fcr  an  interval  of  time  where- 
by the  execution  is  suspended,  and  it 
does  not  annul  the  sentence  but  merely 
postpones  it. — Lime  v.  Blagg,  151  S.W. 
2d  583,  345  Mo.  1." 


"A  'commutation  of  sentence'  is  the 
change  of  a punishment  to  which  a per- 
son has  been  condemned  to  a less  severe 
punishment  by  authority  of  law.— Lime 
v.  Blagg,  131  S.W.  2d  583,  345  Mo.  1." 


"A  'parole*  is  not  a 'conditional  par- 
don' , but  rather  a conditional  release 
from  confinement  having  as  its  objec- 
tive rehabilitation  of  the  prisoner. 

Mo.  ! . ...A.  Lees.  4199-4207;  Mo.  L.S.A. 
Const,  art.  4,  Sec.  7,—  .state  v.  Brinkley, 
193  S.W.  2d  49,  354  Mo.  1051." 


Pursuant  to  the  statute,  and  under  the  above  de- 
finitions, the  Board  of  Probation  and  Parole  has  only 
the  authority  to  parole,  and  this  authority  should  not 
be  confused  with  the  power  to  "pardon",  "reprieve"  cr 
"commute  sentence".  Since  Lection  8992.39,  supra,  ex- 
pressly provides  th.t  every  person  on  parole  shall  re- 
main in  the  legal  custody  of  the  institution  from  which 
he  was  released,  the  term  "legal  custody"  has,  we  be- 
lieve, special  significance.  In  Corpus  Juris,  Volume 
17,  page  441,  the  definition  of  " custody"  is  found: 

"The  term  in  criminal  law  is  the  same 
thing  as  detention  in  civil  law,  and 
is  synonymous  with  imprisonment,  mean- 
ing the  detention  of  a person  contrary 
to  his  will;  in  actual  confinement  or 
the  present  means  of  enforcing  it.  "T’he 
term  implies  physical  force  sufficient 
to  restrain  the  prisoner  from  going  at 
large." 

(Underscoring  ours.) 

One  other  statute  to  be  considered  in  its  general 
application  to  your  question  was  enacted.  Laws  of  Missouri, 
1945,  page  737,  Section  46,  and  now  found  as  Section  8992.46, 


Honorable  Donald  W.  bunker  -6 


/ 

page  55,  Cumulative  Annual  Pocket  Port,  H.S.A.,  which  pro- 
vides that  this  State  may  enter  into  compacts  with  other 
States  affecting  persons  on  probetion  or  released  on. parole 
Said  Section  provides: 

1 M The  governor  is  hereby  authorized  and 
directed  to  enter  into  a compact  on  be- 
half of  the  state  of  Missouri  with  any 
and  all  other  states  of  the  United 
States  legally  Joining  therein  and  pur- 
suant to  the  provisions  of  an  act  of 
the  congress  of  the  United  States  of 
America  granting  the  consent  of  congress 
to  any  two  or  more  states  to  enter  into 
. agreements  or  compacts  for  cooperative 

effort  and  mutual  assistance  in  the  pre- 
vention of  crime  and  for  other  purposes, 
which  compact  shall  have  as  its  objective 
the  permitting  of  persons  placed  on  pro- 
bation or  released  on  parole  to  reside  in 
any  other  state  signatory  to  the  compact 
assuming  the  duties  of  visitation  and 
supervision  over  such  probationers  and 
parolees ; permitting  the  extradition  and 
transportation  without  interference  of 
prisoners,  being  re-taken,  through  any 
and  all  states  signatory  to  said  compact 
under  such  terms,  conditions,  rules  and 
regulations,  and  for  such  duration  as  in 
the  opinion  of  the  governor  of  this  state 
shall  be  necessary  and  proper," 

With  these  statutes  and  general  law  in  mind, 
we  will  apply  them  to  your  precise  question.  However, 
it  must  be  borne  in  mind  that  there  have  been  no  Judi- 
cial interpretation  of  this  section  re  tarding  ^o\xr 
particular  question.  With  the  definition  of  "parole" 
in  mind  as  being  a conditional  release  from  confinement 
we  believe  that  the  Board  of  Probation  and  Parole  has 
authority  to  parole  (keeping  in  mind  that  narrow  auth- 
ority) an  inmate  to  tho  custody  of  the  warden  of  the 
penal  institution  in  another  state,  or  to  the  warden 
of  a United  States  Penitentiary,  As  the  paroling  of 
an  inmate  is  a 11  conditional  release" , the  3oord  of 
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Probation  and  Parole  is  undoubtedly  authorized  to  at- 
tach to,  and  condition  a parole  upon  any  grounds  other 
than  those  grounds  that  ar.e  illegal,  immoral  or  impos- 
sible of  porf oriuance : bx  parte  v/ebbe,  30  S.W.  (2d)  612, 
This  construction  of  conditions  was  also  applied  to  a 
commutation  of  sentence  by  the  Governor  in  the  case  of 
Silvey  vs,  Kaiser,  173  S.W.  (2d)  63,  We  are  unable  to 
perceive  any  legal  or  moral  objection  to  the  granting 
of  a parole  by  the  Board  of  Probation  ^and  Parole  of 
Missouri  to  an  inmate  of  a correctional  institution  in 
this  State,  on  the  condition  that  he  surrender  himself 
to  out-state  authority  for  the  purpose  of  facing  charges 
or  serving  a sentence  in  said  other  State,  The  election 
to  accept  said  parole,  and  its  accompanying  condition 
resides  in  the  inmate  to  be  paroled.  If  the  inmate  to 
be  paroled  accepts  such  a condition  he  does  so  of  his 
own  free  will,  and  the  only  restrictions  on  said  con- 
dition are  found  in  the  Webbe  case,  supra.  We  see  noth- 
ing illegal,  immoral  or  any  impossibility  of  performance 
in  a condition  by  the  board  of  Probation  and  Parole  that 
an  inmate  of  a correctional  institution  in  ibis  sour  i will 
be  offered  a parole  therefrom,  on  the  condition  that  he 
surrender  to  the  custody  of  the  warden  of  a penal  in- 
stitution in  another  State,  or  to  the  warden  of  a United 
States  Penitentiary, 

In  regard  to  the  legal  custody  of  the  parolee 
we  believe  that,  in  the  event  Missouri  and  the  detaining 
State  had  entered  into  a compact  pursuant  to  the  provi- 
sions of  Section  8992,46,  supra,  that  Missouri  would,  ac- 
cording to  the  definition  from  Corpus  Juris,  supra,  have 
the  present  means  of  enforcing  the  conditions  of  the 
parole.  That  pursuant  to  such  compact  with  the  State 
to  whom  the  Inmate  was  paroled,  aaid  parolee,  for  all 
practical  purposes,  would  still  be  in  the  legal  custody 
of  Missouri,  and  amenable  to  the  orders  of  the  Board  of 
Probation  and  Parole.  Compacts  pursuant  to  Section 
8992,46,  supra,  have  been  held  to  be  constitutional  and 
enforceable. 

In  the  case  of  hx  parte  Tenner,  128  Pa,  (2d)  338, 
in  regard  to  the  authority  of  a State,  a party  to  such 
a compact,  to  cross  State  lines,  the  Court  said: 

"The  administration  of  parole  Is  an 
integral  part  of  criminal  justice, 
having  as  its  object  the  rehabilitation 
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of  those  convicted  of  crime  and  the 
protection  of  the  conraunity.  Un- 
questionably such  rehabilitation  of 
a parolee  may  often  be  facilitated 
by  transferring  him  to  another  state, 
with  new  surroundings  and  better  op- 
portunities for  employment.  It  is 
apparent,  however,  that  the  success 
of  such  out-of-state  transfers  re- 
quires adequate  control  and  intelligent 
supervision  of  parolees  during  the  period 
of  their  readjustment  to  civil  life. 

And  from  the  standpoint  of  the  protec- 
tion of  society,  there  is  sound  reason 
for  an  agreement  between  states  that 
Lae  authority  over  parolees  should  fol- 
low them  across  state  lines.  The  knowl- 
edge on  the  pa  rt  of  the  out-of-state 
parolee  that  he  may  summarily  be  re- 
turned to  prison  for  any  violation  of 
the  miles  which  he  has  agreed  to  obey 
undoubtedly  is  an  effective  check  upon 
any  inclination  to  violate  parole, 

"The  compact  represents  the  social 
policy  of  both  California  and  Washington 
in  this  regard.  It  Is  an  agreement 
for  cooperative  effort  and  mutual  as- 
sistance in  the  prevention  of  crime  and 
in  the  enforcement  of  the  criminal  laws 
of  each  state  within  the  contemplation 
of  the  federal  legislation  and  therefore 
does  not  violate  the  prohibition  of  the 
Constitution  concerning  compacts  between 
states," 


(Underscoring  ours,) 


In  the  event  an  inmate  of  a correctional  insti- 
tution of  the  State  of  Missouri  is  paroled  to  a State 
with  whom  Missouri  has  no  compact  pursuant  to  Section 
8992.46,  supra,  the  legal  custody  would,  in  the  view 
of  this  Department,  be  surrendered  at  the  moment  the 
parolee  crossed  the  intervening  State  line.  In  the  Tenner 
case,  supra,  recognition  of  this  situation  is  found  in 
the  following  statement: 
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"The  existence  of  an  independent  method 
of  securing  the  return  of  out-of-state 
parolees  does  not  conflict  with  nor  render 
ineffectual  the  federal  laws  with  relation 
to  extradition.  The  federal  method  of 
extradition  is  always  present  and  may  be 
invoked  when  necessary  to  secure  the  right 
to  return  of  the  fugitive  to  the  demanding 
state.  Also  states  not  party  to  the  inter- 
state compact  are  free  to  invoke  that  pro- 
cedure to  so cure  the  return  of  fugitive 
parolees.  And  if  a state  has  elected  to 
follow  the  federal  procedure  and  claim 
the  constitutional  guarantee,  the  fugi- 
tive of  course  has  the  right  to  Insist, 
on  habeas  corpus,  that  the  procedure  con- 
form to  the  federal  law.  Similarly  the 
parolee  detained  undex*  the  interstate 
compact  has  the  right  to  complain,  by 
means  of  habeas  corpus,  if  that  law  is 
not  complied  with  by  the  authorities. 

it  * ". 

In  answer  to  your  first  question  stated  above, 
we  believe  that  the  Board  of  Probation  and  Parole  does 
have  authority  under  the  law  to  parole  an  inmate  on  con- 
dition that  said  inmate  accept  the  custody  of  the  warden 
of  a penal  Institution  in  another  State,  or  the  warden 
of  a United  States  Penitential^.  As  long  as  the  con- 
ditions attached  to  the  release  (parole)  are  not  illegal, 
immoral  or  impossible  of  performance,  any  condition  may  be 
attached  to  said  parole.  Pursuant  to  the  Tenner  case, 
supra,  if  Missouri  is  a party  to  a compact  under  Section 
8992.46,  supra,  with  the  other  State,  for  all  practical 
purposes,  we  believe  Missouri  to  have  legal  custody  in  suf- 
ficient substance  to  enforce  the  conditions  of  its  parole. 
If  no  compact  exists  between  Missouri  and  the  other  State 
then  the  federal  right  of  extradition  exists,  and  is  suf- 
ficient to  provide  for  enforcing  the  conditions  of  the 
parole. 

2)  Your  second  question  reads  as  follows: 

"If  it  is  your  opinion  that  an  Inmate 
may  be  paroled  to  a.  detainer;  is  it 
also  your  opinion  that  he  could  be 
returned  to  the  Missouri  Penitent lax*y 
for  a parole  violation  which  occurred 
after  his  release  from  the  out-of-state 
institution,  and  before  the  expiration 
of  the  Missouri  sentence?” 
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> iVe  believe  that,  under  the  reasoning  and  auth- 

ority cited  above,  your  second  question  is,  for  all 
purposes,  answered. 

Briefly,  if  an  innate  is  paroled  to  a State 
which  has  filed  a "hold"  or  "detainer"  order  against 
him  in  this  State,  and  he  is  subsequently  paroled  to 
said  demanding  State  where  he  serves  a sentence  and 
is  released  by  the  out-of-state  institution,  and  then 
violates  the  conditions  of  the  Missouri  parole  before 
its  expiration,  Missouri  may  resort  to  the  enforcement 
of  its  parole  (conditional  release)  under  its  compact 
with  said  other  State,  or  to  the  Federal  remedy  of  ex- 
tradition. 


CONCLUSION, 

1)  It  is  the  view  of  this  department  that  the 
Board  of  Probation  and  Parole  does  have  authority  under 
the  law  (Section  8992,39,  Laws  of  Missouri,  1945),  to 
parole  (release  upon  condition),  an  inmate  of  a correc- 
tional institution  of  the  State  of  Missouri,  to  the  cus- 
tody of  the  warden  of  a penal  institution  in  another 
State  or  to  the  warden  of  a United  States  Penitentiary, 

2)  It  is  also  the  opinion  of  this  Department 
that,  if  an  inmate  is  paroled  to  a detainer,  said  in- 
mate could  be  returned  to  the  Mlssoxiri  Penitentiary  for 
a parole  violation  which  occurred  after  his  release  from 
the  out-of-state  institution,  and  before  the  expiration 
of  the  Missouri  sentence. 


Respectfully  submitted. 


APPROVED: 


J.  £,  TAYLOR 

Attorney  General 


WIDOIAM  C.  BLAIR 
Assistant  Attorney  feneral 
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API jtOPRIATION : Present  claim  for  a refund  may  be  assigned. 
REFUND: 


FILED 
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' July  29,  19^3  


m 


Mr . Edmund  Burk* 

Supervisor 

Department  of  Liquor  Control 
Jefferson  City,  Kitsouri 

Dear  *.r.  murker 


lour  opinion  request  of  recent  oate  has  been  assigned 
to  the  writer  for  answer.  In  said  request  you  state: 

"Under  date  of  feared  24,  1947,  Schulte 
L Long,  who  were  licensed  as  wholesale 
solicitors  by  the  Supervisor  of  Licuor 
Control  of  the  St;  te  of  Missouri,  maae 
application  for  refund  from  tne  State 
of  Missouri  for  Missouri  excise  inspec- 
tion stamoo  or  labels  ano,  in  support 
of  their  claim,  submitted  an  affidavit 
stating  they  desired  to  have  the  Mis- 
souri stamps  destroyed  on  a large  amount 
of  liquor  which  they  were  returning  to 
their  original  supplier,  namely,  Philip 
Blum  4 Company  of  Chicago,  Illinois. 


"This  claim  went  through  tne  usual 
routine,  and  an  agent  of  this  depart- 
ment witnessed  the  destruction  of  these 
stamps,  making  proper  affidavit  thereto, 
and,  in  due  course,  tne  claim  was  pre- 
sentee to  tne  Legislature  of  the  ot;  te 
of  Missouri  for  its  consideration,  along 
with  a l_rpe  numtrr  of  similar  clai  s, 
and  the  claim  was  included  in  House  Bill 
i.o • 464  » section  9*210.  This  House  bill 
ho.  434  was  truly  agreed  to  and  finally 
passed,  Section  9*210  appropriating  in 
tne  sum  of  *125, 342.11  'to  purchase 
liquor  and  b~er  stamps  to  be  refunded 
to  tne  following  named  persons  or  com- 
panies to  replace  stamps  not  used  and 
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cancelled,  under  the  direction  and  under 
the  supervision  of  the  Supervisor  of  Liquor 
Control, ' and  included  in  the  list  was  the 
item  to  Schulte  & Long  for  *5,760.00. 

"On  or  about  March  15,  1943,  the  Boatmen's 
National  Bank  of  St.  Louis,  Missouri,  wrote 
to  Mr.  Lverette  Rutledge,  Chief  Clerk  of 
the  Supervisor  of  Liquor  Control,  advising 
us  that  in  connection  with  certain  loan 
transactions  between  the  Boatmen's  National 
Bank  of  St.  Louis  and  Schulte  & Long,  the 
aforementioned  claim  for  refund  of  stamps 
nad  been  assigned  to  said  bank  and  request- 
ing that  a refund  check  be  sent  to  the  bank. 

The  assignment  referred  to  was  dated  October 
23,  1947*  (I  have  a photostatic  copy  of  * 
this  assignment,  which  1 will  submit  to  you 
for  examination  upon  request.) 

I 

"Under  date  of  June  29,  1943,  James  J.  Rank, 

Attorney  at  Law,  1062  Paul  Brov.n  Building, 

St.  Louis,  Missouri,  advised  me  that  Schulte 
fc  Long  had  executed  to  him  an  assignment  for 
the  benefit  of  creditors.  This  assignment 
was  dated  June  3,  1943.  (I  have  a copy  of 
this  assignment,  which  1 will  submit  to  you 
upon  your  request.)  My  information  iB  that 
this  assignment  for  the  benefit  of  creditors 
was  not  filed  in  the  Circuit  Court  but  was 
agreed  to  by  all,  or  most,  of  the  unsecured 
creditors. 

"Both  the  Boatmen's  National  Bank  and  Mr. 

Rankin  claim  to  be  entitled  to  this  refund. 

Mill  you  please  let  me  have  your  opinion  as 
to  whom  I should  turn  over  this  refund,  and 
further  as  to  whetxier  or  not  the  refund  can 
be  paid  in  money  or  will  have  to  be  paid  in 
stamps." 

Under  the  facts  stated  in  your  letter  aoove,  you  specifi- 
cally inquire,  "to  whom  should  I turn  over  this  refund."  In 
order  to  arrive  at  a conclusion  determinative  of  that  question, 
it  is  first  necessary  for  us  to  consider  whether  or  not  claims 
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against  the  Government  for  a refund  are  assignable.  Should 
tne  law  specifically  aeclare  that  such  a claim  for  refund, 
as  presented  here,  is  not  assignable,  it  would  seem  apparent 
that  your  statutory  duty  would  be  to  present  the  refund  to 
Schulte  & Long,  Distributers,  St.  Louis,  Missouri.  The 
general  rule  is  that  appropriation  acts  must  be  strictly 
construed:  jee  Meyer  v.  Kansas  City,  13  b.u.  (2d)  900,  323 
pxo.  200;  State  v.  *eatherby,  103  S.l ft.  (2d)  1043,  330  Mo. 

741*  Should  we  conclude  that  a claim  for  refund  against  the 
Government  is  assignable,  an  entirely  different  situation 
will  then  present  itself.  Therefore,  in  our  opinion,  your 
request  presents  the  initial  question;  whether  ox1  not  a 
claim  for  refund,  for  which  the  Legislature  of  this  state 
has  appropriated  money,  can  be  assigned.  The  Appropriation 
act,  House  bill  wo.  434 , passed  April  19,  1943,  signed  by 
the  Governor  dune  3,  1943,  pages  I4-I5,  beet ion  9*210,  appro- 
priates out  of  tne  state  treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  *5, 760.00  to  Schulte  & Long,  Dis- 
tributers, St.  Louis,  Missouri,  (H.  B.  434,  page  20,  lines 
197-193).  According  to  your  letter,  Schulte  4c  Long  had  made 
assignments  of  tnis  claim  to  the  boatmen's  National  Bank  of 
St.  Louis,  Missouri,  under  date  of  October  3,  1947,  and  to 
James  J.  Rank,  Attorney  at  Law,  St.  Louis,  Missouri,  under 
date  of  June  3,  1943.  Both  parties  are  now  claiming  the 
entitlement  to  this  particular  refund  claim,  and  the  appro- 
priation therefor,  against  the  State  of  i-dssouri,  as  assignees 
of  Schulte  & Long. 

The  writer  was  unable  to  find  in  the  State  of  Missouri 
any  direct  authority  dealing  with  a situation  litce  this. 
However,  in  134  A.n.R.  1193,  the  assignment  of  a claim  for 
a tax  refund  is  annotated.  Therein,  at  page  1202,  it  reads: 

"The  general  rule,  in  the  absence  of 
language  of  the  statute  prohibiting  it, 
is  that  claims  against  the  government 
are  assignable.  * * * *n 

Analyzing  the  case  of  otate  ex  rel.  Ben  Stone  v.  Nuaelman, 

376  111.  533,  34  N.^.  (2d;  351,  the  court  established  as  a 
general  rule  that,  in  the  absence  of  a statute  forbidding  it, 
claims  against  tne  Government,  are,  as  a general  rule,  assign- 
able. The  court  cited  several  cases,  and  in  particular  the 
case  of  Milnor  v.  Metz,  4.1  U.S.  221,  10  L.  fid.  943*  In  that 
case,  Milnor  had  been  employed  by  the  United  States  as  a 
gauger  for  the  Fort  of  f hilaaelphia,  and  having  rendered  un- 
usually laborious  duties,  Milnor  petitioned  Congress  in 
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January,  1833,  for  payment,  for  these  duties  performed,  over 
and  above  his  statutory  salary.  In  May  of  I84O,  Congress  • 
passed  an  act  granting  Milnor.' s request  for  payment.  Prior 
to  the  passage  of  this  relief  act,  Milnor  took  bankruptcy, 
and  one  Metz  became  tile  sole  assignee  of  all  of  Minor's 
claims.  Iietz  then  was  the  assignee  prior  to  the  passage 
by  Congress  of  the  appropriation  act  granting  to  Minor  the 
moneys  petitioned  for  by  reason  of  the  dischar;  e of  his 
additional  labors.  After  Metz  became  the  assignee,  Congress 
passed  an  act  allowing  this  money  to  Milnor,  and  Meta  applied 
to  the  Treasury  Department  claiming  the  amount  of  the  sum 
allowed  to  Milnor  by  Congress.  This  application  by  Metz  was 
rejected  by  the  Treasury  Department,  and  suit  was  instituted. 
Both  the  lower  court  and  the  appellate  court  entered  a decree 
in  favor  of  Metz  as  assignee  of  Milnor.  That  particular  case, 
upholding  the  assignment  of  a claim  against  the  Government  by 
the  claimant,  even  prior  to  the  appropriation  of  the  money 
necessary  to  pay  the  claim,  is  authority  for  the  proposition 
that  claims  against  the  Government,  in  the  absence  of  an  ex- 
press statute,  are  assignable  even  thoagh  said  assignment  is 
made  prior  to  an  appropriation  for  payment  thereof. 

In  your  request,  we  have  the  additional  fact  of  a dis- 
pute existing  between  two  claimants,  both  assignees,  as  to 
whom  shall  receive  the  refund.  Under  the  facts  of  your 
letter,  it  would  seem  to  be  an  impropriety  for  this  office 
to  attempt  to  determine  the  judicial  validity  of  the  dis- 
puted assignment  in  the  present  instance.  Prior  to  1943 
Missouri  relied  upon  the  equitable  procedure  of  a bill  in 
interpleader  to  determine  the  rights  of  two  or  more  persons 
severally  claiming  the  same  debt,  duty  or  thing  from  the 
complainant  under  different  titles  or  in  different  interests, 
and  the  complainant,  claiming  no  title  or  interest  for  him- 
self and  not  knowing  to  which  of  the  claimants  he  should 
render  the  uebt  or  duty  or  deliver  the  property,  and  the 
claimant  being  further  in  fear  that  he  may  suffer  injury  or 
be  molested  by  an  action  unless  the  claimants  are  all  brought 
into  court  ana  required  to  interplead  their  claims:  See, 
Baden  Bank  of  St.  Louis  v.  Trapp,  180  S.t;.  (2d)  735*  In  laws 
of  1943,  page  333*  section  18,  now  Section  347*18,  Mo.  R.S.A, 
the  statute  provides: 

"Persons  having  claims  against  the  plaintiff 
may  be  joined  as  defendants  ai  d required  to 
interplead  when  their  claims  are  such  that 
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the  plaintiff  is  or  may  be  exposed  to  double 
or  multiple  liaoility.  It  is  not  ground  for 
objection  to  the  joinder  that  the  claims  of 
tne  several  claimants  or  tne  titles  on  which 
their  claims  uepend  do  not  have  a common 
origin  or  are  not  identical  but  are  adverse 
to  and  independent  of  one  another,  or  that 
the  plaintiff  avers  that  ne  is  not  liable 
in  whole  or  in  part  to  any  or  all  of  tne 
claimants.  A defendant  exposed  to  similar 
liability  may  obtain  such  interpleader  by 
way  of  cross-claim  or  counter-claim.  The 
provisions  of  tnis  section  supplement  and 
ao  not  in  any  way  limit  the  joinder  of 
parties  permitted  in  section  16  of  this  code,” 

This  statute  is  taken  from  tne  Federal  Rule  22(1),  ana  has  been 
construed  not  to  destroy  the  remedy  of  interpleader  as  required 
in  equity  but  merely  to  broaden  its  scope  ana  is  purely  pro- 
cedural. koore  v.  kcConkey,  203  d.., . (2u)  >12. 

I • i 


GO RGLUdlOR 

i 

The  present  claim  for  a refund,  unaer  tne  facts  of  your 
letter  quoted  supra,  would,  therefore,  seem  to  be  assignable, 
and  should,  in  our  opinion,  be  disposed  of  by  a bill  in  inter- 
pleader under  the  authority  cited  above. 


Respectfully'  submitted, 


APPROVAL: ; 


.VILLIA&  G . BLulA 
Assistant  Attorney  General 


— 77773 

Attorney  General^A^k/ 
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MAGISTRATES : 

JUSTICES  OF  THE  PEACE: 


Justices  of  the  peace  qualified  for  ap- 
pointment as  additional  magistrate. 


August  2,  1948 


Honorable  L.  Madison  Bywaters 
Prosecuting  Attorney 
Clay  County 
Liberty,  Missouri 

Dear  Mr.  Bywaters: 

This  is  in  reply  to  your  recent  letter  requesting  the  opin- 
ion of  this  department  on  the  following  question: 

"Is  a person  who  was  a Justice  of  the  Peace 
on  February  27,  1945,  or  who  had  heretofore 
been  a Justice  of  the  Peace  in  this  State 
for  at  least  four  years,  eligible  to  appoint- 
ment as  an  additional  Magistrate  in  counties 
of  the  third  class  in  which  the  population  is 
over  30,000?" 

The  provision  for  the  appointment  of  additional  magistrates 
is  found  in  the  act  of  the  63rd  General  Assembly,  known  as  the 
Magistrate  Law,  Laws  of  Missouri,  1945,  page  765,  Section  1,  as 
modified  by  the  decision  of  the  Missouri  Supreme  Court  in  State 
ex  rel.  Randolph  County  v.  Walden,  Special  Judge,  206  S.W.  (2d) 
979.  Such  additional  magistrates  must  possess  the  same  qualifi- 
cations as  provided  by  law  for  regularly  elected  magistrates. 

The  qualifications  required  of  magistrates  are  set  out  in 
the  Constitution,  Article  V,  Section  25,  as  follows: 

"Judges  of  probate  and  magistrate  courts 
shall  be  qualified  voters  of  this  state, 
and  residents  of  the  county.  Probate 
judges  shall  be  at  least  twenty  five  and 
magistrates  at  least  twenty  two  years  of 
age.  Every  judge  and  magistrate  shall  be 
licensed  to  practice  law  in  this  state, 
except  that  probate  judges  now  in  office 
may  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  except  that 
persons  who  are  now  justices  of  the  peace, 
or  who  have  heretofore  been  justices  of  the 
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peace  in  this  state  for  at  least  four  years, 
shall  be  eligible  to  the  office  of  magistrate 
without  being  so  licensed." 

This  constitutional  provision  is  implemented  by  Section  3 
of  the  above  act  by  the  63rd  General  Assembly,  which  reads: 

"Each  judge  of  magistrate  court  shall  be 
a qualified  voter  of  this  state,  at  least 
twenty-two  years  of  age,  and  a resident  of 
the  county  for  at  least  nine  months,  next 
preceding  his  election,  and  shall  be  licensed 
to  practice  law  in  this  state;  except  that, 
in  counties  of  30,000  inhabitants  or  less, 
a probate  judge  who  succeeds  himself  as  pro- 
bate judge  may  serve  as  judge  of  the  magis- 
trate court  without  being  so  licensed,  and 
except  that  persons  who  were  on  February  27, 

1945,  justices  of  the  peace,  or  who  have 
heretofore  been  justices  of  the  peace  in 
this  state  for  at  least  four  years,  shall 
be  eligible  to  the  office  of  magistrate 
without  being  licensed  to  practice  law.  No 
magistrate  shall  receive  any  other  or  addi- 
tional compensation  for  any  other  public 
service  or  practice  law  or  do  law  business 
while  he  is  magistrate." 

These  sections  require  judges  of  the  magistrate  court  to  be 
licensed  to  practice  law  in  this  state  but  provide  an  exception 
to  this  effect:  "persons  who  were  on  February  27,  1943,  justices 
of  the  peace,  or  who  have  heretofore  been  justices  of  the  peace 
in  this  state  for  at  least  four  years,  shall  be  eligible  to  the 
office  of  magistrate  without  being  licensed  to  practice  law." 

There  are  no  restrictions  in  either  the  Constitution  or  the 
statutes  comprising  the  Magistrate  Law  limiting  this  provision 
with  regard  to  the  time  such  persons  shall  be  eligible  for  the 
office  of  such  magistrate.  The  law  is  clear,  and  the  intent  of 
the  Legislature  seems  evident  that  persons  who  were  justices  of 
the  peace  on  February  27,  1945,  or  who  have  been  justices  of  the 
peace  for  at  least  four  years  sometime  during  their  lifetime,  are 
eligible  for  the  office  of  magistrate  without  being  licensed  to 
practice  law  in  this  state,  provided  they  comply  with  all  other 
legal  requirements.  It  is  well  settled  in  Missouri  that  when  the 
wording  of  such  constitutional  and  statutory  provision  is  plain 
and  unambiguous  it  must  be  given  effect  as  written. 
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We  are  aware  of  the  limited  reliance  which  must  be  placed  on 
the  Debates  of  the  Constitutional  Convention,  however  they  are  of 
value  in  this  case  and  entitled  to  some  weight.  (State  ex  rel. 
Randolph  County  v.  Walden,  supra.)  At  page  2871  of  the  Debates 
of  the  1943-1944  Constitutional  Convention  of  Missouri  that  por- 
tion of  Article  V,  Section  25  of  the  Constitution,  which  is  under 
consideration  here,  was  discussed  as  follows: 

"MR.  ALLEN:  Was  it  the  intention  of  the  Com- 
mittee, Mr.  Robison,  in  the  use  of  these  wordd 
in  lines  17  and  18  — 16,  17,  18  and  19,  quote 
'except  that  persons  who  are  now  justices  of 
the  peace,  or  who  have  heretofore  been  justices 
of  the  peace  for  at  least  four  years,  shall  be 
eligible  to  the  office  of  magistrate'  — was 
it  the  intention  of  the  Committee  that  those 
words  'for  at  least  four  years'  meant  four  years 
prior  to  the  adoption  of  this  Constitution  or 
prior  to  the  adoption  of  the  time  this  consti- 
tutional provision  went  into  effect?  I merely 
ask  that  for  the  record.  Or  was  it  the  inten- 
tion of  the  Committee  that  anyone  who  in  his 
lifetime  had  served  four  years  as  a justice 
of  the  peace  would  in  the  future  be  eligible 
for  election  to  that  office  even  though  he 
was  not  licensed  to  practice  law? 

"MR.  ROBISON  (OF  DEKALB):  Mr.  Allen,  I could 
give  you  my  construction  on  that.  However,  I 
am  not  the  author  of  that  Section.  Senator 
Phillips  from  St.  Louis  offered,  I think,  that 
part  of  the  Section  and  I would  rather  he  give 
his  intention. 

"MR.  ALLEN:  I beg  your  pardon.  May  I inquire 
from  Senator  Phillips?  Did  you  hear  my  ques- 
tion, Senator? 

"MR.  PHILLIPS  (OF  ST.  LOUIS  CITY) : As  I under- 
stood your  question,  why  yes,  to  the  last  part 
of  it. 

"MR.  ALLEN : That  is  that  anyone  who  had  ever 
served  as  a justice  of  the  peace  at  any  time 
within  his  lifetime,  for  a period  of  four 
years,  whether  or  not  it  was  immediately  pre- 
ceding the  adoption  of  this  Section  by  the 
people  would  be  eligible  to  be  elected  a mag- 
istrate without  being  a licensed  attorney? 


-3- 


Honorable  L.  Madison  Bywaters 


"MR.  PHILLIPS  (OF  ST.  LOUIS  CITY):  That's 
right,  and  the  reason  was  that  we  considered 
four  years  experience  as  a justice  of  the 
peace  would  give  the  man  sufficient  qualifi- 
cations to  make  up  for  the  lack  of  a license 
to  practice  law." 

An  examination  of  the  above  excerpt  from  the  record  discloses 
that  the  meaning  of  the  phrase  in  question  was  clearly  stated  by 
its  proponents  as  we  have  concluded  above.  It  was  clearly  indi- 
cated there  that  any  person  who  at  any  time  in  his  lifetime  served 
four  years  as  a justice  of  the  peace  was  eligible  after  the  adop- 
tion of  the  Constitution  or  in  the  future  for  the  office  of  magis- 
trate, the  reason  being  that  four  years  experience  as  a justice  of 
the  peace  would  qualify  a person  for  the  office  of  magistrate  re- 
gardless of  his  lack  of  a license  to  practice  law. 

CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  a person  who  was  a justice  of  the  peace  on  February  27, 
1945,  or  who  has  heretofore  been  a justice  of  the  peace  in  this 
state  for  at  least  four  years,  is  eligible  for  appointment  as  an 
additional  magistrate  under  the  provisions  of  the  Laws  of  Missouri, 
1945,  page  765,  Section  1. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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INSANE  PERSONS: 


Probate  Court  of  County  wherein  a 
State  Hospital  is  located  does  not 
have  jurisdiction  to  pass  upon  the 
sanity  of  pay  patient  within  such 
hospital  unless  they  are  residents 
of  that  county. 


November  10,  19^8 
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Prosecuting  Attorney 
Liberty,  Missouri 

Dear  Sir: 
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We  have  your  letter  of  recent  date  which  reads 
as  follows: 


"I  should  like  to  have  an  official  opinion 
from  your  department  on  the  following 
matter: 


In  the  early  part  of  19^8,  a resident  of 
Clay  County,  Missouri,  was  accepted  at 
State  Hospital  Number  Two,  St.  Joseph, 
Missouri,  as  an  insane  pay  patient.  Such 
person  was  not  adjudicated  to  be  insane 
by  any  court.  It  is  now  impossible  for 
said  patient  to  continue  as  a pay  patient 
and  it  is  now  necessary  and  expedient  that 
proceedings  be  instituted  to  have  her 
declared  to  be  of  unsound  mind  and  to 
be  indigent.  Our  Probate  Court  advised 
the  father  of  this  party  that  proceedings 
could  be  Instituted  in  reference  to  such 
in  Buchanan  County  but  the  Judge  of  the 
Probate  Court  of  Buchanan  County  has  de- 
clined to  accept  jurisdiction  on  the 
theory  that  State  Hospital  Number  Two  is 
not  a public,  charitable  institution  as 
provided  In  Section  93^  of  the  Missouri 
Revised  Statutes  annotated. 


This  situation  is  likely  to  occur  many 
times  in  the  future  and  for  that  reason 
our  Probate  Judge  would  like  to  know  as 
to  whether  or  not  Section  93^4  of  the 
19^7  cumulative  annual  pocket  parts  of 
Missouri  Revised  Statutes  annotated 
applies  to  the  above  set  of  facts." 
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Evidently  the  patient  mentioned  in  your  letter 
was  admitted  to  the  State  Hospital  under  authority  of 
Section  9322,  R.S.Mo.  1939*  which  reads  as  follows: 

"Pay  patients,  or  those  not  sent  to  the 
hospital  by  order  of  the  court,  may  be 
admitted  on  such  terms  as  shall  be  by 
this  article  and  the  by-laws  of  the 
hospital  prescribed  and  regulated." 

Sections  9323  to  9327  of  the  statutes  set  forth 
the  terms  upon  which  such  paypatients  may  be  admitted. 

A pay  patient  would  not  lose  his  residence  by 
reason  of  being  temporarily  in  a State  Hospital  for 
treatment,  but  he  would  continue  to  be  a resident  of 
the  county  where  he  resided  when  taken  to  the  hospital  . 
Section  9328,  P.  905*  L.  19^5*  provides  in  part  as 
follows: 

"The  probate  courts  of  the  several  counties 
shall  have  power  to  send  to  a state  hospital 
such  of  the  insane  poor  of  their  respective 
counties  as  may  be  entitled  to  admission 
thereto. " 

If,  therefore,  a pay  patient  while  being  treated 
at  private  expense  at  a state  hospital  becomes  indigent 
and  unable  to  pay  for  further  treatment,  he  would  be  a 
proper  subject  to  be  sent  as  an  insane  poor  person  by 
the  county  of  his  residence.  Section  9335*  P.  905*  L.  19^5* 
provides  how  proceedings  to  have  an  insane  poor  person  sent 
to  a state  hospital  shall  be  commenced.  It  reads  in  part  as 
follows: 

"For  the  admission  of  insane  poor  persons 
the  following  proceedings  shall  be  had: 

Some  citizen  residing  within  the  county, 
of  which  the  alleged  insane  person  is  a 
resident,  shallfile  with  the  Judge  or 
Clerk  of  the  Probate  court  of  such  county 
a verified  statement  in  writing  which  shall 
be  substantially  as  follows:  * * * " 

It  is  clear,  therefore,  that  if  a pay  patient  in 
a state  hospital  becomes  indigent  he  is  a proper  sub- 
ject to  be  brought  before  the  Probate  Court  of  the 
county  of  his  residence  on  a hearing  to  determine 
whether  he  is  insane  and  whether  he  should  be  confined. 
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Section  93^4,  P.  905,  L.  1945,  deals  with  an 
entirely  different  class  of  insane  persons.  It  deals 
with  persons  who  become  insane  while  being  cared  for 
in  private  or  public  charitable  institutions.  It 
provides  as  follows: 


"Whenever  an  inmate  of  a private  or  public 
charitable  institution  for  the  maintenance 
and  care  of  indigent  persons  shall  become 
insane,  any  citizen  may  file  in  the  probate 
court  of  the  county  where  such  institution 
is  located,  a statement  in  writing  substan- 
tially complying  with  the  form  set  forth  in 
Section  9335  of  this  act,  and  shall  in 
addition  thereto  allege  in  said  statement 
the  county  in  this  state  of  which  said  in- 
sane person  was  a resident  immediately  prior 
to  his  admission  to  said  charitable  insti- 
tution. The  clerk  of  the  probate  court 
in  which  such  statement  is  filed  shall 
proceed  therewith  as  provided  in  Section 
9336  of  this  act,  and  shall  forward  to  the 
clerk  of  the  county  court  of  the  county  of 
which  said  insane  person  is  alleged  to  have 
been  a resident  immediately  prior  to  his 
admission  to  said  charitable  institution, 
a copy  of  such  statement  and  a notice  of 
the  place  and  time  when  said  statement 
will  be  presented  to  the  court,  which  shall 
not  be  less  than  twelve  days  after  the 
notice  is  deposited  in  the  mail  as  herein- 
after provided.  The  copy  of  said  statement 
and  said  notice  shall  be  placed  in  a well- 
secured  envelope,  directed  and  addressed 
to  the  clerk  of  the  county  court  of  the 
county  to  whom  the  same  is  herein  required 
to  be  forwarded,  deposited  in  the  postoffice, 
postage  prepaid,  and  registered  in  accordance 
with  the  postal  laws  of  the  United  States 
of  America;  the  return  of  such  service  shall 
be  indorsed  on  a copy  of  the  notice  so  sent 
by  the  clerk  or  his  deputy  and  shall  be 
conclusive  evidence  of  the  matters  therein 
contained,  and  shall  confer  complete  juris- 
diction upon  the  court  in  which  the  statement 
is  filed  to  hear  and  determine  the  same. 
Provided,  however,  the  alleged  insane  per- 
son shall  be  entitled  to  the  notice  provided 
for  in  Section  9336  of  this  act.  Said  pro- 
bate court  shall  hear  said  matter  on  the 
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date  mentioned  in  said  notice  or  upon  any 
day  to  which  said  court  shall  adjourn  or 
continue  the  hearing  thereof,  in  the  manner 
now  provided  for  resident  insane  persons. 

If  the  person  charged  shall  be  found  by 
the  court  to  be  insane  and  indigent  and  to 
have  been  a resident  of  the  county  as  alleged 
in  said  statement  immediately  prior  to  his 
admission  to  said  charitable  institution, 
its  judgment  shall  entitle  said  person  to 
admission  to  a state  hospital  upon  the  same 
terms  as  resident  insane  and  indigent  persons, 
and  the  county  of  which  such  insane  person 
is  found  to  have  been  a resident  immediately 
prior  to  his  admission  to  such  charitable 
institution  shall  pay  all  costs  and  expenses 
and  provide  all  things  required  by  this 
article,  the  same  as  if  said  person  had 
been  sent  to  the  state  hospital  as  an 
indigent  insane  person  by  order  of  the 
court  of  the  county  of  which  he  is  found 
to  have  been  a resident  immediately  prior 
to  his  admission  to  said  charitable  insti- 
tution. " 


A state  hospital  is  not  a charitable  institution. 

The  state  in  caring  forindigent  insane  persons  is  not 
doing  charity  but  is  discharging  a duty  to  care  for  such  of 
its  citizens  as  are  unable  to  care  for  themselves. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  office  that 
the  Probate  Court  of  the  county  wherein  a state  hospital 
is  located  does  not  have  jurisdiction  to  pass  upon  the 
sanity  of  a pay  patient  in  such  hospital,  unless  such 
patient  is  a resident  of  that  county,  but  the  Probate 
Court  of  the  county  of  which  such  pay  patient  is  a 
resident  has  such  jurisdiction. 

Yours  very  truly. 


HARRY  H.  KAY 

Assistant  Attorney  General 


APPROVED: 


S-rErr 

Attorney 


TAY-IiOfty — 

■nev  General 


corc:.e,,<?  •. 


If  ioroner  i3  unable  to  take  inquest,  any  magistrate, 
or  judge  of  the  court  of  record  of  the  county  may  take 
the  inquest* 


October  lit#  1^-Q 

. r 

Honorable  Thomas  Callanan 
Coroner  of  the  City  of  St.  Louis 
St.  Louis,  Missouri 

Dear  Sir: 

This  Department  is  in  receipt  of  your  request 
for  an  official  opinion  in  which  you  ask,  if  a coroner 
is  unaole  to  take  an  Inquest  for  any  reason,  who  is  the 
proper  person  to  take  such  inquest. 

< 

Section  132l|.3*  H.s.  Mo.  1939#  provides  as  fol- 
lows: 

. "If  the  coroner  is  unable  to  take  the 
inquest,  any  justice  of  the  peace,  or 
any  judge  or  Justice  of  some  court  of 
record  of  the  proper  county,  may  take 
the  Inquest  and  perform  all  the  duties 
hereby  enjoined  on  the  coroner." 

Section  1,  Laws  of  Missouri,  19bS$  par®  1079* 
provides  that,  whenever  the  words  "Justice  of  the  peace" 
appear  in  any  statute,  such  words  shall  be  deemed  to  in- 
clude and  refer  to  "magistrate". 

Section  1,  Laws  of  Missouri,  19^5*  page  3o6,  sets 
forth  which  courts  are  courts  of  record  in  this  state,  and 
provides  as  follows: 

"That  Section  1990  of  Article  1,  Chap- 
ter 10,  Revised  Statutes  of  Missouri, 

1939*  relating  to  what  courts  snail  be 
courts  of  record,  be  and  the  same  is 
hereby  amended  by  striking  out  of  the 
fourth  line  thereof  the  words,  'county 
courts'’  and  inserting  in  lieu  thereof 
the  words,  'the  existing  courts  of 
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common  pleas,  magistrate  courts'  so 
that  Seotlon  1990,  as  amended,  shall 
read  as  follows: 

"Section  1990 . Courts  of  record— The 
supreme  court  of  the  state  of  Missouri, 
the  courts  of  appeals,  the  circuit 
courts,  the  existing  courts  of  oomrnon 
pleas,  the  magistrate  courts  and  the 
probate  courts  in  this  state  shall  be 
courts  of  record,  and  shall  keep  just 
and  faithful  records  of  their  proceed- 
ings," 

Section  2239#  R.S.  Mo.  1939*  provides  that  the  St. 
Louis  court  of  criminal  correction  shall  be  a court  of  reoord 

Seotlon  6 55*  H.3.  Mo.  1939*  states  that,  whenever  the 
word  11  county"  is  used  In  any  law,  general  in  its  character, 
the  same  shall  be  construed  to  include  the  Citv  of  St.  Louis, 
Therefore,  under  the  provisions  of  Seotlon  13243*  supra,  if 
the  coroner  is  unable  to  take  the  inquest  then  any  magistrate 
of  the  City  of  St.  Louis,  any  circuit  judge  or  the  Judge  of 
the  court  of  criminal  correction  of  that  city,  or  the  judge 
of  the  probate  court  may  take  the  inquest  and  perform  all  the 
duties  enjoined  on  the  coroner  in  such  matters. 


CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 
that:  if  the  coroner  of  the  City  of  St.  Louis  is  unable 
to  take  an  inquest  then  any  magistrate,  circuit  judge. 

Judge  of  the  court  of  criminal  correction,  or  probate  Judge 
of  the  City  of  St.  Louis  may  take  the  Inquest  and  perform 
all  the  duties  enjoined  on  the  coroner. 

Respectfully  submitted. 


APPROVED: 

ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 


AMu'K:ir 


RECORDER  OF  DEEDS:  Under  Section  3364,  page  640,  Laws  of  Missouri, 
MARRIAGE:  1943,  applications  for  marriage  license  must 

be  presented  and  filed  with  the  recorder  of 
deeds  that  issues  said  license. 


f W-- 


January  17,  1948 


Honorable  Cloo  V.  Cauthon 
Clerk  of  tho  Circuit  Court  and 
Ex-Officio  Recorder  of  Doods 
St*  Clair  County 
Osceola,  Missouri 


FILED 

/S 


V 


Doar  Sir: 


This  will  acknowledge  receipt  of  your  roquost  for  an 
opinion  which  roads: 


"I  would  like  tho  opinion  of  your  office 
on  tho  following  quo  at  ion.  CA1I  A RECORDER 
ISSUE  A MARRIAGE  LICENSE  TO  Al.  APPLICANT 
Oh  PRESENTATION  OF  THE  APPLICATION  FILED 
Hi  ANOTHER  COUNTY  BY  THE  AP.  LICA1IT?  Evon 
though  nil  requirements  of  Blood  Tost  and 
tho  tliroo  day  waiting  period  ara  not* 

"I  an  enclosing  an  application  from 
Phelps  County  as  Enclosure  A.  Could  tho 
Recorder  of  St.  Clair  or  Cedar  or  sono 
othor  county  issue  a marriago  license  on 
presentation  of  tills  application  by  the 
applicant?" 


Tho  nrimary  rule  of  statutory  construction  is  to  ascertain 
and  ivo  effect  to  tho  lawmakers*  intent  from  words  used,  if 
possible,  and  to  that  end,  courts  will  look  loss  to  the  lottor 
or  words  of  a statuto  and  more  to  tho  context,  subject  natter, 
consequonces  and  offect.  See  City  of  St*  Louis  vs,  Janes 
Eraudis  Coal  Company,  137  S.\7.  (2d)  668;  also  City  of  St. 

Louis  vs.  Popo,  126  S.W.  (2d)  1201,  344  Mo.  479. 

The  specific  provision  to  bo  construod  is  Section  3364, 
page  640,  Lav/s  of  Missouri,  1943,  which  roads: 

"Previous  to  any  narriago  in  this  stnto, 
a license  for  that  purpose  shall  bo  obtained 
from  the  officer  authorized  to  lssuo  the 
same,  and  no  marriage  hereof tor  contracted 
shall,  be  rocognizod  as  valid  unless  such 
llconse  has  boon  previously  obtained,  and 
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tinless  ouch  marrlago  la  solemnlzod  by  a 
person  authorized  by  law  to  solomnlzo  mar- 
riages. before  applicants  for  £ riarr la  o 
license  a)inll  rocotvo  a llconso,  and  bof oro 
tho  Rocordor  of  Pood's  shall  bo  authorized 
to  Issue  a llconso,  tho  oar  ties  lo  the 
marriage  must,  at  lonst  threo  days  Xiofora 
tho  date  they  doslro  such  Tlconso  to' ho 
Issued . prosonT  an  application  f'or~"5ho 
llconso  to  ti io  Rocordor  of  Poods . Upon 
the  expiration  of  tliroo  days  af£ur  the 
rocolpt  of  ouch  application,  duly  oxocuted 
and  signed,  the  Hocordor  of  Poods  shall 
issue  the  llconso,  unless  ono  of  tho 
partios  withdraws  the  application.  Pro- 
vided. however,  that  said  llconso  may  ho 
ihauod  on  order  of  tho  Circuit  or  probate 
court  or  a judgo  thoreof  In  vacation  of 
the  County  In  which  said  license  Is  applied 
for,  without  waiting  throo  days  as  horoin 
provldod,  ouch  llconso  being  issued  only 
for  good  cause  shown  and  by  reason  of  such 
unusual  conditions  as  to  make  such  marriage 
advisable.  Any  person  violating  tho  pro- 
visions of  this  section  shall  bo  doomed 
guilty  of  a misdemeanor.  Coranon  law  mar- 
riages horoaftor  contracted  shall  bo  null 
and  void.  Provldod.  howovor.  that  no 
marriage  shall  bo  doomed  or  adjudgod  In- 
valid, nor  shall  tho  validity  thoroof  be 
In  any  way  offoctod  on  "account  of  any 
vnnt  of  authority  In  any  person  so  solemn- 
izing tho  somo  under  tho  noxt  preceding 
aoctlon.  If  consummated  with  tho  full 
belief  on  tho  part  of  tho  porsons,  so 
married,  or  oithor  of  them,  that  thoy  were 
lawfully  joined  In  marriage." 

(First  underscoring  ours.) 

Thera  is  no  specific  roquiromont  that  said  application 
must  bo  obtained  from  tho  rocordor  in  the  county  that  Issues 
the  marriago  llconso.  Therefore,  we  bollove  as  a prerooulsito 
for  securing  a marriage  license  tliat  persons  nay  obtain  appli- 
cations for  said  marriage  license  from  any  rocordor  of  doeds. 
Howovor,  when  properly  executed,  said  applications  must  bo 
filed  with  tho  rocordor  of  doods  that  issues  tho  marriage 
llconso.  Tho  vory  words  usod  In  Soction  33G4  so  Indicate  by 
providing  that  bof  oro  applicants  for  a marriago  llconso  sliall 
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rocoivo  a marria^  llconso,  tho  parties  to  tho  marriago  must, 
at  loaat  three  days  before  they  desire  such  marriago  license 
to  bo  used,  prosent  an  application  for  tho  license  to  the 
recorder  of  deods,  Then,  upon  expiration  of  tliroo  days  there- 
after, the  roceipt  of  ouch  application  duly  executed  and 
signed,  the  recorder  shall  issue  tho  license,  which  clearly 
indicates  that  tho  sane  recorder  tiiat  rocoivos  said  applica- 
tion for  a marriago  license  tliroe  days  thereafter  shall  issue 
tho  license.  There  is  no  provision  included  in  said  section 
to  authorize  a recorder  of  deods  to  recognize  the  presentation 
anu  filing  of  said  application  with  sone  other  rocordor  of 
deods  1 this  state  and  then  to  issuo  a marriage  licence  to 
said  applicants* 

\»o  are  inclined  to  boliovo  that  Soction  3364,  supra,  is 
not  ambiguous,  and  therefore,  loaves  no  room  for  construction, 
Tho  courts  ha vo  of ton  held  that  where  tho  language  of  a statute 
is  plain  and  admits  of  but  one  meaning,  there  is  no  room  for 
construction.  See  Cummins  vs,  Kansas  City  Public  Service  Com- 
pany, 66  S,W.  (2d)  920,  334  llo,  672,  To  hold  any  other  way 
than  that  the  application  must  be  filed  with  the  rocordor 
issuing  tiio  licenco  would  load  to  utter  confusion  and  abuses. 
Had  tho  Legislature,  in  enacting  Soction  3364,  su;,ra,  intonded 
that  said  application  for  marriage  license  should  be  presented 
to  any  rocordor  of  deods  in  the  state,  and  that  it  was  not 
nocossary  that  it  be  prosontod  only  to  tho  rocordor  issuing 
tho  marriago  license,  it  could  have  specifically  provided  so 
for  came.  Under  tho  c ire uns tances , we  believe  that  Soction 
3364,  supra,  clearly  indicates  that  such  applicatio:  for 
marriago  license  shall  bo  presented  only  to  tho  recorder 
issuing  the  license. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  tliat 
applications  for  marriage  licenses,  tinder  Section  3364,  pago 
640,  Laws  of  Missouri,  1045,  must  bo  presented  to  tho  rocordor 
of  deeds  that  issues  said  marriago  license,  at  loast  tlireo 
days  before  the  date  applicants  desire  said  marriago  license 
shall  bo  issued,  and  that  said  application  nay  not  bo  presented 
to  ono  rocordor  of  deods  and  another  recorder  of  deods  issue 
tho  ;aarriogo  license. 


Rospoctfully  submit tod. 


APPROVED  1 AUI'.REY  R.  HAMhCTT,  Jr. 

Assistant  Attorney  Gone  nl 


J.  11.  I'AYEflTi 

Attorney  Gonoral 
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IONS:  Necessary  that  recipients  of  old  age  assistance 

continue  to  be  residents  of  '-he- state  in  order 
SOCIAL  SECURITY:  to  qualify. 


April  2, 


Mr*  Proctor  N.  Carter,  director 
Division  of  welfare 
department  of  Public  Health  and 
Je.  ferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"Several  confusing  situations  have  de- 
veloped regarding  residence  of  Old  Age 
Assistance  applicants  or  recipients  upon 
which  we  would  like  to  have  the  advice  of 
your  Department. 

"Section  9407,  d.d.  14o.  1939  as  it  relates  to 
residence  qualifications  for  Old  Age  Assist- 
ance reads  in  part  as  follows: 

"* Pensions  or  old  a e assistance  shall 
be  granted  under  this  law  to  any  per- 
son who:***. 

"(3)  has  resided  in  the  Dtate  for  five 
years  or  more  within  the  nine  years 
immediately  preceding  application  for 
assistance  and  for  the  one  year  next 
preceding  the  date  of  application  for 
assistance.1  (Emphasis  Ours). 

"The  title  to  tne  1937  oocial  security  Act, 

Lo.ws  of  Missouri,  1937,  p.  467,  reads  in  part 
as  follows: 

"*AN  hCT  to  repeal  sections  1 to  30  in- 
clusive of  an  Act  of  the  fifty-eighth 
General  Assembly  of  Missouri,  founu  on 
pages  30#  to  315  inclusive,  Laws  of  Mis- 
souri, 1935,  providing  for  assistance  for 
residents  of  the  state  over  tne  age  oi! 
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seventy  years  under  certain  conditioxis 
and  requirements*  * (hmphasis  Ours). 

"Section  9412,  E.  S.  Mo.  1939»  provides  for 
reconsideration  of  a recipient's  case  and 
for  changing  or  cancelling  benefits  previously 
granted.  Also  Section  94il  provides  for  appeals 
to  the  circuit  court  of  the  county  in  which  the 
applicant  resides. 

"we  are  familiar  with  the  fact  that  the  words 
'reside',  'resided*  and  'residents'  are 
elastic  words  and  have  been  interpreted  by 
our  courts  in  the  light,  purpose  and  context 
of  the  statute  in  which  such  terms  are  em- 
ployed. It  has  been  our  construction  of  the 
Social  Security  laws  that  its  purpose  was  to 
provide  assistance  for  'residents  of  the  state* 
and  when  it  is  determined  that  a recipient  has 
abandoned  his  Missouri  residence  he  is  in- 
eligible to  continue  to  receive  benefits.  In 
other  words,  we  have  construed  the  statute  to 
mean  actual  as  distinguished  from  a legal  or 
constructive  residence.  This,  of  course, 
would  not  affect  a recipient  who  is  temporarily 
absent  from  the  state  who  has  a bona  fide  in- 
tention to  return  when  the  purpose  of  his 
absence  has  been  accomplished. 

"In  view  of  the  above  ana  foregoing,  and  the 
fact  tnat  the  State  Social  Security  Law  does 
not  contain  any  specific  provision  for  re- 
moving a recipient  of  Old  Age  Assistance, 
after  original  residence  eligibility  has  been 
once  established,  from  the  rolls  when  residence 
in  this  state  is  abandoned,  I would  appreciate 
receiving  from  you  an  opinion  as  to  whether  or 
not  we  are  legally  correct  in  our  construction 
of  the  intent  of  the  law.  I would  also  appre- 
ciate receiving  from  you  an  opinion  as  to 
whether  or  not  the  persons  in  the  following 
hypothetical  cases  are  entitled  to  receive 
Old  Age  Assistance  under  the  residence  require- 
ments of  the  State  Social  Security  Law. 

"(1)  Mr.  A.  nas  lived  in  Missouri  many 
years  and  several  years  ago  applied  for 
Old  Age  Assistance.  He  was  found  eligible 
in  all  respects  and  placed  on  the  rolls. 
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Two  years  ago  he  went  to  live  v/ith  a 
daughter  in  California  because  she  could 
give  him  a home  and  care.  He  intends  to 
remain  there  permanently  or  indefinitely. 

"(2)  Mr.  X.  has  lived  in  Missouri  for 
about  50  years  ana  was  placed  on  the 
Old  Age  Assistance  rolls  upon  attaining 
the  age  of  65.  About  2 years  ago  he  went 
to  Florida  to  visit  a son  intending  to 
return  to  Missouri  after  the  visit, 
while  there  he  found  he  liked  the  climate 
and  has  decided  to  remain. 

” (3)  Mr.  Y.,  eligible  for  and  duly  en- 
rolled upon  the  Old  Age  Assistance  rolls, 
went  to  Arizona  upon  the  advice  of  his 
physician.  He  intends  to  return  to  Mis- 
souri if  his  health  permits. 

"(4)  Mrs.  Z.,  eligible  for  and  duly  en- 
rolled upon  the  Old  Age  Assistance  rolls, 
lives  with  her  four  children  who  live  in 
Texas,  Arkansas,  Onio,  and  New  York.  She 
stays  about  an  equal  amount  of  time  with 
each  child.  She  has  sold  all  property  she 
formerly  owned  in  Missouri  and  has  stated 
that  she  cannot  live  by  herself  in  Missouri 
as  sne  is  physically  unable  to  perform  her 
housenold  work. 

"(5)  Mir.  B.,  eligible  for  and  duly  en- 
rolled upon  the  Old  Age  Assistance  rolls, 
went  to  visit  his  son  in  Washington  about 
1 year  ago.  Recently  he  suffered  a heart 
attack  and  now  states  he  i3  unable  to  re- 
turn to  Missouri  as  he  cannot  travel  alone. 

"(6)  Mr.  C.,  eligible  for  and  duly  en- 
rolled upon  the  Old  Age  Assistance  rolls, 
afterwards  went  to  Utah  after  a criminal 
indictment  had  been  filed  against  hiiu  in 
Jasper  County.  . He  now  states  that  due  to 
nis  age  and  physical  condition  he  is  unable 
to  return  to  Missouri." 
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In  passing  on  such  matters,  it  is  well  to  keep  in  mind 
several  well  establisned  rules  of  statutory  construction 
wnich  are  applicable  in  the  instant  case.  One  is  that  statutes 
are  to  be  construed,  if  possible,  so  as  to  harmonize  and  give 
effect  to  all  of  their  provisions,  which  requires  that  in  de- 
termining meaning  of  particular  sections  of  an  act  all  other 
parts  should  be  considered.  See  State  ex  rel.  Cairo  Bridge 
Commission  v.  Mitchell,  l£l  S.w*  (2d)  496,  352  Mo.  1136* 

Another  well  established  rule  is  that  the  purpose  of  all 
statutory  construction  is  to  give  effect  to  the  Legislature’s 
intention  within  the  expression  of  the  statute,  and  hence  no 
rule  of  strict  construction  which  will  defeat  a statute’s 
purpose  can  be  applied  to  its  bare  language.  See  Thompson 
v.  Glover,  94  Fed.  (2d)  544.  *lso,  State  ex  rel.  webster 
Groves  Sanitary  Sewer  District  v.  Smith,  115  S..<.  (2d)  £16, 

342  Mo.  365.  Another  very  important  rule  which  may  be  in 
point  is  that,  when  a statute  is  ambiguous,  the  title  may  be 
examined  to  ascertain  the  act's  meaning.  See  In  re  Graves, 

30  fl*W,  (2d)  149»  325  Mo.  £££.  It  was  held  in  the  case  of 
A.  J.  Meyer  &.  Co.  v.  Unemployment  Compensation  Commission, 

152  S.W.  (2d)  l£4,  34^  Mo.  147,  that,  under  the  Constitution, 
title  of  a statute  is  necessarily  a part  thereof  and  is  to 
be  considered  in  the  construction. 

The  Social  security  Act  of  this  state  provides  that  a 
person  must  have  resided  in  the  state  five  years,  or  more, 
within  the  nine  years  immediately  preceding  application  for 
assistance  and  for  one  year  next  preceding  the  date  of  ap- 
plication in  order  to  qualify  for  old  age  assistance.  Section 
9407*  H.S.  Mo.  1939*  reads  in  part: 

” Pensions  or  old  age  assistance  shall  be 
granted  under  this  law  to  any  person  who: 

******** 

” (3)  has  resided  in  the  State  for  five 
years  or  more  within  the  nine  years  im- 
mediately preceding  application  for  as- 
sistance and  for  tne  one  year  next  pre- 
ceding tne  date  of  application  for  as- 
sistance.” 

The  foregoing  statute  requires  one  to  be  a resident  of 
this  state  in  order  to  qualify  for  such  assistance,  however, 
no  place  in  the  act  does  it  specifically  state  what  shall 
happen  if  recipients,  upon  being  placed  upon  the  roll,  leave 
the  state  or  abandon  this  state  as  their  residence,  or  what 
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shall  amount  to  an  abandonment.  Therefore,  it  will  require 
a construction  of  the  whole  act  to  determine  the  legislative 
intent  about  such  matters, 

Section  9412,  R.S.  Mo,  1939»  requires  a reconsideration 
of  all  benefits  granted  as  often  as  the  administrator  deems 
it  necessary.  Furthermore,  if  the  writer  is  not  mistaken, 
the  Federal  Social  Security  Board  requires  a reconsideration, 
by  the  state  agency  of  every  case  receiving  old  age  assistance, 
every  six  months,  which  is  one  of  the  prerequisites  for  ob- 
taining Federal  assistance  in  the  payment  of  old  age  assistance 
grants. 

Under  Section  9411*  R.S.  Mo.  1939,  any  applicant  aggrieved 
by  the  action  of  the  State  Commission  by  the  denial  of  benefits 
in  passing  upon  the  appeal  to  the  State  Commission  may  appeal 
to  the  circuit  court  of  the  county  in  which  such  applicant  re- 
sides. The  constitutional  amendment  authorizing  the  payments 
of  grants  to  the  aged  in  this  state  did  not  in  any  manner 
restrict  the  payment  of  said  grants  to  residents  of  this  state. 
It  merely  grants  the  Legislature  the  privilege  of  enacting 
legislation  for  the  payment  of  old  age  assistance.  Section 
33(a),  article  III,  Constitution  of  1945,  reads  in  part: 

"The  general  assembly  shall  have  no  power 
to  grant  public  money  or  property,  or 
lend  or  authorize  the  lending  of  public 
credit,  to  any  private  person,  association 
or  corporation,  excepting  aid  in  public 
calamity,  and  general  laws  providing  for 
pensions  for  the  blind,  for  old  age 
assistance,  * * * 

To  say  the  least,  the  State  Social  Security  Act  is  am- 
biguous as  to  the  necessity  of  a recipient  of  old  age  assist- 
ance retaining  a residence  in  this  state  in  order  to  continue 
to  qualify  for  such  assistance.  Therefore,  we  6hall  examine 
the  title  to  the  Social  Security  Act.  We  find  the  original 
State  Social  Security  Act,  passed  by  the  53th  General  Assembly, 
provided  for  grants  to  needy  aged,  page  303,  Laws  of  Missouri 
1935-  The  title  to  said  act,  in  part,  reads: 

% 

"AW  ACT  to  provide  for,  regulate  and  fix 
the  conditions  and  requirements  for  as- 
sistance for  residents  of  the  State  over 
the  age  of  70  years;  + * * * " 
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The  59th  General  Assembly  of  the  State  of  Missouri  re- 
pealed the  foregoing  State  social  Security  Act  and  enacted 
in  lieu  thereof  a new  act,  page  467,  Laws  of  Missouri  1937, 
which  act  has  practically  the  same  qualifications  as  to  the 
length  of  time  one  must  reside  in  this  state  in  order  to 
qualify  for  assistance  as  was  contained  in  the  act  it  re- 
pealed, with  the  exception  the  new  act  no  longer  requires 
one  to  be  a citizen  of  the  United  States. 

It  is  reasonable  to  believe  that,  since  every  state  in 
the  Union  now  has  provided  for  grants  to  the  aged,  and  in 
view  of  the  fact  one  must  have  resided  in  this  state  a 
specified  period  of  time  before  qualifying  for  assistance, 
it  was  apparently  the  legislative  intent  that  only  those 
persons  who  can  qualify  as  residents  of  Missouri  are  entitled 
to  benefits  under  the  act. 

Therefore,  in  view  of  the  foregoing  statutory  provisions 
relative  to  residential  qualifications  for  certain  persons 
under  the  act  and  rules  of  statutory  construction  invoked,  we 
must  conclude  that  the  General  Assembly  in  enacting  the  State 
Social  Security  act  only  contemplated  that  residents  of  this 
state  shall  be  entitled  to  receive  assistance  under  the  act, 
and  when  said  recipients  no  longer  are  residents  of  this 
state  they  are  disqualified  to  receive  further  assistance 
under  tne  act. 

Just  when  a person,  who  has  once  resided  in  this  state 
a sufficient  length  of  time  to  qualify  for  a grant  under  the 
State  Social  Security  program,  shall  be  considered  no  longer 
a resident  of  this  state  and  disqualified  to  receive  further 
grants  is  very  difficult  to  determine.  "Residence"  is  a very 
flexible  term  and  has  no  fixed  meaning  applicable  alike  to 
all  cases.  This  department  has  heretofore  rendered  a very 
comprehensive  opinion  defining  the  words  "reside"  and  "resi- 
dence" as  used  in  the  State  Social  Security  Act.  That  opinion 
was  rendered  to  Colo'nel  Allen  M.  Thompson,  the  then  Commissioner 
of  the  Old  Age  Assistance  Division  of  this  state,  under  date  of 
September  2f$,  1935,  a copy  of  which  you  have  in  your  file. 
Therefore,  for  the  purpose  of  this  opinion,  we  deem  it  unneces- 
sary to  dwell  at  any  great  length  on  such  definitions,  but 
merely  refer  you  to  tnat  opinion. 

IM«  have  carefully  searched  the  decisions  in  this  and  other 
states  for  a specific  definition  of  "reside"  or  "residence,"  as 
it  applies  to  laws  pertaining  to  grants  for  old  a^e  assistance, 
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but  regret  to  say  that  we  have  been  unable  to  find  wherein 
any  court  has  ever  been  called  upon  to  construe  same.  The 
Legislature  has  defined  ’’residence"  in  Section  655 , K.S.  too 
1939,  as  follows: 

"The  construction  of  all  statutes  of  this 
state  shaxl  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  j egislature, 
or  of  the  context  of  the  same  statute:  * * * 
the  place  wnere  the  family  of  any  person 
shall  permanently  reside  in  this  state,  and 
the  place  where  any  person  having  no  family 
shall  generally  lodge,  shall  be  deemed  tne 
place  of  residence  of  3uch  person  or  persons 
respectively;  * * *" 

54  C.J.,  Sections  1 and  4,  pages  702  and  703,  in  part, 
lay  down  the  general  and  accepted  rule  as  to  the  elasticity 
of  the  word  ’'reside,’’  and  hold  that,  while  the  word  may 
occasionally  be  construed  to  mean  a temporary  place,  it 
ordinarily  means  permanent  residence.  Said  provisions  read 
in  part,  as  follows: 

"a.  In  General.  An  elastic  words,  often 
defined  and  construed  by  the  courts,  it 
is  employed  in  a wide  variety  of  sig- 
nifications, and  its  meaning  has  been 
variously  shaded  according  to  the  variant 
conditions  of  its  application,  for  it  is 
capable  of  different  meanings,  and  may 
receive  a different  meaning  according  to 
the  connection  in  which  it  is  found.  * * 

* * 


*********** 

"D.  Continuity  and  Permanency,  while  it 
is  said  that  the  word  may  signify  a 
temporary  abiding,  the  word  in  its  ordinary 
sense  carries  with  it  the  idea  of  permanence, 
as  well  as  continuity,  and  embraces  the  idea 
of  fixed  or  permanent  residence,  to  be  con- 
strued as  excluding  the  mere  casual  presence 
of  a transient,  and  implying  a permanent 
abode  as  contradistinguished  from  a mere 
temporary  locality  of  existence.  Furthermore 
it  imports  a habitation  of  some  degree  of 
permanency,  coupled  with  the  home  thought.” 
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As  stated  by  the  court  in  Greene  et  al.  v.  Beckwith, 

3^  Mo.  l.c.  337: 

"*  * * A mere  residence  of  a temporary 
nature  is  not  enough  to  constitute  a 
man  a resident  of  this  State.  It  has 
been  said  that  inhabitancy  or  residence 
does  not  mean  precisely  the  same  thing 
a 8 domicil,  but  that  they  mean  a fixed 
and  permanent  abode,  or  dwelling  place 
for  the  time  being,  as  contra-distin- 
guished from  a mere  temporary  locality 
of  existence— Matter  of  Wrigley,  4 Wend. 

602;  S.  C.  S Wend.  134.  * * * " 

(See  also  Reger  v.  Reger,  293  S.W.  l.c.  420.) 

while  intention  to  retain  this  state  as  one’s  residence 
has  great  weight,  the  courts  have  held  that  this  may  be  over- 
come by  actual  facts  and  manifest  appearances.  In  re  Lankford* s 
Estate,  197  S.W,  147,  l.c.  143,  the  court  said: 

"Residence  is  largely  a matter  of  in- 
tention. Lankford  v.  Gebhart,  130  Mo. 

621,  32  S.W.  1127,  51  Am.  St.  Rep.  535. 

This  intention  is  to  be  deduced  from  the 
acts  and  utterances  of  the  person  whose 
residence  is  in  issue.  * * *" 

(See  State  ex  rel.  Blackburn  v.  Smith,  64  Mo.  App.  313,  l.c.  320.) 

Therefore,  in  view  of  the  foregoing,  we  are  of  the  opinion 
that  one*s  residence  is  the  place  where  the  family  of  any  person 
shall  permanently  reside  in  this  state,  or  if  he  has  no  family, 
where  ne  shall  generally  lodge;  that  a continuity  of  a residence 
is  not  broken  by  mere  temporary  absence  with  intent  of  returning, 
or  without  a definite  intention  of  abandoning  such  residence. 

That  if  he  leaves  his  residence  and  while  absent  forms  the  in- 
tent cf  not  returning,,  the  continuity  of  his  residence  is  broken 
as  though  he  had  formed  the  intent  at  the  time  of  removing.  One 
merely  away  on  a visit  or  for  one’s  health  for  a reasonable 
length  of  time,  possibly  several  months  or,  in  some  cases,  possibly 
longer,  depending  upon  the  circumstances,  should  not  be  disqualified 
for  receiving  old  age  assistance  under  the  State  Social  Security 
Act.  However,  this  is  a matter  within  the  discretion  of  the 
Director  and  Commission,  and  he  should  exercise  such  discretion 
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under  the  particular  facts  in  each  case,  since  in  all  prob- 
ability there  will  be  no  two  identical  cases. 


CONCLUSION 

Having  reached  the  foregoing  conclusion,  we  will  now 
answer  your  questions  in  the  order  requested.  It  is  our 
opinion  that  your  questions  Nos.  1,  2,  4 and  6 should  be 
answered  in  the  negative.  No.  3 should  be  answered  in  the 
affirmative.  No.  5 should  be  answered  in  the  negative,  un- 
less there  is  a possibility  that  the  recipient  may  improve 
to  such  an  extent  that  he  intends  to  and  will  return  to  this 
state. 


Respectfully  submitted, 


AUbRi^Y  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


APPROVER: 


J.  E.  TaYL&K 

Attorney  General 
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COUNTY  HIGHWAY  COMMISSION: 


The  terms  of  members  of  County  High 
way  Commission  begin  on  the  date  of 
the  appointment  of  the  original  com 
mission  by  the  county  court,  and 
thereafter,  one  commissioner  should 
be  appointed  each  year  for  a four- 
year  term  beginning  on  that  date. 


February  2,  1948 


Honorable  Frank  Collier 
Prosecuting  Attorney 
Wright  County 
Mountain  Grove,  Missouri 


Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"As  prosecuting  attorney  of  Wright  County,  I 
request  the  following  opinion  of  your  depart- 
ment : 

"The  county  court  in  the  year  1927,  after  the 
enactment  of  what  is  now  Section  8503,  R.S., 

1939,  appointed  a County  Highway  Commission, 
in  conformity  with  the  statute,  namely  one 
commissioner  for  a term  of  one  year,  one  of 
a term  of  two  years , one  for  a term  of  three 
years,  and  one  for  a term  of  four  years,  as 
well  as  complying  with  the  requirements  as 
to  residence  in  proper  districts  and  politi- 
cal affiliations.  This  commission  organized, 
as  required  and  entered  upon  the  duties  of 
their  office.  Since  that  time  the  commission 
has  functioned,  with  original  as  well  as  other 
appointees . 

"Through  some  manner,  since  the  original  ap- 
pointments, the  statute  has  been  disregarded, 
overlooked  or  something,  in  that  they  did  not 
continue  to  appoint  a member  each  year  for  a 
four  year  term.  The  result  now  is  that  the 
commissioners  have  lately  been  appointed  for 
terms  of  four  years  each,  but  two  appointed 
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each  year , and  these  two  appointed  one  year 
apart.  In  other  words,  two  members  terms  ex- 
pired in  the  fall  of  1947,  and  according  to 
the  terms  the  other  two  members  terms  will 
expire  in  May  of  1948. 

"It  is  apparent  that  the  statute  has  not  been 
complied  with,  but  the  thought  is,  how  can  the 
matter  be  straightened  out  to  enable  the  court 
to  appoint  one  member  each  year  as  provided  by 
the  statute  in  the  future." 

The  creation  of  county  highway  commissions  was  provided  by 
an  act  of  the  General  Assembly  of  the  State  of  Missouri,  which  be- 
came effective  July  3,  1927.  Laws  of  1927,  page  421,  Section  8502, 
R.S.  Mo.  1939.  Section  2 of  that  act,  Section  8503,  R.S.  Mo.  1939, 
contained  the  following  provision: 

" * * * Not  more  than  two  of  said  commission- 
ers shall  be  appointed  from  the  same  county 
court  district,  and  not  more  than  two  thereof 
shall  be  affiliated  with  the  same  political 
party.  No  person  shall  be  eligible  to  appoint- 
ment as  a member  of  the  county  highway  commis- 
sion who  shall  not  have  attained  the  age  of 
twenty-five  years,  and  who  at  time  of  his  ap- 
pointment is  not  a bona  fide  resident  of  coun- 
ty wherein  appointed,  and  possessed  of  a know- 
ledge of  the  interest  of  said  county,  and  a 
known  supporter  and  advocate  of  a system  of 
county  highways,  constructed  and  maintained 
with  a view  to  affording  the  greatest  conve- 
nience to  the  greatest  number  of  inhabitants 
of  the  county  in  the  matter  of  f arm-to-market 
roads.  Within  ten  days  after  their  appoint- 
ment the  members  of  such  county  highway  com- 
mission shall  meet  at  the  county  seats  and 
organize  by  the  election  of  one  of  their  num- 
ber as  president,  and  another  as  secretary, 
of  said  commission." 

Inasmuch  as  the  statute  fixed  no  date  for  the  commencement 
or  termination  of  the  terms  of  the  commissioners,  those  dates  be- 
came fixed  by  the  date  of  the  appointment  of  the  original  commis- 
sion. State  ex  rel.  Rosenthal  v.  Smiley,  304  Mo.  549,  l.c.  558, 

263  S.W.  825.  Thereafter,  the  County  Court  should  have  appointed, 
as  of  the  same  date  of  the  original  appointment,  in  each  succeed- 
ing year,  one  person  for  a term  of  four  years. 
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The  purpose  of  the  legislation,  in  providing  varying  terms 
for  the  first  commission,  was  to  prevent  the  entire  commission's 
going  out  of  office  at  one  time.  In  such  circumstances,  a person 
appointed  to  fill  a vacancy  would  serve  only  until  the  end  of  the 
term  of  the  member  whom  he  succeeded.  The  same  would  be  true  of 
a person  appointed  to  succeed  a member  whose  term  had  expired,  but 
who  was  holding  over  because  his  successor  had  not  been  appointed. 
In  such  instance,  a new  appointee  would  serve  for  a period  of  four 
years  from  the  date  of  the  expiration  of  the  term  of  the  person 
whom  he  succeeded,  not  four  years  from  the  date  of  appointment. 
Heyward  v.  Long,  178  S.C.  351,  182  S.E.  145,  114  A.L.R.  1130;  43 
Am.  Jur.  18. 

Applying  these  principles  to  the  situation  in  your  county  in 
order  to  correct  the  method  of  appointment  to  conform  with  the 
statute,  the  date  of  the  appointment  of  the  original  commission 
should  be  ascertained,  as  well  as  the  terms  for  which  each  of  the 
original  commissioners  was  appointed,  then,  by  tracing  which  of 
the  original  commissioners  each  of  the  present  commissioners  has 
succeeded,  the  proper  date  of  expiration  of  the  terms  of  the  pre- 
sent members  of  the  commission  can  be  ascertained  and  all  future 
appointments  should  be  made  on  the  basis  of  the  terms  so  estab- 
lished. If  the  court  has  purported  to  appoint  a commissioner  for 
a four-year  term  which  would  expire  later  than  the  date  at  which 
his  term  would  have  expired  had  all  previous  appointments  been 
made  in  accordance  with  law,  the  term  should  be  regarded  as  ended 
at  such  earlier  date  and  a new  appointment  for  a term  of  four  year 
made  at  such  time. 


CONCLUSION 

The  terms  of  members  of  County  Highway  Commission  begin  on 
the  date  of  the  appointment  of  the  original  commission  by  the  coun 
ty  court,  and  thereafter,  one  commissioner  should  be  appointed 
each  year  for  a four-year  term  beginning  on  that  date. 

Respectfully  submitted, 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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MAGISTRATE  COURT:  Magistrate  cannot  require  deposit  for 

costs  in  all  civil  proceedings. 


February  11#  1948 


honorable  J.  A,  Combs 
Jud  o or  the  agistrate  Court 
;.;adlson  County 
rederlcktown,  lissouri 


Pear  Judge  Combs: 

This  is  in  reply  to  our  letter  of  recont  date  requestln  • 
an  opinion  from  tills  department  on  tho  following  set  of  facts: 

"Durin  ; the  past  year  we  have  found 
that,  in  civil  cases  filed  in  the 
a ;i3trato  Court,  it  is  sometimes 
very  difficult  to  collect  foes  due 
the  Sheriff  when  the  a gistrate  filing 
fee  of  5,00  only  is  paid  by  the  plain- 
tiff at  the  beginnin  j of  a suit.  v.e 
are  wondering  whether  it  would  be  law- 
ful and  proper  for  a Magistrate  Judge 
to  rule  in  his  court  that  the  sum  of 
10.00  be  deposited  by  the  plaintiff 
at  the  beginnin,;,  of  every  civil  suit, 
to  cover  both  the  filin  fee  a'nd  the 
Sheriff's  fees,  any  amount  remaining 
above  these  initial  costs  to  be  returned 
to  the  plaintiff  by  the  clerk  of  the 
agistrate  Court.” 

i’he  question  presented  is,  in  effect,  whether  the  judge 
of  the  ma  istrate  court  can  make  a ruling  of  court  requiring 
the  plaintiff  to  make  a cash  deposit  at  the  time  of  filing 
a civil  proceedin',  in  the  magistrate  court  in  a sum  sufficient 
to  cover  the  anticipated  court  costs. 

At  tho  outset,  it  will  be  well  to  point  out  that  courts 
have  an  Inherent  power  to  prescribe  rules  of  practice  to  regu- 
late their  proceedings  in  the  ad  iini3tration  of  ju  .tlce.  Much 
rules  of  court  must  bo  adhered  to  both  by  the  parties  liti  ant 
and  tho  court,  in  all  cases  which  fall  within  them,  so  long  as 
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they  remain  in  force.  State  ex  rel.  Brockman  fg.  Co.  v. 
7iiller,  241  S.» . 920;  Brooks  v.  Boswell,  34  Ho.  474;  State  ex 
rel.  Pedigo  v.  Robertson,  181  S . 987.  However,  such  rules 
must  be  reasonable  and  in  harmony  with  the  lay/.  A rule  which 
conflicts  with  or  stretches  a statute  does  not  legalize  any 
action  under  it  and  should  not  be  enforced  so  far  as  it  con- 
tradicts or  goes  beyond  the  statute.  In  the  case  of  national 
Refrigerator  Co,  v.  southwest  gissouri  Light  Company,  231  3.  .. 
930,  the  court  said  at  page  934: 

" * u-  Of  course,  the  law  must  be 

followed  regardless  of  the  rule;  in 
other  words,  the  rule  cannot  repeal 
the  provisions  of  tho  statute  regard- 
ing any  matter.  For  instance,  the 
statutes  specify  what  matters  shall  be 
preserved  by  tho  record  propor,  and 
what  matters  must  be  proserved  by  bill 
of  exceptions,  which  statutes  must  be 
complied  with  regardless  of  the  rule. 

If  a natter  required  by  the  statute  to 
be  preserved  In  the  record  proper  should, 
as  a matter  of  fact,  bo  preserved  in  the 
bill  of  exceptions  only,  or  vice  versa, 
tlr;at  error  would  not  be  cured  by  the  rule, 
and  the  opposito  party  could  by  his  motion 
call  the  attention  of  tho  court  to  the 
fact  that  the  matter  v.as  not  In  fact  prop- 
erly preserved  In  the  proper  legal  con- 
tainer. 

See  also  State  v.  Coclcrell,  217  3.W.  824;  Colhoun  et  al. 
v.  Crawford,  et  nl.,  50  rfo.  458;  Purcell  v.  'Tnnnibal  \ St. 
Joseph  Railroad  Co.,  50  Mo.  504;  State  ex  rrl.  Brockman  T'fg. 

Co.  v.  ’iller,  supra. 

The  Laws  of  Bissourl  of  1947,  ,rolume  2,  page  240,  section 
23,  provide  that  a fee  of  ^5.00  shall  be  allowed  the  magistrate 
in  each  civil  proceeding  instituted  in  Ms  court.  By  certain 
express  exceptions,  said  feo  must  be  paid  by  tho  plaintiff 
upon  the  commencement  of  any  such  proceedings  and  will  be 
charged  against  tho  losing  party,  the  some  to  be  ropnid  to  the 
plaintiff  If  he  Is  successful.  This  deposit  of  the  amount  of 
the  magistrate  fee  Is  tho  only  such  deposit  provided  for  In 
the  magistrate  law  and  is  not  actually  a deposit  for  costs  as 
contemplated  by  the  question  under  consideration. 
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With  regard  to  deposits  for  coats,  we  direct  your  atten- 
tion to  .Section  1402,  R.b.  Mo • 1939,  which  allows  the  court 
to  require  deposits  for  costs  under  certain  circumstances. 
Said  section  reads  as  follows; 

"If,  at  any  time  after  the  commencement 
of  any  suit  by  a resident  of  this  state, 
he  shall  become  non-resident,  or  in  any 
case  the  court  shall  be  satisfied  that 
any  plaintiff  is  unable  to  pay  the  costa 
of  suit,  or  that  he  is  so  .unsettled  as 
to  endanger  the  officers  of  the  court 
v/ith  respect  to  their  legal  demands,  the 
court  shall,  on  motion  of  the  defendant 
or  any  officer  of  the  court,  rule  the 
plaintiff,  on  or  before  the  day  in  such 
rule  named,  to  give  security  for  the  pay- 
ment of  the  costs  in  such  suit;  and  if 
such  plaintiff  shall  fail,  on  or  before 
the  day  in  such  rule  named,  to  file  the 
undertaking  of  some  responsible  person, 
being  a resident  of  this  state,  whereby 
he  shall  bind  himBelf  to  pay  all  costs 
which  have  accrued  or  may  accrue  in  such 
action,  or  deposit  with  the  clerk  of  the 
court  in  which  said  suit  is  pending  a 
sum  of  money  sufficient  to  pay  all  costs 
that  have  accrued  or  will  probably  accrue 
in  the  case,  subject  to  be  increased  at 
any  time  whenever  the  court  may  deem  proper 
and  by  its  order  require,  the  court  may, 
on  lotion,  dismiss  the  suit  unless  such 
undertaking  shall  be  filed  or  sum  of  money 
be  deposited  before  the  motion  is  determined.” 

The  above  section  provides  that  if  in  any  civil  case  the 
court  believes  the  plaintiff  is  unable  to  pay  the  cost  of  the 
suit,  or  is  so  unsettled  as  to  ondanger  the  officers  of  the 
court  with  respect  to  their  legal  demands,  the  court  shall, 
on  motion  of  the  defendant  or  any  officer  of  the  court,  re- 
quire tho  plaintiff  to  either  file  the  undertaking  of  some 
person  who  will  bind  himself  to  pay  all  costs  or  deposit  with 
the  clerk  of  tho  court  a sum  of  money  sufficient  to  pay  all 
cos 1 3 which  have  accrued  or  which  may  accrue  in  such  action, 
,e  believe  that  this  statute,  in  expressly  setting  out  the 
circumstances  voider  which  deposits  for  costs  may  be  required 
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and  the  procedure  which  the  court  must  follow  in  so  requiring 
such  deposits  for  costs.  Is  restrictive.  It  will  be  well  to 
point  out  that  deposits  for  costs  are  statutory  in  nature. 
Under  the  authority  of  the  abovo-oltod  cases  the  court  may  not 
proscribe  a rule  of  court  which  will  exceed  or  conflict  with 
the  terms  of  this  statute,  that  la  to  aay,  a rule  which  will 
permit  the  court  to  require  deposits  for  costs  in  every  civil 
proceeding  filed  in  the  magistrate  court. 


Conclusion. 

In  the  premises,  it  13  the  opinion  of  this  department 
that  the  Judge  of  the  magistrate  court  may  not  prescribe  a 
rule  of  court  which  will  require  deposits  for  costs  in  every 
civil  proceeding  instituted  in  the  magistrate  court. 


Respectfully  submitted. 


DD:ml 


DAVID  D0N1TELLY 
Assistant  Attorney  general 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


MAGISTRATE  COURTS: 
. MARRIAGE: 


A 

J 


onorable  Joseph  ?•  Collins 
Associate  Uhief  a istrate 
Civil  Courts  uiloin . 

St.  Louis,  Isaourl 


rear  Jud,jo  Collins: 

m 

This  is  in  reply  to  your  letter  of  recent  date,  requestin 
the  opinion  of  this  department  re,;arciin.  the  question  of  whether 
or  not  & rta  istrate  has  the  authority  to  solemnize  marri-a  _,es  in 
niiea  otl  6 in  w electee,  or  appointed, 

ectlon  3363,  Laws  o Missouri,  1945,  page  1145,  authcr- 
lzin  certain  officials  to  solemnise  raarria  ;efi,  provides: 

"Carriages  may  be  solemnized  by  any 
licensed  or  ordained  preacher  of  the 
ospel,  who  is  a citizen  of  the  United 
States,  or  who  is  a resident  of  this' 
state  unci  a pastor  of  any  church  in 
this  state,  or  by  any  Judge  of  a court 
of  record,  except  Judges  of  the  probate 
court." 

Of  course,  magistrate  courts  being  courts  of  record  (Laws 
of  issouri,  1947,  Volume  I,  pa  ,e  240,  section  19),  it  neces- 
sarily follows  that  a ma  istrate  is  included  in  the  application 
of  ectlon  3363  as  a Judge  of  a court  of  record  and  as  such  is 
authorized  to  solemnize  marria  es.  It  has  boon  co  held  by  this 
depart  lent.  To  ever,  ectlon  3363  makes  no  provision  concerning 
the  territorial  Jurisdiction  of  said  judges  in  performin  such 
services.  hirther,  no  such  provision  i3  fo.unc  in  the  general 
laws  relatln,,  to  magistrate  courts. 

Magistrates  are  elected  or  appointed  within  and  for  a 
particular  county.  The  official  acts  of  a magistrate,  in  order 
to  be  valid,  must  be  performed  within  the  territorial  boundaries 
of  that  county.  lie  is  not  a magistrate  in  any  other  county. 


Magistrate  can  solemnize  marriages  in 
his  county  alone  except  under  certain 
conditions . 


April  9,  1948 
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In  the  case  of  bate  cx  rel.  Gardner  v,  all,  221  S» ",  708, 

282  . !o,  421,  the  court  hold,  at  page  436: 

"It  Is  elementary  that  a court's  power 
* to  hear  and  determine  la  limited  to  Its 
territorial  Jurisdiction  as  dofined  by 
law,  leyond  this  its  orders  are  nulli- 
ties and  its  process  is  futile,  ( orks 
on  Jurisprudence,  p,  22, )" 

See  also  agoner  v.  Wagoner,  229  3...  1064  , 287  'to . 567, 
l.c.  894,  and  :tato  v,  Aronson,  350  Jlo,  309,  166  404,  l,c, 

407, 

It  wan  held  in  the  case  of  City  of  ..t,  Louis  v,  boomers, 

148  o.  398,  at  pa  ;e  401,  as  follows; 

"The  solemnisation  of  a marriage  la  in 
no  sense  a judicial  act.  ore  a justice 
to  perform  it  in  his  court,  no  record  or 
note  could  bo  made  of  it,  I_t  may  be  per- 
formed anywhere  v/lthln  his  jurisdiction, 
at  any  one  all  hours  of  the  night  or  on 
.Sunday  k v (Underscoring  ours.) 

Only  In  cortain  instances  is  a ma  .istrate  empowered  to  act 
in  a county  other  than  tho  ono  in  which  ho  was  elected  or  ap- 
pointed, If  the  magistrate  in  any  county  which  has  only  one 
magistrate  court  Is  incapacitated  and  unable  to  act,  or  is 
absent  from  the  county  for  a period  of  five  days  or  more,  the 
judge  of  the  circuit  court  of  such  county  may  make  an  ordor 
appointing  and  deal  ;nating  some  magistrate  of  another  county 
within  the  circuit  to  act  as  judge  of  the  magistrate  court  of 
such  county  until  tho  regular  magistrate  resumes  his  duties 
(Laws  of  issouri,  1946,  pa  ;e  765,  Section  10a),  This  provision 
applies  only  when  a temporary  vacancy  In  the  office  of  magistrate 
is  created,  /hen  a permanent  vacancy  is  created  in  such  office, 
the  Supreme  Court  of  Missouri,  in  accordance  with  Article  V, 

Section  6 of  the  Constitution  of  Missouri,  Is  authorized  to  Im- 
pose additional  duties  upon  a magistrate  and  transfer  such 
magistrate  from  one  county  to  another  until  a regular  magistrate 
Is  elected  or  appointed  for  that  county. 

Conclusion, 

In  view  of  tho  foregoing,  it  la  the  opinion  of  this  department 
that  a magistrate  Is  authorized  to  solemnize  marria  es  only  within 
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the  county  in  which  he  was  olected  or  appointed  unless  assigned 
to  another  county  by  the  Judge  of  the  circuit  court  of  such 
county  or  the  .upreme  Court  of  iiasouri,  as  provided  by  law. 


respectfully  suoml t ted. 


T AVID  DO  nr  LLY 

'.ssistant  Attorney  onoral 

APPROVED: 


... 


J.  . VJC.  L fi 
Attorney  crAft 
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SCHOOLS:  District  must  pay  tuition  if  high  schoc'.l  students  outside 
the  district.  Parents  liable  for  tuition  when* 


September  13*  191+8 
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Honorable  Joe  t»*  Collins 
Prosecuting  Attorney 
Cedar  County 
Stockton,  Missouri 


Dear  Mr*  Collins: 


This  department  is  in  reoeipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"In  the  case  of  a rural  district  not 
having  sufficient  funds  to  pay  the  re- 
ceiving high  school  district's  tuition 
and  transportation  charges  has  the  re- 
ceiving high  school  district  the  legal 
right  to  look  to  the  parents  for  the 
remainder  of  these  funds  and  should  the 
parent  not  accept  this  responsibility 
can  the  receiving  high  school  district 
stop  said  students  from  further  pursuing 
that  years  educational  oourse* 

"If  the  sending  district  is  responsible 
for  these  tuition  students  attending  high 
scnool  and  the  board  refuses  to  vote  the 
necessary  levy  is  there  any  means  by  which 
the  sending  district  could  be  forced  by 
the  receiving  high  school  district  to  pay 
this  tuition*" 


At  the  outset,  it  is  neoessary  to  discuss  the 
law  and  the  cases  applicable  to  the  question  of  the  pay- 
ment of  tuition  of  high  school  students  who,  because  the 
school  district  in  which  they  live  does  not  maintain  a 
high  school,  are  forced  to  attend  a high  school  outside 
of  the  district* 

Section  101+58,  M*S,A*,  Laws  of  Missouri,  191+5#  page 
16^7#  provides,  in  part,  as  follows: 
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"The  board  of  directors  of  each  and 
every  school  district  in  this  state 
that  does  not  maintain  an  approved 
high  school  offering  work  through 
the  twelfth  grade  shall  pay  the  tui- 
tion of  each  and  every  pupil  resident 
therein  who  has  completed  the  work  of 
the  highest  grade  offered  In  the  school 
or  schools  of  said  district  and  attends 
an  approved  high  school  In  another  dis- 
trict of  the  same  or  an  adjoining  county, 
or  an  approved  high  school  maintained  in 
connection  with  one  of  the  state  instl- 
« tut ions  of  higher  learnings  where  work 
of  one  or  more  higher  grades  Is  offered; 

* * * ." 


• ihe  effect  of  this  part  of  the  statute  is  tersely 
stated  in  the  case  of  Linn  Consol*  high  Sonool  hist*  Ho*  1 
vs*  Pointer's  Creek  Public  sohool  his trie t,  203  ^.u*  (2d) 

721,  l.o.  72I4.: 

"*  * * Section  101+58  requires  such  a 
district  to  pay  the  tuition  of  its 
children  who  have  finished  the  grades 
and  attend  high  sohool  In  another 
district.  * * * ." 

Section  101+58  further  provides  that  the  rate  of 
tuition  that  must  be  paid  by  the  sending  sohool  district 
Is  to  be  the  cost  per  pupil  of  maintaining  the  school  at- 
tended less  fifty  dollars  ( *50*00),  which  Is  paid  by  the 
state.  The  sending  sohool  district  Is  liable  for  this 
payment  from  the  funds  of  the  district,  and  they  must  levy 
the  entire  constitutional  amount.  If  necessary,  in  order  to 
pay  the  costs  of  sending  its  high  sohool  students  to  another 
district  or  school*  Section  11,  Article  X of  the  Constitu- 
tion of  Uissouri,  19l+5»  permits  a sohool  district  to  levy 
sixty-five  ( v0*65)cents  on  the  one  hundred  dollars  ($100*00) 
valuation  without  the  approval  of  the  voters  of  the  district* 
Any  greater  amount  must  be  voted  on  and  approved  at  an  elec- 
tion held  for  that  purpose*  In  the  Linn  Consol*  iilgi  Sohool 
District  case,  cited  above,  the  Linn  County  High  School  dis- 
trict sued  the  Pointer's  Creek  District  for  tuition  of  pupils 
residing  in  the  Pointer's  Creek  District  woo  had  attended 
high  school  at  Linn*  ihe  cQurt  neld  that  tne  Pointer's 
Creek  District  had  the  duty  to  pay  for  such  tuition,  and  the 
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fact  that  the  levy  had  not  produced  sufficient  funds  to 
pay  the  obligation  was  no  defense  if  the  maximum  consti- 
tutional amount  had  not  been  levied*  In  view  of  the  statute 
and  the  above  case  it  will  be  seen  thrt  the  duty  of. paying 
the  tuition  rests  upon  the  sending  school,  and  in  order  to 
pay  off  such  obligation,  the  maximum  constitutional  amount 
must  be  levied,  if  necessary. 

However,  Section  IOJ4.58  further  provides* 

n*  * * but  no  school  shall  be  required 
to  admit  any  pupil,  nor  shall  any  school 
be  denied  the  right  to  collect  tuition 
from  a pupil,  parent,  or  guardian,  if  the 
same  is  not  paid  in  full  as  hereinbefore 
provided*  * * •" 

Under  the  above  provision,  the  receiving  school  has  the 
right  to  refuse  to  admit  any  pupil  whose  tuition  has  not 
been  paid*  At  first  reading  it  might  appear  that  the  re- 
ceiving school  is  entitled  to  look  to  the  pupils,  parents 
or  guardians  for  the  tuition  if  the  same  is  not  paid  by 
the  sending  souool  district.  The  section,  however,  goes 
on  to  state  that: 

# ft  In  no  case,  however,  shall  the 
amount  collected  from  a pupil,  parent, 
or  guardian  exceed  the  difference  be- 
tween fifty  dollars  and  the  per  pupil 
amount  actually  paid  by  the  state, 

* * * ," 

This  section  states  that  the  amount  that  the  pupil,  parent 
or  guardian  is  liable  for,  is  the  difference  between  fifty 
dollars  ($50.00)  and  the  amount  paid  by  the  state.  The 
purpose  of  this  section  is  to  hold  the  pupil,  parent  or 
guardian  liable  only  if  the  amount  received  from  the  state 
did  not  total  fifty  dollars  ($50.00).  Jihe  Legislature  re- 
alized that  in  some  years  the  state  aid  given  to  school 
districts  who  send  their  high  school  students  outside  the 
district  rnii^ht  not  amount  to  fifty  dollars  (^50.00),  and, 
therefore,  provided  in  such  case  that  the  difference  between 
the  state  aid  and  fifty  dollars  ($50.00)  must  be  paid  by 
the  pupil,  parent  or  guardian.  ..e  can  take  judicial  notice 
of  the  fact  tn..t  since  the  passage  of  Section  101+53  the  state 
scaool  fund  revenue  has  been  sufficient  to  pay  the  entire 
amount,  and  th^t  the  pupil,  parent  or  guardian  has  never  been 
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culled  upon  to  make  up  the  difference.  What  was  said  in 
the  Linn  Consol,  high  School  District  case,  supra.  Is  not 
contrary  to  this  view,  because  therein  It  was  argued  that* 

"*  * * plaintiff  can  collect  the  tuition  from  the  pupils  or 
their  parents  or  guardians,  citing  Section  10lj58#  supra. 

* * * The  Cnurt  did  not  pass  upon  this  question  but 
merely  said  that  "The  primary  obligation  is  on  the  dis- 
trict. ",  and  did  hot  discuss  the  liability  of  the  pupil, 
parent  or  guardian. 

Furthermore,  if  the  sending  school  district  has 
not  levied  the  maximum  constitutional  amount  then  the  re- 
ceiving school  district  under  authority  of  the  Linn  Consol. 
High  School  District  case  may  obtain  Judgment  against  the 
sending  school  district  for  the  tuition  it  owes  upon  the 
students  residing  within  the  district  and  who  attend  the 
high  school  district  outside  said  district.  After  a Judg- 
ment has  been  obtained  t len,  as  stated  in  the  case  of  State 
ex  rel.  -ood  vs.  Hamilton  et  al.,  136  S.W.  (2d)  6 99»  mandamus 
will  lie  to  enforce  the  collection  of  an  additional  school 
levy  for  the  payment  of  the  Judgment  against  the  district. 
However,  this  procedure  is  open  only  if  the  sending  school 
has  not  levied  the  maximum  permitted  by  tae  Constitution. 

If  the  maximum  has  been  levied,  and  the  voters  of  the  dis- 
trict refuse  to  vote  an  additional  amount,  then  we  know  of 
no  way  that  the  district  may  be  lb  reed  to  provide  the  ad- 
ditional revenue  to  pay  for  the  cost  of  maintaining  said 
district,  including  the  tuition  of  its  hi#i  school  students. 
Of  course,  the  receiving  school  district  may  refuse  to  ac- 
cept the  high  school  students  If  the  tuition  is  not  paid. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  department 
that:  a school  district  whioh  does  not  maintain  a high 
school  must  pay  the  tuition  of  its  children  who  have  finish- 
ed the  grades  and  attend  high  school  in  another  district. 

The  pupil,  parent  or  guardian  is  responsible  for  the  payment 
of  tuition  only  if  the  amount  received  from  the  state  Is  less 
than  fifty  dollars  (C50.00),  and  such  responsibility  only 
extends  to  the  difference  between  fifty  dollars  ( 50.00)  and 
the  amount  received  from  the  state. 
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It  is  further  t.ie  opinion  or  tais  department  that: 
a ill Ja  30..00I  district  wuo  accepts  students  frcm  another 
district  which  has  not  levied  tae  maximum  constitutional 
amount  may  sue  the  sending  school  district  for  the  amount . 
of  the  tuition,  and  after  naving  obtained  a judgment, 
mandamus  the  sending  sonool  district  to  levy  the  addition- 
al amount  within  the  constitutional  limit*  If  the  sending 
school  district  has  levied  the  maximum  constitutional  amount 
and  the  voters  of  the  sending  district  refuse  to  approve  a 
larger  levy  then  the  receiving  school  district  has  no  re- 
course against  the  sending  school  district,  if  said  district 
is  unable  to  pay,  othor  than  to  refuse  to  admit  the  pupils 
from  said  sending  distrlot* 


Respectfully  submitted. 


APPROVED! 


ARTHUR  M.  0»KEj5FE 
Assistant  Attorney  General 


i,  £*  Taylor 

Attorney  ieneral 

AMO «K Sir 

\ 
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UNIVERSITY : Matching  of  funds  appropriated  for  construc- 

tion of  dormitories. 


June  2 , 1948 


Mr.  Leslie  Cowan,  Secretary 
Board  of  Curators  of  the 
University  of  Missouri, 

Columbia,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"The  Board  of  Curators  of  the  University  of 
Missouri  at  its  meeting  on  May  14,  1948,  di- 
rected that  inquiry  be  made  of  you  as  to  wheth- 
er or  not  the  procedure  outlined  below  which 
the  Board  proposes  to  follow  in  its  Dormitory 
and  Student  Union  Building  Program,  complies 
with  Section  9.230  of  H.  B.  445,  passed  by  the 
64th  General  Assembly,  which  appropriated  the 
sum  of  $2,465,000  for  the  construction  of  dor- 
mitories, dining,  and/or  recreational  facili- 
ties on  the  University  grounds  at  Columbia, 
and  which  included  a provision  that  this  sum 
be  matched  by  an  equal  amount  to  be  provided 
by  the  University  from  sources  other  than  State 
Appropriations.  Section  7.084  of  H.  B.  453, 
also  passed  by  the  64th  General  Assembly,  con- 
tains provisions  identical  with  those  found 
in  Section  9.230  of  H.  B.  445. 

"The  Board  of  Curators  proposes  to  meet  the 
matching  requirements  of  these  appropriation 
acts  by  the  issuance  of  revenue  bonds  and  by 
the  use  of  funds  in  its  possession,  other  than 
state  appropriated  moneys. 

"I  am  enclosing  a copy  of  the  Resolution  of 
the  Board  of  Curators  adopted  at  its  meeting 
on  June  4,  1947,  regarding  the  use  of  funds  of 
the  University  of  Missouri,  other  than  state 
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appropriated  moneys,  to  be  used  in  the  financ- 
ing of  the  Dormitory,  Dining,  and/or  Recrea- 
tional Facilities  Construction  Program.  The 
University  funds  referred  to  in  the  enclosed 
resolution  are  to  be  used  in  matching  state 
appropriated  moneys  as  provided  in  the  sec- 
tions of  House  Bills  445  and  453  referred  to 
above.  The  exact  amount  of  the  bond  issue, 
depending  on  costs,  may  be  different  from 
the  amount  of  the  bond  issue  mentioned  in  the 
resolution  but  the  procedure  will  be  the  same 
as  outlined  in  the  resolution. 

"Will  you  please  advise  me  as  to  whether  or 
not  these  University  funds,  if  used  in  the 
manner  outlined  in  the  enclosed  resolution, 
will  be  regarded  as  'matching  funds',  under 
the  terms  of  the  sections  of  House  Bills 
445  and  453  referred  to  above? 

"The  Board  of  Curators  will  appreciate  having 
your  opinion  in  this  matter  at  your  earliest 
convenience. " 

Section  9.230  of  House  Bill  445,  64th  General  Assembly  (Laws 
1947,  p.  183)  appropriated  the  sums  of  $2,456,000  and  $262,500  for 
the  purpose  of  building  or  purchasing  or  reconstructing  buildings 
for  dormitories  at  the  University  of  Missouri  and  the  School  of 
Mines  and  Metallurgy  respectively.  Included  in  the  aforesaid  act 
is  the  following: 

"Provided,  however , that  any  funds  appro- 
priated under  this  section  shall  be  expend- 
ed under  the  supervision  of  the  administra- 
tive boards  of  the  institutions  to  which  the 
money  is  appropriated,  and  such  funds  shall 
not  be  expended  unless  equally  matched  by 
funds  provided  for  by  the  issuance  of  reve- 
nue bonds  by  the  respective  institutions  or 
funds,  other  than  state  appropriated  moneys, 
supplied  by  the  respective  institutions  or 
from  federal  grants  made  to  them  for  such 
purposes;  and  provided  further , that  the  cost 
of  any  dormitory  now  under  construction  or 
which  may  be  purchased  or  reconstructed  which 
shall  provide  a part  of  the  program  under  the 
provisions  of  this  section  shall  be  consider- 
ed as  matching  funds  as  required  in  this  sec- 
tion; * * *." 
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The  resolution  which  you  submitted  to  us,  and  which  was  adopted 
by  the  Board  of  Curators  on  June  4,  1947,  contemplates  the  construc- 
tion at  the  University  of  Missouri  of  men's  and  women's  dormitories, 
and  the  Student  Union  Building  at  an  estimated  cost  of  $6,700,000. 

The  resolution  recites  that  revenue  bonds  in  the  amount  of  $2,235,000 
are  expected  to  be  issued  to  provide,  in  part,  matching  funds  under 
House  Bill  445.  In  addition,  the  sum  of  $2,000,000  "now  held  by  or 
due  to  the  University  from  sources  other  than  state  appropriations" 
is  by  the  resolution  set  aside  to  be  used  in  matching  the  funds  ap- 
propriated by  House  Bill  445. 

The  resolution  pertaining  to  the  School  of  Mines  recites  that 
$300,000  is  held  by  or  due  to  the  Board  from  sources  other  than  state 
appropriations,  and  that  the  issuance  of  revenue  bonds  in  the  amount 
of  $200,000  is  contemplated.  It  then  provides  that  the  aforementioned 
sum  of  $300,000  be  set  aside  as  matching  funds  under  House  Bill  445. 

The  minutes  do  not  reveal  the  source  of  the  sums  of  $2,000,000 
and  $300,000  to  be  set  aside  as  matching  funds  by  the  University  and 
the  School  of  Mines,  except  to  state  that  they  are  from  sources  other 
than  state  appropriations.  The  minutes  do  state  that  the  funds  had 
been  held  in  the  general  maintenance  budgets  of  the  respective  schools, 
and  that  the  University's  attorney  had  rendered  an  opinion  to  the  ef- 
fect that  the  Board  of  Curators  had  the  authority  to  use  such  funds 
for  the  construction  of  facilities  for  students. 

Not  having  seen  that  opinion,  and  not  knowing  the  source  of  the 
funds  in  question,  other  than  that  they  are  not  state  appropriated 
funds,  we  are  not  here  passing  upon  the  question  of  the  availability 
of  such  funds,  but  are  assuming,  for  the  purposes  of  this  opinion, 
that  they  are  funds  which  the  Board  may  use  for  the  purposes  in 
question. 

Section  9.230  of  House  Bill  445  requires  that  the  funds  appro- 
priated be  equally  matched  by  the  proceeds  of  the  revenue  bonds  or 
funds  other  than  state  appropriated  moneys  supplied  by  the  respec- 
tive institutions,  or  from  federal  grants  made  for  such  purposes. 

The  object  of  this  provision  is  obvious  and  its  meaning  clear,  we 
believe.  The  sum  of  $2,465,000  has  been  appropriated  for  the  Uni- 
versity. A fund  of  $2,000,000  has  been  set  aside  by  the  resolution, 
and  upon  the  issuance  and  sale  of  the  revenue  bonds  contemplated 
by  the  resolution,  the  sum  of  $4,235,000  will  be  available,  which 
will  more  than  equal  the  sum  appropriated  and  required  to  be 
matched.  For  the  School  of  Mines  the  Siam  of  $262,500  was  appro- 
priated. A sum  of  $300,000  has  been  set  aside,  and  upon  the  is- 
suance and  sale  of  revenue  bonds  a total  of  $500,000  will  be  avail- 
able, which  likewise  will  more  than  equal  the  sum  appropriated  and 
required  to  be  matched. 
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The  authority  of  the  Board  of  Curators  to  issue  revenue  bonds 
for  the  purposes  here  involved  was  established  in  the  case  of  State 
ex  rel.  Curators  of  the  University  of  Missouri  v.  McReynolds,  193 
S.W.  (2d)  611.  This  authority  has  now  been  expressly  provided  by 
statute.  Laws  1945,  p.  1715.  The  sums  of  $2,000,000  and  $300,000, 
set  aside  by  the  resolution  submitted,  matched  the  sole  requirement 
of  Section  9.230  of  House  Bill  445,  that  they  be  funds  other  than 
state  appropriated  moneys. 


CONCLUSION 

Therefore,  we  are  of  the  opinion  that,  upon  the  setting  aside 
of  the  sums  referred  to  in  the  resolution  of  the  Board  of  Curators, 
adopted  at  the  meeting  of  June  4,  1947,  and  upon  the  issuance  and 
sale  of  the  revenue  bonds  referred  to  therein,  the  Board  of  Cura- 
tors will  have  "equally  matched"  the  sums  appropriated  by  Section 
9.230  of  House  Bill  445,  64th  General  Assembly,  for  the  use  of  the 
University  of  Missouri  and  the  School  of  Mines  and  Metallurgy  for 
the  construction  of  dormitory  facilities. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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METROPOLITAN  AREA 

PLANNING  COMivlISSION:  Method  of  procedure  in  creating 

obligations  and  paying  expenses. 


September  2 , 19l|£ 


Honorable  Bert  Cooper,  Director 
Department  of  business  Sc  Administration 
State  Office  Building 
Jefforaon  City,  Missouri 


Dear*  Sir; 


Reference  is  made  to  your  request  for  an  official 
opiuioxi  of  tnis  office,  readiiig  as  follows 

"Governor  Donnelly  has,  be  executive  order, 
assigned  the  Commission  created  by  the  6ij.th 
General  Assembly  under  H.  B.  423 • 

"Would  you  please  give  me  your  interpre- 
tation of  Section  4,  page  3,  lines  10  to 
12  inclusive  of  H.  b.  1*23#  with  reference 
to  the  following  questions: 

"1.  Is  the  restriction  in  the  clause 
constitutional  and  binding? 

"2#  If  the  answer  to  question  one  ia  in 
the  affirmative,  would  the  law  be  complied 
with  when  Illinois  appropriates  a like 
amount  or  a greater  amount  to  that  of 
Missouri  and  makes  it  available  to  the 
joint  commission?  ' 

"3.  If  the  answer  to  question  two  Is  in 
the  affirmative  would  the  same  plan  apply 
to  the  expenditure  of  the  Missouri  appro- 
priation that  now  applies  to  other  divisions 
in  the  department? 

If  the  Answer  to  question  two  is  nega- 
tive could  the  amount  of  the  Missouri 
appropriation  be  expended  for  items  spool- 
fled  in  the  law  in  accordance  with  plans 
now  applying  to  other  divisions  and  adjust- 
ments be  made  by,  and  between,  the  Comptrollers 
of  the  two  states,  Illinois  and  Missouri,  at 
the  end  of  the  fiscal  year? 

"5*  Can  the  Illinois  Commission  or  the 
Missouri  Commission  act  independently  and 
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incur  financial  obit  ations  or  must  they 
work  jointly  for  such  obligation  to  be 
valid; 

*6,  Would  the  law  expressed  in  section  4 
and  laws  expressed  elsewhere  in  Missouri 
statutes  be  complied  with  by  each  state 
assuming  and  pay  Ing  f 1 or  one  half  of  each 
financial  obligation  incurred  by  the  com- 
missions working  jointly?  i.e.:  each  bill 
would  be  split  equally  and  two  requisitions 
made,  one  for  one  half  the  amount  to  Missouri 
and  the  other  half  to  Illinois? 

rt7.  will  you  please  suggest  one  or  more 
plans  by  which  the  lav/  specified  above  may 
be  best  complied  with  under  the  Missouri 
Constitution  and  Missouri  Statutes?" 

House  Bill  No.  4-23  of  the  64th  General  Assembly,  referred 
to  in  your  le  tter  of  inquiry,  provides  for  the  appointment  of 
a metropolitan  area  planning  connission  to  cooperate  with  a 
similar  commission  created  by  the  General  Assembly  of  Illinois. 
Such  joint  commission  has  been  enjoined  with  the  duty  of  pre- 
paring a comprehensive  plan  of  organization  and  administration 
for  the  planning  and  development  of  the  area  embracing  the 
City  of  St.  Loul3,  East  St.  Louis,  Illinois,  and  neighboring 
counties  and  muni c ipai i tie u.  no  are  further  informed  that  the 
64th  General  As3ombly  of  the  State  of  Missouri  has  appropriated 
the  su: . of  ^25*000.00  for  aue  carrying  out  of  such  duties  by 
the  Missouri  commission,  and  that  a like  sum  has  been  appro- 
priated by  the  General  Assembly  or*  the  State  of  Illinois. 

In  this  opinion,  wo  have  assigned  numbers  to  the  various 
phases  thereof  to  conform  with  the  numbering  accorded  in  your 
request. 


1. 

Lines  10  to  12  of  Section  4 of  House  Bill  No.  423  of  the 
64th  General  Assembly  read  as  follows: 

" * * * but  in  no  event  shall  the  expendi- 
tures by  the  Missouri  commission  exceed 
the  amount  of  expenditures  by  the  consnia- 
slon  of  Illinois." 

N 

In  the  fiscal  management  of  the  state,  the  General 
Assembly  is  supreme,  barring  constitutional  prohibitions. 
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The  General  Assembly  has  seen  fit  to  impose  the  limitation 
upon  the  expenditures  to  be  made  by  the  commission  to  an 
amount  equal  to  such  expenditures  made  by  the  Illinois  com- 
mission* We  do  not  find  any  constitutional  provisions  that 
would  serve  to  invalidate  such  action  by  the  General  Assembly. 
We,  therefore,  consider  the  restriction  constitutional  and 
-binding  upon  the  Missouri  commission. 


2. 

V»e  note  that  the  General  Assembly  of  Missouri  has 
employed  the  word  “expenditures"  in  the  limiting  clause. 

This  word,  in  its  plain  and  ordinary  moaning,  refers  to  dis- 
bursements or  actual  payments  or  the  outlay  of  money.  The 
word  "appropriation"  has  a distinctly  different  definition. 
Heading  the  entire  3ectlon  U of  the  act,  it  is  apparent  that 
the  General  Assembly  has  specifically  limited  the  outlay  to 
be  made  by  the  Missouri  commission  to  the  amount  similarly 
expended  by  the  Illinois  commission. 

We,  therefore,  consider  that  the  mere  appropriation  by 
the  General  Assembly  of  the  State  of  Illinois  of  an  amount 
equal  to  that  appropriated  by  the  General  Assembly  of  the 
State  of  Missouri  would  not  be  in  compliance  with  this  restric- 
tion, nor  authorize  the  Missouri  commission  to  spend  all  of 
its  appropriation. 


3. 

Question  Ho.  2 having  been  answered  in  the  negative,  no 
inquiry  remains  to  be  answered  under  paragraph  3« 


hr. 

We  presume  by  this  question  you  wish  to  be  advised  as 
to  whether  the  Missouri  commission  may  make  use  of  plans  pre- 
viously formula  sea  by  other  divisions  of  your  department,  and 
then  if  financial  adjustments  could  thereafter  be  made  by  the 
Comptrollers  of  Illinois  and  Missouri  at  the  end  of  the  fiscal 
year. 

We  do  not  believe  that  the  Missouri  commission,  as 
established  under  House  Bill  No.  1|23,  could  delegate  to  sane 
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other  state  agency  the  duty  of  preparing  the  plans  for  the 

preparation  of  which  sucn  comuia.Rsi.on  has  been  specifically 
created.  In  accordance  with  elementary  rules  of  law,  powers 
vested  In  the  state  agency  may  not  be  delegated  in  the  absence 
of  specific  authorization  or  fclorough  Implied,  necessity.  Con- 
sidering the  act  creating  the  Missouri  commission  in  its 
entirety,  the  purposes  for  which  created,  the  power  given  to 
the  commission  to  employ  necessary  administrative  and  techni- 
cal services  arid  the  appropriation  made  by  the  General  Assembly 
to  discharge  such  obligations  so  incurred,  it  seems  the  clear 
intent  to  be  that  the  Missouri  commission  personally,  and 
through  its  own  consulting  employees,  do  ana  perform  the 
duties  enjoined  upon  such  commission. 


5. 

Section  2 of  the  act  reads  as  follows: 

"The  commissioners  so  appointed,  in  co- 
ops ration  with  commissioners  or  represen- 
tatives lawfully  designated  by  the  State 
of  Illinois,  shall: 

'(a)  Prepare  a plan  of  organization  and 
administration  whereby  the  affected  com- 
munities of  the  area  may  most  effectively 
plan  and  guide  the  development  of  the  area 
in  matters  which  are  of  concern  to  the  area 
a3  a whole. 

' (b)  Submit  the  plan  so  prepared  to  the 
Sixty-fifth  General  Assembly." 

The  quoted  provision  of  the  act  seems  to  contemplate  that 
the  two  state  commissions  shall  jointly  prepare  the  organiza- 
tion and  administration  plans  for  the  area  as  a whole;  however, 
we  do  not  find  anything  in  the  act  thut  would  preclude  the 
Missouri  commission,  acting  independently  in  assembling  tbw 
necessary  data  and  making  the  necessary  research,  insofar  as 
the  duties  of  such  commission  affect  the  metropolitan  area 
located  within  Missouri.  In  fact,  Section  U of  the  act, 
authorizing  the  employment  of  administrative  and  technical 
employees,  tends  to  indicate  that  the  Missouri  commission  may 
act  independently  in  this  regard.  All  obligations  incurred, 
however,  are  subject  to  the  restriction  referred  to  in  No.  1, 
supra . 
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6, 

Y«e  believe  that  the  method  outlined  in  paragraph  6 of 
you r inquiry  is  the  proper  one  to  pursue  in  the  incurring  of 
ooli^ations  and  their  payment.  It  would  oe  a strict  conpli- 
anco  with  the  limitation  upon  the  Missouri  commission  that 
its  expenditures  should  not  exceed  those  of  the  commission 
created  by  the  General  Assembly  of  the  State  of  Illinois. 


7. 

He  believe  this  para^aph  of  your  inquiry  to  be  answered 
by  Ho.  6,  supra. 


Respectfully  submitted. 


WILL  F.  BERKY,  JR. 

Assistant  Attorney  General 


APPROVED: 

» 
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UNIVERSITY  OF  MISSOURI  Proposed  conveyance  of  real  estate 

PROPOSED  VOCATIONAL  from  Federal  Government  to  Board  of 

SCHOOL  AT  CAMP  CROWDER  Curators  of  the  University  of  Mis- 

souri for  use  as  site  for  vocational 
school,  restricting  same  to  that  use  for  twenty-five  year  period, 
providing  for  semi-annual  reports  to  War  Assets  Administration, 
providing  against  sale  of  property  within  twenty-five  years  of 
date  of  deed  without  consent  of  the  United  States,  and  providing 
for  reversion  to  the  United  States  in  the  event  of  violation  by 
the  Board  of  Curators  of  certain  restrictions  would  convey  abso- 
lute fee  simple  title  to  the  Board  of  Curators  within  the  meaning 
of  "An  Act  to  establish  a Missouri  State  Vocational  School",  Laws 
Mo.  1947,  pp.  364-365. 


December  3,  1948 


Mr.  Leslie  Cowan 
Vice-President  and  Secretary 
University  of  Missouri 
Columbia,  Missouri 

Dear  Mr.  Cowan: 
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This  will  acknowledge  your  recent  letter  in  which  you  request 
an  opinion  of  this  department.  Your  letter  is  as  follows: 

"The  64th  General  Assembly  passed  an  act  au- 
thorizing the  Board  of  Curators  to  acquire 
certain  facilities  at  Camp  Crowder,  Missouri 
under  certain  definite  conditions  for  the 
operation  of  a state  wide  Vocational  School. 

We  know  this  act  as  Senate  Bill  Number  282. 

We  have  been  negotiating  for  some  time  with 
the  officials  of  the  War  Assets  Administra- 
tion in  Washington  about  the  transfer  of 
this  property  to  the  University,  and  have 
recently  secured  a copy  of  the  deed  that  the 
War  Assets  Administration  is  willing  to  give 
the  University.  I am  enclosing  a copy  of 
this  proposed  deed  and  also  a copy  of  a let- 
ter from  the  General  Counsel  of  the  War  As- 
sets Administration,  outlining  the  condi- 
tions under  which  the  transfer  will  be  made. 

The  Board  of  Curators  requests  that  you  ex- 
amine the  proposed  deed  and  inform  it  whether 
or  not,  in  your  opinion,  such  deed  and  the 
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procedure  outlined  in  the  General  Counsel's 
letter  will  fulfill  the  requirements  of  the 
State  law  referred  to  above;  thus,  permitting 
the  Board  to  accept  title  to  the  property." 

You  have  also  submitted  for  our  information  the  letter  from 
Mr.  J.  H.  Joss,  General  Counsel  to  the  War  Assets  Administration, 
in  which  he  calls  attention  to  the  fact  that  it  has  been  the  pol- 
icy of  the  War  Assets  Administration,  firmly  established  and  long 
adherred  to,  that  in  all  disposals  of  property  by  that  agency,  the 
transferee  must  pay  all  external  administrative  expenses,  includ- 
ing such  items  as  cost  of  service,  decontamination,  inventorying 
and  segregating  personal  property,  etc.  You  have  also  submitted 
for  our  examination  and  consideration  the  form  of  deed  submitted 
to  you  by  the  War  Assets  Administration  which  will  hereinafter  be 
set  forth  in  part. 

The  question  arising  is  whether  or  not  a deed  from  the  War 
Assets  Administration  to  the  Board  of  Curators,  following  the  form 
submitted,  would  convey  an  absolute  fee  simple  title  to  the  real 
estate  conveyed  as  required  by  Section  5 of  an  act  establishing  a 
Missouri  Vocational  School,  Laws  Mo.  1947,  pp.  364-365. 

Section  5 of  the  said  act  is  as  follows: 

"This  act  shall  take  effect  only  in  the  event 
that  the  Board  of  Curators  shall  be  able  to 
acquire  absolute  fee  simple  title  to  the  re- 
quired property  located  at  a site  presently 
designated  as  Camp  Crowder,  Missouri,  pro- 
vided such  title  in  fee  simple  shall  be  ac- 
quired not  later  than  January  1,  1949,  and 
without  cost  to  the  State  of  Missouri." 

The  relevant  portion  of  the  form  of  deed  submitted  by  the 
War  Assets  Administration  is  as  follows: 

"WITNESSETH  THAT: 

"In  consideration  of  the  observance  and  per- 
formance by  the  of  the  convenants , 

conditions , restrictions  , and  reservations , 
hereinafter  set  forth,  and  other  good  and 
valuable  consideration,  receipt  of  which  is 
hereby  acknowledged , the  Government  does  by 
these  presents  remise,  release  and  forever 
quit  claim,  subject  to  the  convenant,  condi- 
tions, restrictions  and  reservations  herein- 
after contained  to  the  and  to  its 
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successors  and  assigns  the  following  described 

property  situated  in  the  County  of  , 

State  of  Missouri,  to-wit: 

"DESCRIPTION 


being  (a  part  of)  the  same  property  acquired 
by  the  , the  United  States  of  Amer- 
ica,   under 

of  record  in 

This  conveyance  is  made  and  accepted  upon 
each  of  the  following  conditions  subsequent 
which  shall  be  binding  upon  and  enforceable 
against  said  party  of  the  second  part,  its  sue 
cessors  or  assigns  and  each  of  them  as  follows 

FIRST ; That  for  a period  of  25  years 
from  the  date  of  this  convey- 
ance, said  premises  shall  be 
continuously  used  as  and  for 

(insert  a short 

statement  of  proposed  use)  by 

) and  for 

incidental  purposes  pertaining 
thereto  but  for  no  other  pur- 
poses . 

SECOND : That  for  a period  of  25  years 

from  the  date  of  this  convey- 
ance, the  party  of  the  second 
part,  its  successors  or  assigns 
shall  file  semi-annual  reports 
with  the  War  Assets  Administra- 
tion or  its  successor  in  func- 
tion, setting  forth  its  curri- 
cula and  other  pertinent  use 
for  the  purposes  first  above 
set  forth. 

THIRD : That  it  will  not  resell  or 

lease  said  premises  within  25 
years  from  the  date  of  this 
instrument  without  first  ob- 
taining the  written  authoriza- 
tion of  the  War  Assets  Admin- 
istration to  such  resale  or 
lease . 
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That  in  the  event  there  is  a breach  of  any  of 
the  above  conditions  by  the  party  of  the  sec- 
ond part,  its  successors  or  assigns,  whether 
caused  by  the  legal  inability  of  said  party 
of  the  second  part,  its  successors  or  assigns, 
to  perform  said  conditions,  or  otherwise,  dur- 
ing said  25  year  period,  all  right,  title  and 
interest  in  and  to  the  said  premises  shall, 
at  its  option,  revert  to  and  become  the  prop- 
erty of  the  United  States  of  America  which 
shall  have  the  immediate  right  of  entry  upon 
said  premises  and  the  party  of  the  second 
part,  its  successors  or  assigns  shall  for- 
feit all  right,  title  and  interest  in  said 
premises  and  in  any  and  all  of  the  tenements, 
hereditaments  and  appurtenances  thereunto 
belonging; 

PROVIDED  HOWEVER,  that  the  failure  of  the  War 
Assets  Administration,  or  its  successors  in 
function  to  insist  in  any  one  or  more  instances 
upon  complete  performance  of  any  of  the  fore- 
going conditions  subsequent  shall  not  be  con- 
strued as  a waiver  or  relinquishment  of  the 
future  performance  of  such  condition,  but  the 
party  of  the  second  part's  obligation  with  re- 
spect to  such  future  performance  shall  continue 
in  full  force  and  effect;  PROVIDED  FURTHER  that 
in  the  event  the  United  States  of  America  fails 
to  exercise  its  option  to  reenter  the  premises 
for  any  such  breach  within  26  years  from  the 
date  hereof,  all  of  the  foregoing  conditions 
subsequent,  together  with  all  rights  of  the 
United  States  of  America,  to  reenter  thereon 
as  hereinabove  provided  shall  as  of  that  date 
terminate  and  be  extinguished. 

IN  THE  EVENT  the  party  of  the  second  part,  dur- 
ing the  25  year  period  first  above  referred  to, 
replaces  the  temporary  structures  and  improve- 
ments on  the  demised  premises  at  the  date  hereof 
with  permanent  structures  and  improvements  to  be 
used  for  the  same  purposes  as  set  out  in  condi- 
tion numbered  FIRST  above,  it  may  make  applica- 
tion to  the  War  Assets  Administration  or  its 
successor  in  function  for,  and  the  latter  may, 
in  its  discretion,  abrogate  the  conditions  sub- 
sequent together  with  all  rights  of  re-entry 
hereinabove  contained. 
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The  party  of  the  second  part  may,  during  the 
said  25  year  period,  secure  abrogation  of  the 
conditions  subsequent  together  with  all  rights 
of  re-entry  hereinabove  contained,  by: 

a)  Payment  of  the  unamortized  portion 

of  the  100%  public  benefit  allow- 
ance granted  the  party  of  the  sec- 
ond part  from  the  current  market 
value  of  ; which  amor- 

tization shall  be  at  the  rate  of 
4%  for  each  completed  12  months 

of  operation  in  accordance  with 
the  terms  of  transfer;  and 

b)  Approval  of  the  War  Assets  Admin- 
istration, or  its  successor  in 
function. 

The  party  of  the  second  part,  by  the  accept- 
ance of  this  deed,  covenants  and  agrees,  for 
itself,  its  successors  and  assigns  that  the 
United  States  of  America  shall  have  the  right 
during  the  existence  of  any  national  emergency 
declared  by  the  President  of  the  United  States 
of  America  or  the  Congress  thereof,  to  the  full 
unrestricted  possession,  control  and  use  of  the 
premises  or  any  part  thereof,  including  any  ad- 
ditions or  improvements  thereto  made  subsequent 
to  this  conveyance,  without  charge  EXCEPT  THAT 
the  United  States  of  America  shall  be  respons- 
ible during  the  period  of  such  use,  if  occur- 
ring prior  to  (insert  date  25  years 

from  date  of  deed) , for  the  entire  cost  of  main- 
taining the  premises  or  any  portion  thereof  so 
used  and  shall  pay  a fair  rental  for  the  use  of 
any  installations  or  structures  which  have  been 
added  thereto  without  federal  aid;  PROVIDED  HOW- 
EVER, that  if  such  use  is  required  after  

(insert  date  25  years  from  date  of  deed)  or  the 
party  of  the  second  part,  its  successors  or  as- 
signs has  secured  the  abrogation  of  the  condi- 
tions subsequent  together  with  all  rights  of 
re-entry  as  hereinabove  provided,  the  United 
States  of  America  shall  pay  a fair  rental  for 
the  entire  portion  of  the  premises  so  used." 

It  appears  to  us  that  a properly  executed  deed,  following 
the  form  submitted,  would  convey  an  absolute  fee  simple  title  to 


-5- 


Mr.  Leslie  Cowan 


the  Board  of  Curators  within  the  meaning  of  the  Missouri  statute 
above  quoted.  It  is  our  opinion  that  the  title  conveyed  thereby 
would  be  a fee  simple  title  upon  conditions  subsequent.  In  so 
holding  we  have  considered  the  question  as  to  whether  or  not  the 
numerous  restrictions  contained  in  the  contemplated  deed  consti- 
tute such  limitations  as  are  repugnant  to  an  estate  in  fee  simple. 

We  believe  that  the  distinction  to  be  drawn  in  considering 
this  question  is  the  distinction  between  limitations  and  condi- 
tions. The  difference  between  a condition  and  a limitation  is 
that  a condition  prescribed  by  a grant  or  devise  does  not  defeat 
the  estate  when  broken,  unless  it  is  avoided  by  the  act  of  the 
grantor;  whereas,  a limitation  marks  the  period  which  is  to  de- 
termine the  estate  without  entry  or  claim  by  the  grantor.  (Smith 
v.  White,  5 Nev.  405). 

An  examination  of  the  form  of  deed  above  set  forth  reveals 
that  the  instrument  provides  that,  upon  the  violation  of  certain 
named  provisions  thereof,  the  ownership  of  the  land  shall  revert 
to  the  United  States  at  the  option  of  the  United  States.  Said 
provision  in  said  form  of  deed  is  as  follows: 

"That  in  the  event  there  is  a breach  of  any 
of  the  above  conditions  by  the  party  of  the 
second  part,  its  successors  or  assigns, 
whether  caused  by  the  legal  inability  of 
the  said  party  of  the  second  part,  its  suc- 
cessors or  assigns,  to  perform  the  conditions 
of  otherwise  during  said  25  year  period,  all 
right,  title  and  interest  in  and  to  the  said 
premises  shall,  at  its  option,  revert  to  and 
become  the  property  of  the  United  States  of 
America,  which  shall  have  the  immediate  right 
of  entry  upon  said  premises,  and  the  party 
of  the  second  part,  its  successors  or  assigns, 
shall  forfeit  all  right,  title  and  interest 
in  said  premises  and  in  any  and  all  of  the 
tenements,  hereditaments  and  appurtenances 
thereunto  belonging." 

It  should  here  be  observed  that  under  this  provision,  even 
in  the  event  of  the  violation  of  said  provisions  or  any  of  them, 
title  does  not  automatically  revert  to  the  United  States,  but  is 
reacquired  by  the  United  States  only  in  the  event  that  the  said 
government  sees  fit  to  exercise  its  option  to  re-enter  the  land. 
Bearing  the  above-stated  facts  in  mind,  we  now  direct  attention 
to  the  fact  that  the  habendum  clause  of  the  deed  is  sufficient 
to  grant  a fee  simple  title  to  the  Board  of  Curators  if  the  cove- 
nants, conditions,  restrictions  and  reservations  to  which  such 
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clause  makes  the  conveyance  subject  are  not  repugnant  to  a fee 
simple  title.  In  this  connection  we  direct  attention  to  the  fol- 
lowing quotation  from  said  habendum  clause: 

" * * * The  government  does  by  these  presents 
remise,  release  and  forever  quit  claim,  sub- 
ject to  the  covenants,  conditions,  restric- 
tions and  reservations  hereinafter  contained 
to  the  and  its  successors  and  as- 

signs, the  following  described  property  situ- 
ate in  the  County  of  , State  of 

Missouri  * * 

We  now  point  out  that  the  use  of  the  word  "heirs"  or  other  words 
of  inheritance  is  not  required  in  order  to  create  a fee  simple 
estate  in  Missouri,  by  reason  of  Section  3496,  R.S.A.  Mo.  1939, 
which  so  provides,  nor  is  it  necessary  in  a grant  to  a govern- 
ment, according  to  the  provisions  of  the  common  law  to  use  the 
word  "heirs"  or  other  words  of  inheritance.  In  this  connection 
we  quote  Sec.  743,  p.  435,  Vol.  2 of  Thomson  on  Real  Property: 

"The  common  law  rule  that  the  word  'heirs' 
or  its  equivalent  was  necessary  in  a deed  in 
order  to  convey  a fee,  had  no  application 
when  the  grant  was  to  the  Crown.  While  the 
individual  representing  the  sovereignty  might 
change,  the  sovereign  itself  was  immortal  by 
perpetual  succession;  and,  on  principle,  a 
life  estate  to  an  ideal  being  having  a per- 
petual and  uninterrupted  existence  must  be 
co-extensive  with  a fee  or  perpetuity,  and 
hence  words  of  succession  cannot  extend  it. 

So  a deed  to  the  government  does  not  require 
words  of  succession  or  inheritance  in  order 
to  pass  a fee." 

It  is,  of  course,  obvious  that  a deed  to  the  Board  of  Cura- 
tors of  the  Missouri  State  University  is  the  equivalent  of  a deed 
to  the  State  of  Missouri.  We,  therefore,  hold  that  the  habendum 
clause  of  the  form  of  deed  submitted  is  sufficient  to  convey  a fee 
simple  title  to  the  Board  of  Curators.  Since  this  is  true,  we  now 
come  to  the  question  as  to  whether  the  covenants , conditions , re- 
strictions and  reservations  contained  in  the  proposed  deed  are 
repugnant  to  the  fee  simple  estate.  We  are  of  the  opinion  that 
such  covenants,  restrictions,  conditions  and  reservations  consti- 
tute only  conditions  subsequent,  and  that  the  title  conveyed  is 
a fee  simple  on  conditions  subsequent,  since  it  is  determinable 
in  case  of  breach  only  at  the  option  of  the  grantor  and  not  by 
force  of  limitations  fixed  by  the  proposed  deed. 
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In  this  connection  we  must  consider  whether  the  25  year  re- 
striction on  alienation  without  the  consent  of  the  United  States 
is  repugnant  to  the  fee  simple  title.  Bearing  on  this  question 
is  the  following  pertinent  quotation  from  Thompson  on  Real  Prop- 
erty: 


"An  'estate  in  fee  simple'  arises  where  one 
has  an  estate  in  lands  or  tenements  to  him, 
and  his  heirs  forever,  and  such  an  estate  is 
not  inconsistent  with  a restriction  on  aliena- 
tion". (Thompson  on  Real  Property,  Sec.  733, 
p.  427,  Vol.  2.) 

We  now  come  to  the  question  as  to  whether  conditions  subse- 
quent generally  are  repugnant  to  the  fee  simple  title.  In  this 
connection  we  quote  as  follows  from  Tiffany  Real  Property,  Vol. 

1,  p.  308,  Sec.  191: 

"A  condition  subsequent  may,  be  the  common 
law  authorities , be  created  on  a transfer 
of  a fee  simple,  * * it  not  being  necessary 
that  the  transfer  have  a reversion  in  order 
to  support  the  right  of  re-entry". 

That  this  is  the  rule  in  Missouri  is  shown  by  the  doctrine 
set  forth  in  Alexander  v.  Alexander,  156  Mo.  413.  In  view  of  the 
very  illuminating  discussion  of  the  immediate  vesting  of  the  fee 
simple  estate,  coupled  with  conditions  subsequent,  the  breach  of 
which  may  result  in  the  divestiture  of  that  title,  we  quote  at 
length  from  the  opinion  of  Judge  Burgess  in  the  last  above-cited 
case.  This  was  a case  in  which  a father  bequeathed  a farm  to  his 
son  and  provided  that  the  son  should  well  and  faithfully  care  for 
and  support  his  mother  as  long  as  she  should  live.  After  the 
death  of  the  testator,  the  son,  not  having  supported  his  mother 
because  she  was  amply  provided  for  and  did  not  need  or  request 
his  support,  predeceased  his  mother,  and  the  son's  heirs  claimed 
that  the  will  had  vested  a fee  simple  title  in  the  son,  descend- 
able to  them.  This  contention  was  sustained  by  the  court.  The 
following  is  quoted  from  the  opinion: 

"The  conditions  for  the  care  and  support  of 
the  devisee's  mother  'as  long  as  she  shall 
live,'  without  charging  the  property  with 
the  performance  of  the  conditions,  'would 
seem  to  be  conditions  subsequent,  because 
of  the  implication  that  the  devisee  * * * 
was  to  have  possession  and  control  of  the 
premises  for  the  purpose  of  fulfilling  the 
conditions.'  (Morse  v.  Hayden,  82  Me.  loc. 
cit.  229.) 
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"In  Finlay  v.  King's  Lessee,  3 Pet.  loc.  cit. 
374,  Chief  Justice  MARSHALL  announces  the 
rule  with  respect  to  estates  as  conditions 
precedent  and  subsequent  to  be  as  follows: 
'There  are  no  technical  appropriate  words 
which  always  determine  whether  a devise  be 
on  a condition  precedent  or  subsequent.  The 
same  words  have  been  determined  differently; 
and  the  question  is  always  a question  of  in- 
tention. If  the  language  of  the  particular 
clause,  or  of  the  whole  will,  shows  that  the 
act  on  which  the  estate  depends,  must  be  per- 
formed, the  devisee  can  take  nothing.  If,  on 
the  contrary,  the  act  does  not  necessarily 
precede  the  vesting  of  the  estate,  but  may 
accompany  or  follow  it,  if  this  is  to  be  col- 
lected from  the  whole  will,  the  condition  is 
subsequent.’  (Burnett  v.  Strong,  26  Miss. 
116.) 

"The  conditions  being  subsequent,  it  must 
needs  follow  that  the  fee  vested  in  the  de- 
visee immediately  upon  the  death  of  the  tes- 
tator, and  that  the  land  descended  to  the 
plaintiff  Florence  on  his  death,  subject  to 
the  rights  of  the  devisee's  widow  therein 
under  our  statute,  unless  by  reason  of  non- 
performance by  him  of  the  conditions  of  the 
will  an  estate  to  which  he  was  previously 
entitled  was  divested.  It  should  not,  we 
think,  be  held  that  there  was  such  a non- 
compliance  with  the  conditions  of  the  will 
during  the  lifetime  of  the  devisee  as  to 
produce  such  a result,  for  the  reason  that 
his  mother  had  a competency  of  her  own,  did 
not  need  support,  but  voluntarily  supported 
the  devisee  and  his  family  up  to  the  time  of 
his  death,  and  never  at  any  time  requested 
him  to  care  for  and  support  her,  and  she 
must  therefore  be  held  to  have  waived  the 
same  as  she  unquestionably  had  the  right  to 
do. 

"The  conditions  imposed  upon  the  devisee  to 
well  and  faithfully  care  for  and  support  his 
mother,  were  of  a personal  character.  That 
this  was  the  view  of  the  testator  is  clear 
from  the  provisions  of  the  will,  for  if  it 
had  been  otherwise,  how  easy  it  would  have 
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been  for  him  to  have  provided  in  case  of  the 
death  of  the  devisee  before  his  mother,  for 
her  care  and  support  by  some  other  member  of 
his  family,  or  in  the  event  of  his  failure 
to  comply  with  the  covenants  that  the  land 
should  go  elsewhere. 

"But  he  did  not  do  this,  and  as  by  no  act 
or  omission  of  the  devisee  was  his  estate 
in  the  land  divested  during  his  lifetime, 
unless  it  was  occasioned  by  his  death,  it 
then  descended  to  his  child,  subject  to  the 
statutory  rights  of  his  wife,  as  before 
stated. 

"In  the  case  of  Burnham  v.  Burnham,  79  Wis. 
557,  the  testator  by  his  will  gave  a certain 
sum  to  each  of  his  children,  and  by  a codi- 
cil thereto,  declared  that  his  son  D.  should 
not  have  nor  receive  any  part,  parcel,  or  in- 
terest in  his  estate,  real  or  personal,  un- 
less within  five  years  after  the  testator's 
decease,  he  should  have  reformed  and  become 
a sober  and  respectable  citizen,  of  good  mo- 
ral character,  and  directed  that  if  he  did 
so  reform,  his  executors  should  pay  over  to 
him  one-half  of  the  property  bequeathed  to 
him,  and  if  he  remained  reformed  for  a fur- 
ther period  of  five  years,  pay  over  to  him 
the  other  half  thereof.  D.  died  within 
eleven  months  after  the  death  of  his  father. 

It  was  held  that  D.'s  right  in  the  estate 
vested  in  him  immediately  upon  the  death  of 
his  father,  subject  only  to  be  divested  by 
his  failure  to  perform  the  conditions  sub- 
sequent named  in  the  codicil,  which  by  his 
death  were  rendered  impossible. 

"In  Merrill  v.  Emery,  10  Pick,  507,  the  tes- 
tator gave  to  his  wife  one-half  of  all  the 
money  that  he  might  leave  in  his  house  at 
the  time  of  his  death,  together  with  all  his 
family  stores  at  that  time  on  hand,  upon  the 
condition,  that  she  would  relinquish  all  her 
right  to  dower  in  his  estate,  and  that  she 
educate  and  bring  up  his  granddaughter,  M.L.R. 
The  wife  died  seven  days  after  the  testator, 
without  expressly  waiving  the  provisions  made 
for  her  in  the  will,  or  claiming  dower.  It 
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was  held,  among  other  things,  that  the  con- 
dition to  educate  the  granddaughter  was  a 
condition  subsequent,  and  that  the  legacy 
vested  in  the  wife  and  the  non-performance 
of  this  condition  being  occasioned  by  an  act 
of  providence,  did  not  divest  the  legacy. 

"In  Richards  v.  Merrill,  13  Pick.  405,  the 
same  will  was  again  before  the  same  court 
for  construction,  and  it  was  held.  Chief 
Justice  SHAW  delivering  the  opinion  of  the 
court,  that  by  the  terms  of  the  will  the  ob- 
ligation imposed  upon  the  testator's  widow 
was  one  of  parental  care  towards  the  grand- 
daughter which  died  with  the  widow. 

"Our  conclusion  is  that  the  fee  to  the  land 
vested  in  the  devisee  under  the  will  imme- 
diately upon  the  death  of  the  testator,  that 
the  conditions  imposed  upon  the  devisee  by 
the  will  to  'well  and  faithfully  care  for 
and  support  his  mother'  were  conditions  sub- 
sequent, which  were  not  broken  by  him  during 
his  lifetime,  and  from  which  he  was  absolved 
by  death." 

We  here  comment  that  the  form  of  deed,  submitted  by  the  Uni- 
ted States  Government,  here  under  consideration,  as  hereinbefore 
demonstrated,  uses  such  language  as  would  vest  fee  simple  title 
in  the  grantee,  and  specifically  provides  that  the  conditions  set 
forth  therein  are  conditions  subsequent.  We  are,  therefore,  of 
the  opinion  that  under  the  doctrine  of  the  opinion  last  above 
quoted,  such  a deed  if  executed  would  undoubtedly  vest  a fee  sim- 
ple title  upon  conditions  subsequent  in  the  Board  of  Curators, 
the  grantee. 

Since  we  have  reached  the  conclusion  that  such  a deed  would 
convey  a fee  simple  title  on  conditions  subsequent  to  the  grantee, 
we  must  now  consider  the  question  as  to  whether  such  fee  simple 
title  would  be  an  absolute  fee  simple  title  within  the  meaning  of 
the  1947  statute,  supra.  We  advert  to  the  fact  that  said  statute 
contains  a provision  against  its  becoming  effective  unless  the 
Board  of  Curators  is  able  to  acquire  an  absolute  fee  simple  title 
to  the  land  in  question  before  January  1,  1949.  We  are  of  the 
opinion  that  a properly  executed  deed,  following  the  form  sub- 
mitted, would  convey  to  the  grantee  an  absolute  fee  simple  title 
within  the  meaning  of  said  statute.  We  hold  that  since  the  title 
conveyed  is  a fee  simple  title,  it  is  an  absolute  fee  simple  title 
because  there  is  no  distinction  under  the  law  between  a fee,  a fee 
simple  and  an  absolute  fee  simple. 
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In  this  connection  we  consider  pertinent  the  following  quota- 
tion from  Thompson  on  Real  Property,  Vol.  2,  p.  426,  Sec.  733: 

" * * * a fee  simple  estate  is  an  estate  of  in- 
heritance which  is  unconditional,  indefeasible, 
and  absolute,  and  which  descends  to  the  owner's 
heirs  generally  and  not  merely  to  a particular 
class  of  the  owner's  heirs  as  in  the  case  of  a 
fee  tail.  The  word  'absolute'  added  does  not 
impart  anything  to  the  legal  effect  of  the  term 
'fee'  or  'fee  simple'”. 

The  same  truth  is  expressed  in  Jecko,  Trustee  of  Hume  et  al. 
v.  Taussig,  45  Mo.  167,  in  the  following  words: 

"The  deed  authorizes  a conveyance  in  'fee'. 

Much  stress  is  laid  upon  the  distinction 
which  is  supposed  to  exist  between  an  es- 
tate in  'fee'  and  an  estate  in  'fee  simple 
absolute.'  It  is  urged  that  a right  to  con- 
vey in  'fee'  does  not  necessarily  give  the 
right  to  convey  in  'fee  simple  absolute.' 

The  distinction  in  question  may  have  once 
existed  and  had  practical  force  and  impor- 
tance in  England.  In  this  country,  however, 
it  is  apprehended  that  such  distinction  has 
become  dim  and  shadowy,  at  least  in  the  gen- 
eral mind.  The  term  'fee'  implies  an  in- 
heritable estate,  and  the  addition  of  the 
word  'simple,'  forming  the  compound  word 
'fee  simple,'  as  used  in  'modern  estates' 
and  conveyancing,  adds  nothing  to  the  force 
and  comprehensiveness  of  the  original  term. 

(1  Washb.  on  Real  Prop.  65-6.)  And  Mr.  Wash- 
burn says  that  a 'fee  simple  is  the  largest 
possible  estate  which  a man  can  have  in  lands, 
being  an  absolute  estate  in  perpetuity; ' and 
further,  that  'an  estate  in  fee  simple  conveys 
at  once  the  idea  of  an  interest  of  unlimited 
duration.'  (Id.  59,  66.)  Nor  does  the  addi- 
tion of  the  term  'absolute,'  as  'fee  simple 
absolute,'  add  anything  to  the  force  and 
meaning  of  term  'fee'  or  'fee  simple.'  (Id.) 

In  modern  estates  these  several  terms,  'fee,' 

'fee  simple,'  and  'fee  simple  absolute'  are 
substantially  synonymous. 

"It  is  nevertheless  true  that  an  estate  in 
fee  simple  may  be  granted  in  such  way  and 
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upon  such  conditions  that  it  may  be  defeated 
by  the  happening  of  some  future  event.*  * " 

We  are  of  the  opinion  that  under  the  doctrine  above  set  forth, 
which  prevails  in  the  State  of  Missouri,  every  "fee  simple  estate" 
is  an  "absolute  fee  simple  estate"  and  that  since  we  hold  that  the 
estate  that  would  be  conveyed  by  the  proposed  deed  would  be  a "fee 
simple  estate",  it  would  be  an  "absolute  fee  simple  estate"  within 
the  meaning  of  the  above  quoted  statute  for  the  reason  that  termi- 
nology used  by  the  Legislature  in  the  enactment  of  the  law  is  pre- 
sumed to  be  used  in  the  light  of  the  meaning  given  to  that  terminol- 
ogy by  the  court  decisions  of  the  State. 

The  later  Missouri  case  of  Bevins  v.  Smith,  104  Mo.  583,  l.c. 
601,  also  holds  that  the  terms  "fee",  "fee  simple"  and  "fee  simple 
absolute"  may  be  used  interchangeably,  and  quotes  Tiedeman  on  Real 
Property  in  support  of  such  holding. 

CONCLUSION 

We  are,  therefore,  of  the  opinion  that  if  the  Board  of  Cura- 
tors shall,  before  January  1,  1949,  accept  a conveyance  of  the 
land  involved  by  a properly  executed  and  delivered  deed,  follow- 
ing the  form  submitted  and  quoted  above,  the  said  Board  will  ac- 
quire an  absolute  fee  simple  title  within  the  meaning  of  the  Act 
"establishing  a Missouri  State  Vocational  School",  Laws  Mo.  1947, 
p.  364  and  365,  provided  the  said  conveyance  shall  be  accomplished 
without  cost  to  the  State  of  Missouri. 

Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED : 


J . E . TAYLOR 
Attorney  General 
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CIRCUIT  CLERKS:  Circuit  clerks  may- charge  10^  per  hundred  words  and 
TRANSCRIPTS : .figures  for  preparing  and  certifying  the  record  proper. 


FEES : 


and  5j^  per  hundred  words  and  figures  for  inserting 
and  certifying  the  bill  of  exceptions  or  abbreviated 
transcript  of  the  evidence  In  cases  on  appeal  to  the 
appellate  courts.  _ 


May  21,  1940 


Honorable  Marshall  Craig 
Prosocuting  Attorney 
Mississippi  County 
Charleston,  Missouri 
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Dear  Sir» 


We  have  your  letter  of  recent  date  wherein  you  recuest 
an  opinion  from  this  department  on  the  following  statement : 

"The  Circuit  Clerk  of  this  County  desires 
on  interpretation  of  Section  1340V  with 
reference  to  fees  of  clerks  of  the  Circuit 
Court.  The  question  with  which  he  is 
confronted  is  the  foe  to  which  he  is 
entitled  under  tills  soction  and  the  new 
code  whore  an  appeal  is  taken  in  a civil 
case.  The  prosent  miles,  as  wo  understand 
then,  are  that  tho  entire  transcript  shall 
be  filed  with  tho  clerk  and  question  then 
arisos  whether  or  not  the  clerk  is  ontitled 
to  fivo  conts  per  hundrod  words  for  the 
filing  of  tho  transcript." 

Section  13407,  R«  S.  Mo.  1939,  insofar  as  it  relates  to 
your  question,  provides  as  follows* 

"The  clerks  of  the  several  circuit  courts 
of  tills  state,  and  of  tl»  courts  of  common 
pleas,  ohall  receive  in  all  civil  proceed- 
ings the  following  foes  for  their  services* 

««*#««* 


"For  making  transcripts  for  tho  supreme 
court  or  either  court  of  appeals,  for 
ovory  hundrod  words.. 10 

"Provided,  that  in  counties  containing  less 
than  forty -fivo  thousand  inhabitants,  in 
cases  in  which  tho  party  ap  lying  for  such 
transcript  shall  furnish  to  the  clork  of 
any  circuit  court,  court  of  common  pleas. 


Hon.  Marshall  Craig 


2- 


or  criminal  courts,  a typewritten  copy  of 
any  bill  of  exceptions,  or  any  party  there- 
of, then  It  shall  bo  the  duty  of  suoh  clerk, 
at  the  rocuest  of  the  party  so  applying, 
to  incorporate  such  copy  Into  such  trans- 
cript, and  for  tho  part  so  incorporated  ho 
shall  receive  only  five  conts  per  hundrod 
words  and  figures." 

Since  Mississippi  County,  according  to  the  last 
decennial  census,  contains  a population  of  less  than  45,000 
inhabitants,  it  would  come  within  tho  proviso  clause. 

Section  135,  page  393,  Laic  of  Missouri,  1943,  which 
prescribes  tho  duties  of  the  clerk  in  respect  to  transcripts, 
provides  in  port  as  follows* 

"(a)  Y»ithin  ninety  (90)  days  aftor  an 
appeal  is  taken  the  appellant  shall  prepare 
or  cause  to  be  prepared  and  filed  with  the 
clerk  of  the  trial  court  a full  transcript 
of  the  record  in  tho  cause  including  tho 
bill  of  exception,  ’hen  said  transcript 
of  tho  record  has  been  agreed  to  by  the 
parties,  or  by  tho  judge,  the  clerk  of  the 
trial  court,  umor  his  hand  and  the  seal 
of  the  court,  sliall  transmit  said  tran- 
script of  the  record  to  tho  proper  appel- 
late court*  providod,  however,  that  the 
appollant  and respondent,  or  their  attorneys, 
may  agree  in  writing  upon  an  abbreviated 
or  partial  transcript  of  the  evidence, 
either  in  narrative  form,  or  in  question 
and  answer  form,  and  tho  same  shall  be 
deemed  and  taken  as  sufficient  on  such 
appeal,  and  shall  by  the  clerk  bo  incor- 
porated in  the  transcript  of  tho  record 
and  certified  and  transmitted  by  said 
clerk  to  the  proper  appellate  court,  in- 
stead of  the  bill  of  exceptions  mentioned 
above  •” 

Pursuant  to  the  provisions  of  said  Section  135,  the 
Missouri  Supreme  Court  has  promulgated  Rule  1.04.  This 
rule,  in  subsection  (a),  provides  as  follows* 

"The  distinction  between  the  'record  proper* 
and  tho  'bill  of  exceptions'  for  the  purpose 
of  determining  what  may  be  submitted  to  the 
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appellate  court  in  a civil  action  appealed 
from  a trial  court  is  abolished.  The  full 
transcript  of  the  record,  for  which  pro- 
vision is  made  by  Section  135  (1943  Act), 
except  when  otherwise  agreed,  shall  include 
in  the  order  filed  or  received  in  the 
trial  court,  the  ontlro  evidence,  includ- 
ing objections  or  requests  made  as  required 
by  Section  122  (1943  Act),  instructions, 
motions,  orders,  rulings,  and  other  matters 
to  which  objection  is  taken,  arid  shall  sot 
forth  so  much  of  the  record,  or  recitals 
thereof,  as  is  nocossary  for  a determina- 
tion of  all  questions  presented  to  the 
court  for  docision,  and  such  transcript 
shall  bo  deemed  to  include  the  bill  of 
exceptions  within  the  meaning  of  Section 
135  (1943  Act).  The  full  transcript  shall 
always  include  in  chronological  order  the 
pleadings  upon  which  the  action  is  tried, 
the  verdict,  the  findings  of  the  court  or 
jury,  the  judgment  or  order  appealed  from, 
motions  and  orders  after  judgment  and  the 
notice  of  appeal,  together  with  their 
respective  dates  of  filing  or  entry  of 
record.  In  the  event  that  the  trial  court 
extonds  the  time  to  file  tiie  transcript 
such  orders  and  the  dates  thereof  shall 
bo  included  in  the  transcript.  If  the 
respondent  is  dissatisfied  with  the 
appellants  transcript  ho  may  within  the 
time  allowed  for  serving  his  brief,  file 
such  additional  part  of  the  record  as  he 
deems  necessary.” 

It  will  be  noted  that  the  court,  by  this  rule,  has 
abolished  the  distinction  between  "record  proper"  and  "bill 
of  exceptions"  for  appeal  purposes  in  civil  cases.  However, 
wo  do  not  think  that  would  affoct  the  question  here.  Said 
Section  135  requires  the  clerk  to  prepare  the  transcript  on 
appeal.  The  transcript  includes  the  "rocord  proper"  and  "bill 
of  exceptions."  Under  the  foregoing  rule,  the  "record  proper" 
contains  the  pleadings  upon  which  the  action  is  triod,  the 
verdict,  the  finding  of  the  court  or  jury,  the  judgment  or 
order  appealed  from,  motions  and  orders  after  judgment  and 
the  notice  of  appeal,  together  with  respective  dates  of  filing 
or  entry  of  record. 

Referring  again  to  Section  135,  it  will  be  found  that  the 
"rocord  proper"  and  the  "bill  of  excoptiona"  (which  may  be 
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abbroviated)  constitute  the  transcript  of  record,  which  is 
certified  by  the  clerk.  This  section  also  seems  to  provide 
that  the  "bill  of  exceptions,"  or  the  abbreviated  transcript 
of  record,  is  incorporated  in  the  transcript. 

Under  Section  13407,  supra,  the  clerk  is  allowed  ten 
conts  per  hundred  words  and  figures  for  making  and  certifying 
the  "record  proper."  Under  the  proviso  clause  of  this  sano 
section,  the  clerk  is  allowed  five  conts  for  incorporating 
the  "bill  of  exceptions"  in  the  transcript,  l^ron  a reading 
of  those  sections,  wo  think  that  tho  same  charge  would  be 
made  for  incorporating  tho  abbreviated  transcript  of  the 
evidence  as  is  allowed  for  the"  full'  transcript  of  the 
evidence,  which  is  in  the  "bill  of  exceptions,"  because  tho 
clerk  does  not  have  to  transcribe  or  copy  tho  bill  of  excep- 
tions or  abbreviated  bill  of  exceptions.  He  merely  has  to  ■ 
Incorporate  it  In  the  transcript  and  tho  only  other  thing  he 
has  to  do  with  this  part  of  tho  record  Is  to  certify  it. 
Apparently  the  lawmakers  took  the  position  that  tho  clerk 
should  bo  allowed  something  for  inserting  and  certifying 
tho  bill  of  exceptions  as  part  of  tho  record,  and  for  that 
reason,  the  said  proviso  clause  was  placed  in  said  Section 
13407,  supra. 


CONCLUSION 


From  tho  foregoing,  it  is  tho  opinion  of  this  department 
that  the  clerks  of  circuit  courts  in  counties  having  less 
than  45,000  inhabitants  are  ontitlod  to  charge  ten  conts  per 
hundrod  wards  and  figures  for  copying  and  certifying  the 
record  proper  and  five  conts  per  hundred  words  and  figures 
for  incorporating  and  cortifying  a bill  of  exceptions  or 
abbroviatod  transcript  of  evidence,  in  a transcript  in 
casos  which  are  appealed  to  the  appellate  courts. 

Respectfully  submitted. 


APPROVED* 


TYRE  V;.  BURTON 

Assistant  Attorney  General 


J.  E.  TAILOR 
Attorney  General 
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DRAINAGE  DISTRxClS:  Merchantable  ' .mber  growing  in  ditches  of  a 

county  court  drainage  district  may  be  sold  by 
the  county  court  and  the  proceeds  credited  to 
such  drainage  district. 


July  10,  194$ 


Honorable  Marshall  Craig 
Prosecuting  Attorney 
Mississippi  County 
Charleston,  Missouri 


Dear  Sir; 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  end  reading  as  follows: 

*We  have  several  County  Court  Drainage  Dis- 
tricts in  this  County.  The  maintenance  on 
them  has  not  been  so  good  and  there  is  now 
a good  bit  of  merchantable  timber  .rowing 
up  in  the  ditches  themselves.  The  question 
has  arisen  as  to  whether  or  not  the  County 
Court,  as  the  proper  supervising  officials 
of  such  districts,  have  the  authority  to 
sell  the  merchantable  timber  and  put  the 
proceeds  in  the  general  revenue.  If  they 
do  not  have  this  authority,  because  their 
rights  are  easements  nd  perhaps  the  adjoin- 
ing land  owners  could  sell  the  timber,  is 
there  ;-ny  way  the  County  Court  could  force 
the  land  owners  to  remove  the  timber  and 
clear  the  ditch? 

. "Any  opinions  which  you  might  give  me  on 
this  matter  will  be  greatly  appreciated.” 

Section  12409,  K.  S.  Ko.  1939,  which  is  found  in  the  article 
dealing  with  county  court  draina  :e  districts,  provides,  in  part, 
as  follows: 

" * * * Whenever  any  land  is  acquired  by  any 
district  under  the  provision  of  this  article 
and  the  price  of  such  property  has  been  paid 
the  owner  b the  district,  the  title,  use, 
possession  and  enjoyment  of  such  property 
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shall  pats  from  the  owner  and  be  vested  In 
the  district,  and  subject  to  its  use,  profit, 
employment  and  final  disposition.  * * *" 

Under  the  above-quoted  provision,  the  title  to  the  ditches 
in  a county  court  drainage  district  is  vested  in  the  district 
itself. 

Section  12433,  R*  3.  ?*o.  1939,  provides  that  the  county 
court  shall  have  the  continuous  management  and  control  of  such 
drainage  districts.  The  members  of  the  county  court,  in  managing 
and  controlling  a drainage  district,  by  virtue  of  their  offices 
as  county  judges,  however,  act  only  for  the  drainage  district  it- 
self, and  their  powers  are  limited  to  using  the  assets  of  the 
drainage  district  only  in  improving  and  maintaining  the  ditches, 
drains  and  levees  of  such  district. 

Therefore,  the  county  court  may  3ell  the  merchantable  timber 
which  is  growing  in  the  ditches  of  a drainage  district  and  must 
credit  the  amount  received  therefor  to  the  credit  of  the  drainage 
district,  and  cannot  place  such  funds  in  the  county  revenue. 

Since  the  drainage  district  has  full  title  to  all  of  the  land 
use*1  for  ditches  in  the  drainage  district,  the  county  court  cannot 
force  the  landowners  to  remove  the  timber  growing  in  the  ditches. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  county  court 
may  sell  merchantable  timber  which  is  now  growing  in  the  ditches 
of  a county  court  drainage  district,  and  that  the  county  court 
must  place  any  money  derived  from  such  sale  to  the  credit  of  the 
drainage  district. 


Respectfully  submitted, 


C#  B.  BURNS,  Jr. 

Assistant  Attorney  Qeneral 

APPROVED : 


T."  T'TLoft 

Attorney  General 


\aPE  FAIR:’ 
APPROPRIATIONS: 


Money  cannot  be  expenced  by  the  Starte  ouw  ot  existing 
or  proposed  appropriations  for  the  purchase  of  the 
Veterinary  Building  located  on  the  State  Fair  Grounds 


March  1 , 194# 


filed 


Honorable  Tom  R.  Douglass 
Commissioner  of  Agriculture 
Jefferson  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"We  are  inclosing  certain  documents  relating 
to  the  sale  of  the  Veterinary  Building  lo- 
cated on  the  State  Fair  Grounds  at  Sedalia, 

Missouri. 

"We  would  like  to  make  a settlement  of  this 
matter,  and  therefore,  I respectfully  re- 
quest an  opinion  as  to  the  legality  of  the 
payment  out  of  present  Missouri  State  Fair 
appropriations  or  a direct  appropriation  to 
be  made  in  the  future  for  the  purchase  of 
this  building  by  the  State  of  £1500.00  to 
the  Missouri  State  Veterinary  Medical  Asso- 
ciation." 

The  documents  you  enclose  are  (1)  a letter  signed  by  Charles 
W.  Green,  Secretary  of  the  Missouri  State  Fair,  dated  February 
27,  1940,  in  which  it  is  stated  that  the  minutes  of  the  Missouri 
State  Fair  Board  show  that  the  State  Fair  Board  agreed  with  repre- 
sentatives of  the  Missouri  Veterinary  Medical  Association  that 
such  Association  oo  uld  build  on  the  State  Fair  Grounds  a Veteri- 
nary Building,  and  (2)  a Memorandum  of  Agreement  signed  by  cer- 
tain pe. sons  as  representatives  of  the  Missouri  Veterinary  Medical 
Association  and  by  Jewell  fiayes,  Commissioner  of  Agriculture,  and 
Charles  <v.  Green,  Secretary  of  the  State  Fair,  whereby  the  Mis- 
souri Veterinary  Medical  association  released  and  turned  over  the 
Veterinary  Building  on  the  State  Fair  Grounds  to  the  Missouri 
State  Fair  for  a purported  consideration  of  &1.G0.  It  is  pro- 
vided in  such  agreement  that  the  Party  of  the  Second  Part,  that 
is,  the  Missouri  State  Fair,  through  its  representatives,  Jewell 
Mayes  and  Charles  W.  Green,  cgree  to  assist  and  cooperate  with 
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the  Missouri  Veterinary  Medical  Association  in  asking  an  appro- 
priation by  the  General  Assembly  for  compensating  the  Associa- 
tion for  the  value  of  its  investment  in  such  building. 

We  have  examined  the  agreement  entered  into  between  the 
Association  and  the  State  Fair,  as  represented  by  Jewell  Mayes 
and  Charles  W.  Green,  and  it  is  our  opinion  that  such  agreement 
is  a good  and  valid  transfer  by  the  Missouri  Veterinary  Medical 
Association  of  all  right,  title  and  interest  in  such  building 
to  the  Missouri  State  Fair. 

Since  the  clear  and  complete  title  to  such  building  is  now 
in  the  Missouri  State  Fair,  we  are  of  the  opinion  that  the  Com- 
missioner of  Agriculture,  or  the  Missouri  State  Fair,  is  without 
authority  to  expend  money  either  out  of  a present  or  contemplated 
appropriation  in  order  to ‘purchase  such  building  from  the  Mis- 
souri Veterinary  Medical  Association. 

It  is  to  be  noted  that  there  is  no  provision  in  the  con- 
tract which  purports  to  make  the  transfer  of  the  right,  title 
and  interest  of  the  Association  to  the  Missouri  State  Fair  de- 
pendent upon  an  appropriation  of  any  amount  of  money  for  the 
building,  but  the  only  provision  is  one  which  states  that  those 
who  sign  for  the  Missouri  State  Fair  will  assist  the  Association 
in  attempting  to  get  an  appropriation  by  the  General  Assembly. 

The  agreement  itself  vests  all  right,  title  and  interest  of  the 
Association  in  the  Missouri  State  Fair  for  the  stated  considera- 
tion of  $1.00. 

Since  we  hold  that  the  agreement  was  a good  and  valid  one, 
and  binding  on  both  parties,  we  deem  it  unnecessary  to  discuss 
whether  or  not  the  construction  of  the  building  on  the  Missouri 
State  Fair  Grounds,  at  the  time  of  such  construction,  vested 
title  in  the  building  to  the  Missouri  State  Fair. 

We  do  not  at  this  time  pass  upon  the  question  of  whether 
or  not  the  Missouri  Veterinary  Medical  Association  could,  by 
court  action,  have  the  agreement  set  aside,  but  so  long  as  such 
agreement  is  not  set  aside  by  the  Association,  it  is  a good, 
valid  and  binding  agreement,  and  title  to  the  building  is  now 
vested  in  the  Missouri  State  Fair.  Therefore,  there  is  no 
title,  right  or  interest  in  the  Association  for  which  the  Com- 
missioner of  Agriculture,  or  the  Missouri  State  Fair,  could  pay 
the  Association. 
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CONCLUSION 


It  is  the  opinion  of  this  department  that  there  cannot  be 
paid  out  of  any  present  or  contemplated  appropriation  any  money 
to  the  Missouri  Veterinary  Medical  Association  for  the  purchase 
of  the  Veterinary  Building  located  on  the  Missouri  State  Fair 
Grounds. 


Respectfully  submitted. 


C.  B.  BURKS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


mm — 

Attorney  General 


— • ‘k 

TAXATION : 
SCHOOLS : 
ELECTIONS: 


Tax  ’’evy  voted  to  increase  taxes  for  construction  of  new 
school  building  can  be  earmarked  for  construction  of  such 
building.  Additional  levy  may  be  voted  at  subsequent  elec 
tion  if  necessary  for  (construction  of  school  building.  No 
tice  of  purpose  of  increase  and  rate  of  increase  is  suffi- 
cient to  earmark  taxes  received  from  such  levy. 


-Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
riipley  County 
Doniphan,  issouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  Doniphan  Consolidated  School  District 
plans  to  vote  a tax  levy  under  Section  1035$, 
page  22,  of  School  Laws  of  1947  to  build  a 
new  elementary  school  building.  They  wish 
to  vote  this  levy  and  hold  it  over  a number 
of  years  (4  years)  until  enough  is  raised  to 
build  the  school  building.  They  wish  to  ear- 
mark it  so  it  can  only  be  used  to  build  this 
elementary  school  building  and  for  no  other 
purpose.  Can  this  levy  be  earmarked  for  this 
purpose  and  thereby  be  used  only  for  said 
purpose? 

-x  * 

■"How  suppose  4 years  is  not  long  enough  to 
raise  enough  money  and  they  vote  another  levy 
to  run  4 years  longer.  Can  this  new  levy  also 
be  earmarked  for  purpose  of  building  a new 
elementary  school  and  lumped  with  the  first 
levy  so  earmarked  and  only  be  used  for  said 
purpose? 

"If  said  purpose  is  stated  in  the  school  elec- 
tion notices,  will  this  legally  earmark  the 
money  so  raised  by  said  levy  for  said  purpose 
so  stated  in  said  notices?" 

Section  10358,  Laws  of  i issouri,  1945,  page  1629,  provides 
as  follows: 

"Y/henever  it  shall  become  necessary,  in  the 
judgment  of  the  board  of  directors  or  board 
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of  education  of  any  school  district  in  this 
state,  to  increase  the  annual  rate  of  taxa- 
tion, authorized  by  the  constitution  for 
district  purposes  without  voter  approval, 
or  when  a number  of  the  qualified  voters  of 
the  district  equal  to  ten  per  cent  or  more 
of  the  number  casting  their  votes  for  the  di- 
rectors of  the  School  Board  at  the  last  school 
election  in  said  district  shall  petition  the 
board,  in  writing,  for  an  increase  of  said 
rate,  such  board  shall  determine  the  rate  of 
taxation  necessary  to  be  levied  in  excess  of 
said  authorized  rate,  and  the  purpose  or  pur- 
poses for  which  such  increase  is  required, 
specifying  separately  the  rate  of  increase  re- 
quired for  each  purpose,  and  the  number  of 
years,  not  in  excess  of  four,  for  which  each 
proposed  excess  rate  is  to  be  effective,  and 
shall  submit  to  the  qualified  voters  of  the 
district,  at  the  annual  school  meeting  or 
election,  or  at  a special  meeting  or  election 
called  and  held  for  that  purpose,  at  the  usual 
place  or  places  of  holding  elections  for  mem- 
bers of  such  board,  whether  the  rate  of  taxa- 
tion shall  be  increased  as  proposed  by  said 
board,  due  notice  having  been  given  as  re- 
quired by  Section  10413;  and  if  two-thirds  of 
the  qualified  voters  voting  thereon  shall 
favor  the  proposed  increase  for  any  purpose, 
the  result  of  such  vote,  including  the  rate 
of  taxation  so  voted  in  such  district  for  each 
purpose,  and  the  number  of  years  said  rate  is 
to  be  effective,  shall  be  certified  by  the  clerk 
or  secretary  of  such  board  or  district  to  the 
clerk  of  the  county  court  of  the  proper  county, 
who  shall,  on  receipt  thereof,  proceed  to  as- 
sess and  carry  out  the  amount  so  returned  on 
the  tax  books  on  all  taxable  property,  real  and 
personal,  of  such  school  district,  as  shown  by 
the  last  annual  assessment  for  state  and  county 
purposes,  including  all  statements  of  merchants 
as  provided  by  law." 

Jection  10419,  Laws  of  Missouri,  1945,  page  1632,  provides, 
in  part,  as  follows: 

"The  qualified  voters  assembled  at  the  annual 
meeting,  when  not  otherwise  provided,  shall 
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have  power  by  a majority  of  the  votes  cast: 

*****$**«{< 

"Fifth— To  determine,  in  accordance  with  Sec- 
tion 10353,  what  rate  of  taxation,  if  any,  in 
excess  of  that  authorized  by  the  constitution 
without  voter  approval,  shall  be  levied  on 
the  hundred  dollars  valuation  for  district 
purposes,  including  the  rate  necessary  to  pur- 
chase a site,  erect  a schoolhouse  thereon  and 
furnish  the  same. 

>1 ‘ # v * # * *l» 

Section  10366,  Laws  of  Missouri,  1943 » page  693 , provides, 
in  part,  as  follows: 

"All  school  moneys  received  by  a school  dis- 
trict shall  be  disbursed  only  for  the  purposes 
for  which  they  were  levied,  collected  or  re- 
ceived. There  is  hereby  created  the  following 
funds  for  the  accounting  of  all  school  moneys: 
Teachers*  Fund,  Incidental  Fund,  Free  Textbook 
Fund,  Building  Fund,  Sinking  Fund,  and  Interest 
Fund.  * * * * * All  money  derived  from  taxa- 
tion or  received  from  the  state  for  the  erec- 
tion of  school  building®,  from  sale  of  school 
sites,  schoolhouse  or  school  furniture,  from 
insurance,  from  sale  of  bonds,  shall  be  placed 
to  the  credit  of  the  ’Duilding  Fund’.  * * * " 

Since  Section  10419,  supra,  provides  that  the  voters  at  the 
annual  school  meeting  shall  vote  upon  the  rate  of  taxation  in 
excess  of  that  authorized  by  the  Constitution  without  voter  ap- 
proval, including  the  rate  necessary  to  purchase  a site,  erect 
a schoolhouse  thereon  and  furnish  the  same,  and  such  election  is 
in  accordance  with  Section  10356,  supra,  which  provides  for  the 
voting  of  an  increase  in  the  tax  rate,  and  provides  that  the 
board  shall  determine  the  purpose  or  purposes  for  which  the  in- 
crease is  required,  specifying  separately  the  rate  of  increase 
req  ired  for  each  purpose,  and  the  number  of  years,  not  in  ex- 
cess of  four,  for  which  the  proposed  excess  rate  is  to  be  ef- 
fective, such  sections  authorize  the  submission  to  the  voters  of 
a proposition  to  increase  the  tax  levy  for  a period  of  not  to 
exceed  four  years  for  the  purpose  of  raising  money  to  build  a 
new  scho  >1  building. 
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Section  10366,  supra,  provides  for  the  placing  to  the  credit 
of  the  " Building  Fund”  of  all  money  derived  from  taxation  for  the 
erection  of  school  buildings.  Since  the  taxes  that  would  be  col- 
lected from  a levy  voted  in  accordance  with  Section  1035#,  supra, 
for  the  erection  of  a new  school  building  would  be  placed  in  the 
"Building  Fund,"  3uch  fund  could  be  used  for  no  purpose  other 
than  the  erection  of  a new  school  building. 

Therefore,  if  at  the  end  of  the  period  for  which  the  in- 
creased taxes  for  school  building  purposes  were  voted,  there  were 
insufficient  funds  to  construct  a new  school  building,  the  fund 
would  remain  intact,  and  any  moneys  voted  at  another  election  for 
the  purpose  of  erecting  a new  school  building  would  be  added  to 
the  existing  funds  in  the  "Building  Fund"  and  all  of  such  funds 
authorized  at  such  elections  could  be  used  only  for  the  purpose 
of  constructing  a new  school  building. 

Notice  of  the  specific  purpose  of  the  rate  of  the  increase 
and  the  number  of  years  for  vdiich  such  rate  of  increase  is  to  be 
voted,  given  by  the  board  as  provided  in  Section  1035#,  supra, 
will  earmark  the  money  collected  from  the  levy  voted  at  such  elec- 
tion for  the  purpose  for  which  such  money  was  voted. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  under  the  provi- 
sions of  Section  1035#,  Laws  of  Missouri,  1945,  page  1629,  and 
Section  10419,  Laws  of  Missouri,  1945,  page  1632,  when  a tax  rate 
increase  is  voted  for  a number  of  years,  not  to  exceed  four,  for 
the  purpose  of  constructing  a new  school  building,  the  funds  de- 
rived from  such  tax  rate  increase  are  earmarked  for  that  specific 
purpose  under  the  provisions  of  Section  IO366,  Laws  of  Missouri, 
1943 , page  #93,  and  such  funds  cannot  be  used  for  any  other  pur- 
pose. 


It  is  further  the  opinion  of  this  department  that  if  in- 
sufficient funds  are  raised  from  such  a tax  rate  increase  during 
the  period  for  which  the  rate  of  increase  was  voted,  a new  levy 
can  be  voted  for  a number  of  years,  not  to  exceed  four,  and  the 
money  derived  from  such  tax  levy  may  be  added  to  that  derived 
from  the  previous  levy,  and  all  of  such  money  can  be  used  only 
for  the  purpose  of  constructing  a new  school  building. 

It  is  further  the  opinion  of  this  department  that  notice  of 
the  purpose  of  the  rate  of  increase  and  the  number  of  years  of  such 


Honorable  william  Lee  Dodd  -5- 


increase,  as  required  by  Section  1035# , supra,  is  sufficient  to 
earmark  the  money  derived  from  such  levy  so  that  it  can  be  ex- 
pended only  for  the  purpose  for  which  voted. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


Af PROVED : 


TTTTTaTOr 

Attorney  General  J 


CBB:1IR 


CONSTITUTIONAL  LAW: 
MILK: 


Illegal  milk  delivered  to  dairy  products 
plant  which  has  not  been  purchased  by  such 
plant  may  be  colored  with  harmless  color- 
ing matter  by  agents  of  Department  of  Agriculture  or  any  "A"  or  "C" 
grader  licensed  by  said  department.  Sec.  14103,  Laws  of  Mo.  1945, 
p.  83,  is  constitutional. 


May  22,  1948 


Honorable  Tom  R.  Douglass 
Commissioner 

Department  of  Agriculture 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting  an 
official  opinion  of  this  department  and  reading  as  follows: 

"In  the  enforcement  of  Section  14103  of  the 
Missouri  Dairy  Law,  which  relates  to  the 
coloring  of  illegal  dairy  products,  the  ques- 
tion arises  whether  or  not  the  Agents  of  the 
Missouri  State  Department  of  Agriculture  or 
any  licensed  'A1  or  ' C'  grader,  as  defined 
in  Section  14114,  Laws  of  Missouri,  1945, 
would  have  authority  to  color  illegal  milk, 
which  has  been  delivered  to  the  platform  of 
a dairy  products  plant  but  which  has  not 
been  accepted  or  purchased  by  the  plant. 

"Since  there  is  a question  as  to  the  invest- 
ment of  title  in  this  milk,  we  would  appre- 
ciate your  opinion  whether  or  not  the  owner- 
ship of  such  milk  has  changed  from  the  pro- 
ducer to  the  plant  when  it  is  delivered  on 
the  platform  of  the  processing  plant.  If 
this  title  has  not  changed  from  the  pro- 
ducer to  the  plant,  would  the  Agents  of  the 
Department  of  Agriculture  or  any  licensed 
'A'  or  'C1  grader  be  acting  within  their  au- 
thority if  they  colored  this  milk  before  it 
was  returned  to  the  producer? 

"We  should  also  appreciate  your  opinion  as 
to  the  constitutionality  of  Section  14103, 

Laws  of  Missouri,  1945." 


FILED 

3.H 


Honorable  Tom  R.  Douglass 


The  first  question  to  be  answered  is  whether  or  not  Section 
14103,  Laws  of  Missouri,  1945,  page  83,  placing  the  duty  upon  the 
commissioner,  his  agents,  or  any  licensed  "A"  or  "C"  grader  to 
color  any  illegal  dairy  product  which  is  delivered,  sold,  accepted, 
purchased,  or  held  in  possession  for  human  food  purposes  with  a 
permanent  and  harmless  coloring  matter,  is  constitutional. 

Many  courts  have  upheld  the  rule  that  such  a provision,  be- 
ing one  for  the  preservation  of  the  health  of  the  people,  is  not 
unconstitutional  and  does  not  violate  the  constitutional  inhibi- 
tion against  taking  property  without  due  process  of  law.  Stat- 
utes and  ordinances  enacted  under  authority  of  statutes  have  been 
invariably  upheld  as  being  constitutional  when  such  statutes  pro- 
vided for  the  summary  seizure  and  destruction  of  food  declared  by 
such  statute  or  ordinance  to  be  unlawful  and  injurious  to  the  pub- 
lic health. 

In  the  case  of  North  American  Storage  Co.  v.  Chicago,  211 
U.  S.  306,  the  United  States  Supreme  Court  upheld  an  ordinance  of 
the  city  of  Chicago  which  provided  that  the  employees  of  the  health 
department  of  the  city  could  enter  any  place  where  food  was  stored 
and  were  to  forthwith  seize,  condemn  and  destroy  any  putrid,  de- 
cayed, poisoned  and  infected  food  which  any  inspector  might  find 
in  and  upon  such  premises.  The  court  said,  1.  c.  320: 

" * * * The  power  of  the  legislature  to  enact 
laws  in  relation  to  the  public  health  being 
conceded,  as  it  must  be,  it  is  to  a great  ex- 
tent within  legislative  discretion  as  to  wheth- 
er any  hearing  need  be  given  before  the  de- 
struction of  unwholesome  food  which  is  unfit 
for  human  consumption.  If  a hearing  were  to 
be  always  necessary,  even  under  the  circum- 
stances of  this  case,  the  question  at  once 
arises  as  to  what  is  to  be  done  with  the  food 
in  the  meantime.  Is  it  to  remain  with  the 
cold  storage  company,  and  if  so  under  what 
security  that  it  will  not  be  removed?  To  be 
sure  that  it  will  not  be  removed  during  the 
time  necessary  for  the  hearing,  which  might 
frequently  be  indefinitely  prolonged,  some 
guard  would  probably  have  to  be  placed  over 
the  subject-matter  of  investigation,  which 
would  involve  expense,  and  might  not  even 
then  prove  effectual.  What  is  the  emergency 
which  would  render  a hearing  unnecessary?  We 
think  when  the  question  is  one  regarding  the 
destruction  of  food  which  is  not  fit  for  hu- 
man use  the  emergency  must  be  one  which  would 
fairly  appeal  to  the  reasonable  discretion  of 
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the  legislature  as  to  the  necessity  for  a 
prior  hearing,  and  in  that  case  its  deci- 
sion would  not  be  a subject  for  review  by 
the  courts.  As  the  owner  of  the  food  or 
its  custodian  is  amply  protected  against 
the  party  seizing  the  food,  who  must  in  a 
subsequent  action  against  him  show  as  a 
fact  that  it  was  within  the  statute,  we 
think  that  due  process  of  law  is  not  de- 
nied the  owner  or  custodian  by  the  de- 
struction of  the  food  alleged  to  be  un- 
wholesome and  unfit  for  human  food  with- 
out a preliminary  hhearing.  * * *" 

In  the  case  of  Blazier  v.  Miller,  10  Hun.  (N.Y.)  435,  the 
Fourth  Department  of  the  Supreme  Court  of  New  York  held  that 
where  the  city  of  Syracuse,  in  an  ordinance,  provided  that  the 
inspector  of  milk  had  authority  to  seize,  take  in  his  possession 
and  examine  all  milk  offered  for  sale,  or  brought  for  sale  into 
the  city,  upon  having  reasonable  cause  to  believe  that  the  milk 
was  below  the  standard  quality  of  pure  and  wholesome  milk,  and 
to  destroy  the  same,  that  such  ordinance  did  not  violate  the  pro 
vision  of  the  state  constitution  declaring  that  no  person  shall 
be  deprived  of  his  life,  liberty  or  property  without  due  process 
of  law.  The  court  said,  1.  c.  437: 

" * * * But  the  functions  of  the  milk  in- 
spector, under  the  ordinance  in  question, 
are  simply  ministerial.  He  is  to  destroy 
the  milk  if  it  is  found  to  be  below  the 
prescribed  standard;  otherwise,  not.  In 
order  to  ascertain  whether  it  is  below  the 
standard,  he  has  only  to  measure  its  spe- 
cific gravity  by  an  instrument  made  for  the 
purpose.  He  has  no  discretion  in  the  matter. 

It  is  immaterial,  therefore,  whether  the  own- 
er is  present  or  not.  If  present,  he  could 
do  nothing  to  change  the  result.  Notice, 
consequently,  would  not  avail  him,  and  so 
need  not  be  given.  * * *" 

In  the  case  of  Shivers  v.  Newton,  45  N.  J.  L.  469,  the  Su- 
preme Court  of  New  Jersey  held  that  a statute  which  empowered  a 
milk  inspector,  if  he  found  any  can,  vessel  or  package  of  milk 
which  had  been  adulterated,  to  condemn  the  same  and  pour  the  con 
tents  of  such  can  or  vessel  upon  the  ground  or  return  the  same 
to  the  consignor,  was  constitutional.  The  court  said,  1.  c.  473 

"That  the  title  to  all  private  property  is 
held  subject  to  the  paramount  consideration 
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of  the  health  and  safety  of  the  entire  pub- 
lic, is  too  well  settled  for  discussion.  It 
is  equally  well  established  that  the  author- 
ity inherent  in  the  state  under  the  title  of 
police  power,  enables  the  legislature  to  fix 
upon  certain  kinds  of  property  or  upon  the 
manner  in  which  property  is  used,  the  brand 
of  noxiousness  to  public  safety  or  health. 

And  when  the  character  of  a nuisance  has 
been  so  affixed  to  property  or  its  use,  it 
is  a frequent  exercise  of  legislative  power 
in  addition  to  the  visitation  of  a penalty 
to  be  recovered  by  action,  or  imprisonment 
upon  conviction  under  indictment  to  also  pro- 
vide for  the  abatement  of  the  nuisance  it- 
self by  means  of  a seizure  and  destruction 
of  the  property  itself.  The  exercise  of 
this  power  is  illustrated  by  the  numerous 
statutes  in  other  states,  which  have  re- 
ceived judicial  sanction,  among  others,  those 
providing  for  the  seizure  and  destruction  of 
liquor,  the  arrest  and  sale  of  straying  ani- 
mals, the  impounding  and  destruction  of  dogs, 
and  for  the  seizure  and  destruction  of  il- 
legally baked  bread.  Sedg.  Stat.  & Const. 

Law  434  note,  455  note.  In  the  case  of 
Weller  v.  Snover , 13  Vroom  341,  this  court 
sanctioned  the  act  of  a fish  warden  in  de- 
stroying a fish-basket  by  virtue  of  the  act 
of  1871  (Rev.,  p.  433,)  and  the  sanction  is 
put  upon  the  ground  of  the  right  to  autho- 
rize an  officer  to  abate  a nuisance. 

"In  the  section  of  the  act  now  under  inspec- 
tion, the  authority  of  the  officer  to  destroy 
rests  upon  the  fact  of  the  adulteration  or 
impurity  of  the  milk,  and  the  section  further 
provides  that  if  a subsequent  analysis  shall 
disclose  the  fact  that  the  officer  was  mis- 
taken in  the  result  of  his  examination,  the 
owner  is  to  be  paid  the  value  of  the  article 
destroyed. " 

In  the  case  of  Deems  v.  Mayor  and  City  Council  of  Baltimore, 
30  Atl.  648,  the  Court  of  Appeals  of  Maryland  held  that  an  ordi- 
nance of  Baltimore  making  it  unlawful  to  sell  or  offer  for  sale 
any  impure,  adulterated,  sophisticated  or  unwholesome  milk  or 
other  food  products,  and  defining  pure,  unadulterated,  unsophis- 
ticated and  wholesome  milk,  and  providing  that  the  milk  in  the 
possession  of  the  person  violating  or  neglecting  to  comply  with 
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the  provisions  of  the  ordinance  might  be  confiscated  and  destroyed 
by  the  inspector  examining  the  same,  was  constitutional.  The  court 
said,  1.  c.  650: 

" * * * And  the  real  question,  it  seems  to 
us,  under  the  demurrer,  is  whether  it  has 
the  power  to  direct  that  milk  which  is  found 
upon  inspection  not  to  come  up  to  the  stan- 
dard as  thus  prescribed  shall  be  destroyed. 

What  is  termed  the  'police  power'  has  been 
the  subject  of  a good  deal  of  consideration 
by  both  the  federal  and  state  courts,  and 
all  agree  that  it  is  a difficult  matter  to 
define  the  limits  within  which  it  is  to  be 
exercised.  Every  well-organized  government 
has  the  inherent  right  to  protect  the  health 
and  provide  for  the  safety  and  welfare  of 
its  people.  It  has  not  only  the  right,  but 
it  is  a duty  and  obligation  which  the  sov- 
ereign power  owes  to  the  public;  and,  as  no 
one  can  foresee  the  emergency  or  necessity 
which  may  call  for  its  exercise,  it  is  not 
an  easy  matter  to  prescribe  the  precise 
limits  within  which  it  may  be  exercised. 

It  may  be  said  to  rest  upon  the  maxim, 

'Salus  populi  suprema  lex';  and  the  consti- 
tutional guaranties  for  the  security  of  pri- 
vate rights  relied  on  by  the  appellant  have 
never  been  understood  as  interfering  with 
the  power  of  the  state  to  pass  such  laws  as 
may  be  necessary  to  protect  the  health  and 
provide  for  the  safety  and  good  order  of 
society.  * * * 

" * * * And  in  Mugler  v.  State,  to  which  we 
have  heretofore  referred,  Mr.  Justice  Harlan 
says:  'The  exercise  of  the  police  power  by 

the  destruction  of  property  which  is  itself 
a public  nuisance,  or  the  prohibition  of  its 
use  in  a particular  way,  whereby  its  value 
becomes  depreciated,  is  very  different  from 
taking  property  for  public  use,  or  from  de- 
priving a possessor  of  his  property  without 
due  process  of  law.'  * * *" 

In  the  case  of  Nelson  v.  City  of  Minneapolis,  127  N.  W.  445, 
the  Supreme  Court  of  Minnesota  held  that  an  ordinance  of  Minneapolis 
which  provided  that  no  person  should  bring  into  the  city,  or  offer 
for  sale  in  the  city,  any  milk  unless  the  owner  of  the  cows  from 
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which  it  was  drawn  should  first  file  in  the  office  of  the  commis- 
sioner of  health  a certificate  of  a licensed  veterinary  stating 
that  the  cows  have  been  examined  and  inspected  by  him,  given  the 
tuberculin  test,  and  found  free  from  all  contagious  diseases,  was 
constitutional.  The  court  said,  1.  c.  447: 


"Whether  the  ordinance,  in  so  far  as  it  au- 
thorizes a seizure  and  destruction  of  milk 
taken  from  uninspected  cows , and  brought 
within  the  city  for  sale,  in  violation  of 
the  ordinance,  so  violates  the  constitution- 
al rights  of  plaintiffs,  and  constitutes  a 
taking  of  their  property  without  due  process 
of  law,  is  the  important  question  in  the 
case.  It  is  urged  that  before  destroying  the 
milk  the  authorities  should  be  required  to 
ascertain  whether  it  is  in  fact  unwholesome 
and  unfit  for  food,  and  that  to  permit  them 
to  destroy  the  same  without  regard  to  whether 
it  is  or  is  not  free  from  disease  germs  au- 
thorizes a taking  of  property  for  public  use 
without  compensation,  and  is  not  that  due 
process  of  law  guaranteed  by  the  Constitu- 
tion. It  is  further  claimed,  with  respect 
to  the  enforcement  of  police  regulations, 
that  power  in  the  municipal  officers,  if  con- 
stitutional rights  be  respected,  must  be 
limited  to  those  methods  that  will  work  the 
least  injury  to  private  rights.  Counsel's 
argument  in  support  of  their  theory  of  the 
law  is  plausible  and  forceful,  but  we  are 
unable  to  concur  therein.  The  council  de- 
termined that  the  tuberculin  test  was  a rea- 
sonable and  the  most  practicable  method  of 
insuring  purity  in  the  milk  brought  into 
the  city.  To  enforce  the  regulation  the 
council  had  the  power  to  impose  such  penal- 
ties as  would  render  the  regulations  effec- 
tive and  serve  the  purpose  intended.  It 
provided,  in  addition  to  fine  and  imprison- 
ment, a destruction  of  the  condemned  milk. 

The  authorities  sustain  regulations  of 
this  character.  It  is  in  fact  the  only 
feasible  method  of  preventing  contaminated 
or  unwholesome  milk  from  reaching  the  citi- 
zens, and  to  enforce  or  compel  a compliance 
with  the  ordinance.  A mere  fine  or  imprison- 
ment of  the  offender  would  not  prevent  the 
milk  reaching  the  consumers;  but  its  destruc- 
tion, when  brought  into  the  city,  is  effec- 
tive for  all  purposes.  * * *" 
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Since  the  courts  have  uniformly  upheld  the  doctrine  that  un- 
wholesome, impure  and  illegal  food  products  may  be  summarily  seized 
and  destroyed,  it  is  obvious  that  Section  14103,  Laws  of  Missouri, 
1945,  page  83,  providing  for  the  addition  only  of  a harmless  color- 
ing matter  to  such  illegal  products,  and  the  addition  of  which  col- 
oring matter  could  not  affect  the  value  of  the  product  except  in  so 
far  as  it  would  prevent  consumption  by  human  beings,  does  not  of- 
fend the  inhibitions  in  the  state  and  federal  constitutions  pro- 
hibiting the  taking  of  property  without  due  process  of  law. 

Section  14127,  Laws  of  Missouri,  1945,  page  83,  sets  up  a 
standard  under  which  a determination  can  be  made  as  to  whether  or 
not  the  milk  referred  to  in  Section  14103  does  not  violate  any  pro- 
vision of  the  state  or  federal  constitutions. 

The  second  question  is:  Does  the  fact  that  title  does  not 
pass  between  the  producer  and  the  dairy  products  plant  prevent  the 
coloring  of  unlawful  milk  by  the  commissioner,  his  agents,  or  a 
licensed  "A"  or  "C"  grader,  when  such  milk  is  delivered  to  the 
dairy  products  plant? 

"Deliver"  is  defined  in  Funk  & Wagnalls  New  Standard  Dic- 
tionary of  the  English  Language,  as  follows: 

"To  place  in  the  power  or  possession  of 
another,  surrender  possession  of;  * * *" 

From  the  fact  that  the  terms  "delivered,  sold,  accepted,  pur- 
chased, or  held  in  possession  for  human  food  purposes"  appear  in 
Section  14103,  we  believe  it  is  obvious  that  the  word  "delivered" 
as  used  in  such  section  should,  under  the  provisions  of  Section 
655,  R.  S.  Mo.  1939,  be  given  its  plain,  ordinary  and  usual  sense. 

Therefore,  we  are  of  the  opinion  that  Section  14103  does  ap- 
ply to  a case  where  a producer  delivers  milk  to  a dairy  products 
plant,  and  that  it  is  the  duty  of  the  commissioner,  his  agents, 
or  a licensed  "A"  or  "C"  grader  to  color  milk  so  delivered  if  such 
milk  is  illegal. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  Section  14103,  Laws 
of  Missouri,  1945,  page  83,  is  constitutional. 

It  is  further  the  opinion  of  this  department  that  where  a 
producer  delivers  to  a dairy  products  plant  illegal  milk,  it  is 
the  duty  of  the  commissioner,  his  agents,  or  a licensed  "A"  or 
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"C"  grader  to  color  such  milk  with  a permanent  harmless  coloring 
matter. 


Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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Dear  Slrt 

This  is  in  reply  to  yours  of  recent  date  wherein  you  submit 
a request  for  an  opinion  on  the  following  question. 

"unen  the  sheriff  nas  a board  bill  for  the 
jury  saould  ne  file  it  each  month  with  the 
county  court  for  payment  or  should  he  wait 
until  the  state  allows  the  coat  bill  in  the 
case  and  pays  the  board  of  the  Juryf 

The  statute  which  is  applicable  now  to  paying  the  board  of 
juries  in  criminal  cases  is  found  in  Section  4221,  as  amended. 
Laws  Missouri,  \9b5,  page  fll 

"in  all  capital  cases  in  which  the  defendant 
shall  be  convicted,  and  in  all  cases  in  which 
the  defendant  shall  be  sentenced  to  imprison- 
ment in  the  penitentiary,  and  in  cases  where 
such  person  is  convicted  of  an  offent?  punish- 
able solely  by  imprisonment  In  the  penitentiary 
and  is  sentenced  to  imprisonment  in  the  county 
Jail,  workhouse  or  reform  Bchool  because  such 
person  Is  under  the  age  of  eighteen  years,  the 
state  shall  pay  the  costs,  if  the  defendant 
shall  be  unable  to  pay  them,  except  costs 
Incurred  on  behalf  of  defendant.  And  in  all 
cases  of  felony,  when  the  Jury  are  not  permitted 
to  separate,  it  shall  be  the  duty  of  the 
saeriff  in  charge  of  the  Jury,  unless  otherwise 
ordered  by  the  court,  to  supply  them  with  board 
and  lodging  during  the  time  they  are  required 
by  tne  court  to  be  kept  together,  for  which  a 
reasonable  compensation  may  be  allowed,  not  to 
exceed  three  dollars  and  fifty  cents  per  day 
for  each  member  of  the  Jury  and  the  officer 


Board  bills  of  juries  in  cases  in  which  state 
is  liable  for  costs  should  be  submitted  with 
the  criminal  cost  bill  and  county  court  should 
not  be  billed  for  such  expense. 


JURIES s 

PAYMENT  OP  BOARD  BILL 
OP  JURIES: 


September  22,  19I18 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Donniphan,  Missouri 
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in  charge;  and  the  same  shall  be  taxed  as  other 
costs  in  the  case,  and  the  state  shall  pay  such 
costs,  unless  in  the  event  of  conviction,  the 
same  can  be  made  out  of  the  defendant." 

s 

It  will  be  noted  that  this  section  provides  that  the  coats  for 
boarding  a jury  are  to  be  taxed  as  other  costs  in  the  case  and 
that  the  state  pays  the  costs.  There  is  no  provision  in  this  sec- 
tion for  the  sheriff  to  submit  this  board  bill  to  the  county  court 
and  the  county  court  be  reimbursed  when  the  state  pays  the  criminal 
costs  in  the  case. 

Since  county  courts  are  only  authorised  to  expend  money  when 
directed  by  statute,  and  since  there  is  no  provision  under  the 
statutes  for  the  county  court  to  pay  for  board  of  Jurors  in  felony 
cases  then  it  would  seem  that  the  sheriff  would  have  to  follow  the 
provision  of  said  Section  i|.221  and  obtain  payment  for  the  board 
of  the  Jury  from  the  state  through  the  criminal  fee  bill* 

CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  the 
county  court  would  not  be  authorized  to  pay  the  board  bill  of 
juries  in  felony  cases  and  that  the  sheriff  should  include  this 
Item  In  the  fee  bill  in  the  case  which  is  presented  to  the  state 
for  payment. 


Respectfully  submitted, 

APPROVED: 


J.  IS.  TAYtOR  TYRE  W.  BURTON 

Attorney  General  Assistant  Attorney  General 
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INTOXo—  «*TI*T1  LIQUOR:  Intoxicating  liquor  in  interstate  commex  ^ 

"across"  the  State  of  Missouri  from  Illinois 
to  Oklahoma  cannot  be  seized  for  not  bearin' 
Missouri  revenue  stamps. 


November 


Honorable  William  Lee  Dodd 
Prosecuting  Attorney 
Ripley  County 
Doniphan,  Missouri 

Dear  Sir: 

This  will  acknowlea  e receipt  of  your  recent  request 
for  an  opinion,  which  reaas: 

"I  will  appreciate  your  opinion  upon  the 
following  proposition:  Is  it  unlawful 
for  persons  to  transport  and  possess  in- 
toxicating liquors  in  the  state  of  Missouri 
that  were  purchased  from  dealers  in  the 
state  of  Illinois  and  consigned  to  points 
in  the  state  of  Oklahoma.  Several  Oklahoma 
truck  drivers  travel  across  this  part  of  the 
state  loaded  with  intoxicating  liquors. 

They  have  a bill  of  Lading  with  them  showing 
that  the  intoxicating  liquor  was  purchased 
in  the  state  of  Illinois,  the  number  of  cases, 
date  of  tne  sale  and  the  destination  points 
in  the  State  of  Oklahoma.  Dut  tnere  are  no 
Missouri  stamps  showing  the  Revenue  for 
Missouri  being  paid.  There  is  no  evidence 
that  they  intend  to  sell  or  dispose  of  the 
Liquor  in  this  state. 

"Mill  you  please  let  me  have  your  opinion 
as  to  whether  the  laws  of  the  State  of 
Missouri  are  being  violated." 

After  examining  the  Liquor  Control  Act  of  the  state  of 
Missouri,  it  is  beli  ved  that  only  three  sections  thereof  can 
in  any  light  be  considered  as  pertinent.  Section  4932,  R.S. 
Mo.  1939 » refers  to  the  transportation  of  nonlicensed  liquor, 
and  provides  as  follows: 

"any  person  who  shall  haul  or  transport  in- 
toxicating liquor,  whether  by  boat,  airplane, 
automobile,  truck,  wagon,  or  other  conveyance, 
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in  or  Into  this  state , for  sale,  or  storage 
and  sale  in  this  state,  upon  whicF”the  re- 
quired inspection,  labeling  or  gauging  fee 
or  license  has  not  been  paid,  shall  upon 
conviction  thereof,  be  deemed  guilty  of  a 
misdemeanor."  (Underscoring  ours.) 

Sectiqn  4931 » page  1055,  Laws  of  Missouri,  1945,  concerns 
carriers  furnishing  bills  of  lading  or  receipts,  when  requested, 
on  liquor  shipped  into  this  state,  and  provides  specifically  as 
follows: 


"livery  railroad,  express  or  transportation 
company,  or  other  common  carrier  or  contract 
hauler,  shall,  when  requested,  furnish  to 
the  supervisor  of  liquor  control  a duplicate 
bill  of  lading  or  receipt,  showing  the  name 
of  the  consignor  and  consignee,  date,  place 
received,  destination  and  quantity  of  in- 
toxicating liquors,  received  by  them  for 
shipment  to  any  point  within  this  state. 

Upon  failure  to  comply  with  the  provisions 
herein,  said  railroad,  express  or  trans- 
portation company,  or  other  common  carrier 
or  contract  hauler,  shall  forfeit  and  pay 
to  the  state  of  Missouri  the  sum  of  fifty 
dollars  for  each  ana  every  failure,  to  be 
recovered  in  any  court  of  competent  juris- 
diction. The  supervisor  of  liquor  control 
and  the  director  of  revenue  are  each  hereby 
authorized  and  empowered  to  call  upon  the 
prosecuting  attorneys  of  the  respective 
counties  or  the  circuit  attorneys  or  the 
attorney  general  to  bring  any  proceeding 
hereunder  on  the  relation  of  the  supervisor 
of  liquor  control  or  the  director  of  revenue, 
as  the  case  may  be,  to  the  use  of  the  State 
of  Missouri.  The  penalties  collected  shall 
be  disposed  of  as  provided  by  section  7, 
article  L£,  of  the  Constitution  of  Missouri, 
and  section  10376,  Revised  Statutes  of  Mis- 
souri, 1939,  as  amended."  (Underscoring  ours.) 


The  last  section  believed  possibly  to  be  related  to  the 
problem  is  Section  4#&4,  page  1045,  Laws  of  Missouri  1945, 
wherein  it  is  stated: 
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"No  person  shall  possess  intoxicating 
liquor  within  the  state  of  Missouri  unless 
the  package  in  wnich  such  intoxicating 
liquor  is  contained  and  from  which  it  is 
taken  for  consumption  has  upon  it . wKile 
containing  such  intoxicating  liquor,  stamps 
of  the  director  of  revenue  evidencing  payment 
o7  the  fees  ana  charges  required  by  this  act. 
Proviuea  further . that  nothing  in  this  act 
shall  be  so  construed  as  to  prevent  the 
natural  fermentation  of  fruit  juices  in  the 
home  for  the  exclusive  use  of  the  occupants 
of  the  home  and  their  guests. " (Underscoring 
ours. ) 

Regulation  No.  7»  subsections  (d)  and  (e),  pages  111, 

112,  of  the  Rule 8 and  Regulations  of  the  Supervisor  of  Liquor 
Control,  1%6,  make  approximately  the  same  provisions  and 
restrictions  as  the  statutes  quoted  supra,  and  read: 

"(a)  Liquor  Not  Stamped — Contraband.— Any 
spirituous  liquor  or  wine  shipped  into, 
sold  or  offered  for  sale  in  this  State  with- 
out such  excise  or  inspection  stamps  or 
labels  of  appropriate  number  and  denomination 
being  affixed  thereto,  shall  be  deemed  to  be 
contraband  and  shall  be  by  the  Supervisor  or 
his  inspectors  seized  and  disposed  of  as  such. 

. 

"(e)  Unstamped  Liquor— Possession  Of. — No 
person  other  than  a licensed  distiller, 
rectifier  or  wine  manufacturer  shall  possess 
in  this  State  any  spirituous  liquor  or  wines 
without  the  proper  number  and  amount  of  Mis- 
souri excise  or  inspection  stamps  or  labels 
being  affixed  to  tne  containers  thereof." 

It  is  apparent  from  a reading  of  the  statutes  quoted 
above  that  they  concern  liquor  that  is  brought  into  this 
state  "for  sale,  or  storage  and  sale  in  this  state."  Such 
is  not  the  situation  as  stated  in  the  letter  requesting  this 
opinion.  There  it  is  stated  that  the  liquor  is  transported 
"across"  the  state  of  Missouri.  There  is  no  statement  that 
such  liquor,  while  transported  across  the  state  of  Missouri, 
is  offered  for  sale  or  stored  and  offered  for  sale  in  Missouri, 
therefore,  Section  4932,  supra,  in  the  opinion  of  the  writer, 


Hon.  William  Lee  Dodd 


-4- 


does  not  apply.  Section  4334,  quoted  above,  does  not  apply 
for  the  reason  that  by  its  very  terms  it  is  necessary  that 
the  liquor  must  be  taken  from  the  container  before  any 
violation  of  the  act  can  occur.  This  appears  when  the  statute 
is  read  with  the  underlined  part  in  mind.  Section  4931 » supra, 
is  dependent  upon  a request  being  made  upon  the  carrier,  other- 
wise there  is  no  duty  upon  the  carrier  to  furnish,  without  a 
request,  the  bills  of  lading  or  receipts  provided  for  in  said 
section.  Furthermore,  it  would  seem  that  this  section  does 
not  cover  an  individual  operating  his  own  private  conveyance 
in  hauling  liquor  "across”  the  state  of  Missouri. 

It,  therefore,  is  the  opinion  of  this  department  that 
the  Liquor  Control  Act  of  the  State  of  Missouri  does  not 
contain  any  provision  which  would  enable  the  Department  of 
Liquor  Control  to  seize  liquor  being  transported  from  Illinois 
"across"  Missouri  to  Oklahoma.  As  long  as  such  liquor  is  not 
offered  for  sale  or  stored  and  offered  for  sale,  in  this  state, 
there  is  no  violation  of  Section  4932,  supra.  Nor  is  there 
any  violation  of  section  4334 , where  the  liquor  is  not  taken 
from  the  original  container. 

From  the  facts  stated  in  your  request,  it  appears  that 
the  liquor  is  being  carried  in  Interstate  commerce.  "Inter- 
state Commerce"  is  defined  in  C.  J.,  Volume  33,  page  475,  as 
follows: 

"Interstate  traffic.  Traffic  that  is 
moved  from  one  state  or  territory  into 
or  through  some  other  state  or  territory." 
"(Underscoring  ours.) 

When  that  definition  is  applied  to  the  liquor  moved,  as  stated 
in  your  request,  such  liquor  is  being  moved  in  interstate 
commerce.  The  protection  afforded  by  the  Commerce  Clause  of 
the  Constitution  of  the  United  States  applies  unless  such 
commerce  is  in  violation  of  state  law;  Duckworth  v.  State,  14# 
S.W.  (2d)  656;  Barnett  v.  State  ex  rel  Milner,  9 So.  (2d)  267, 
l.c.  263;  McCanless  v.  Graham,  146  S.W.  (2d)  137 » l.c.  133. 

If  the  transportation  of  liquor  in  interstate  commerce  is  not 
violating  the  law  of  the  state  in  which  said  liquor  is  being 
transported  the  protection  afforded  by  the  commerce  clause 
applies.  When  the  liquor  is  being  transported  in  violation  of 
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a atate  law  the  Twenty-first  Amendment  to  the  Constitution  of 
the  United  States,  as  implemented  by  the  Webb-Kenyon  act,  re- 
moves such  liquor  from  the  protection  of  the  commerce  clause. 
The  Twenty-first  amendment  reads  as  follows: 

"The  transportation  or  importation  into 
any  state,  territory,  or  possession  of 
the  United  States  for  delivery  or  use 
therein  of  intoxicating~liquors . in  viola- 
tion of  the  laws  thereof,  is  hereFy  pro- 
hibited." (Underscoring  ours.) 

The  Webb-Kenyon  act  reads  as  follows;  (U.S.C.a.  Vol,  27, 
Section  122,  (1935)  found  in  the  pocket  supplement  to  said 
volume) 


"The  snipment  or  transportation,  in  any 
manner  or  by  any  means  whatsoever,  of 
any  spirituous,  vinous,  malted,  fermented, 
or  other  intoxicating  liquor  of  any  kind, 
from  one  State,  Territory,  or  District  of 
the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof, 
into  any  other  State,  Territory,  or  District 
of  the  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof, 
or  from  any  foreign  country  into  any  State, 

Territory,  or  District  of  the  United  States, 
or  place  noncontiguous  to  but  subject  to  the 
jurisdiction  thereof,  which  said  spirituous, 
vinous,  malted,  fermented,  or  other  intoxi- 
cating liquor  is  intended,  by  any  person 
interested  therein,  to  be  received,  possessed, 
sold,  or  in  any  manner  used,  either  in  the 
original  package  or  otherwise,  in  violation  of 
any  law  of  such  State.  Territory,  or  district 
or  tne  United  States,  or  place  noncontiguous 
to  but  subject  to  the  jurisdiction  thereof, 
is  hereby  prohibited."  (Underscoring  ours.) 

The  operation  and  effect  of  the  above  quoted  act  is  discussed 
in  the  case  of  Haumschilt  v.  State,  221  S.  «.  196,  where  the 
Supreme  Court  of  Tennessee  had  before  it  a case  in  which  whiskey 
was  being  purchased  in  Missouri,  loaded  into  an  automobile  by 
the  purchaser  who  intended  to  take  it  to  Mississippi.  In  order 
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to  reach  his  destination,  the  purchaser  passed  through  the 
State  of  Tennessee,  and  distinguishing  tnat  case  from  the 
present  problem,  Tennessee  had  a law  prohibiting  the  trans- 
portation of  intoxicating  liquor.  At  l.c.  197,  the  Court 
stated: 

"The  ftebb-Kenyon  Act  divests  intoxicating 
liquors  of  their  interstate  character,  as 
we  understand  it,  when  they  are  being 
shipped  into  a state  to  be  received, 
possessed,  sold  or  in  any  manner  used  in 
violation  of  the  law  of  that  state.  In 
other  words,  such  liquors,  when  in  transit 
to  such  a state,  are  not  legitimate  articles 
of  commerce,  and  are  subject  to  the  laws  of 
the  states  into  which  they  are  brought  or 
through  which  they  pass.  That  the  law  of 
the  state  controls  in  such  cases  fully 
appears  from  Austin  v.  State,  101  Tenn. 

563,  43  3. ft.  305,  50  L.R.A.  473,  70  Am.  St. 

Rep.  703,  and  the  Supreme  Court  decisions 
therein  reviewed." 

Also,  in  State  v.  Frazee,  97  S.  £•  604,  605,  the  court  in 
applying  the  Lebb-Kenyon  Act,  said: 

"Thus  is  withdrawn  from  the  shipment  or 
transportation  of  intoxicating  liquors  the 
immunity  of  interstate  commerce,  and  ex- 
pressly forbidden  the  shipment  or  trans- 
portation into  a state  of  liquors  intended 
to  be  received  or  possessed  there  in  viola- 
tion of  the  law  of  such  state.  In  Clark 
Distilling  Co.  v.  western  Maryland  Ry.’  Co., 
supra,  242  U.  S.  325,  37  Sup.  Ct.  135, 

L.R.A.  1917B,  1213,  Ann.  Cas.  1917B,  345, 
the  court  said: 

"’The  movement  of  liquor  in  interstate  com- 
merce and  the  receipt  and  possession  and  right 
to  sell  prohibited  by  the  state  law  having 
been  in  express  terms  divested  by  the  Webb- 
Kenyon  Act  of  their  interstate  commerce 
character,  it  follows  that  * * * there  is  no 
possible  reason  for  holding  that  to  enforce 
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the  prohibitions  of  the  state  law  would 
conflict  with  the  commerce  clause  of  the 
Constitution.’  The  Webb-Kenyon  Act  ’did 
not  simply  forbid  the  introduction  of 
liquor  into  a state  for  a prohibited  use, 
but  took  the  protection  of  interstate 
commerce  away  from  all  receipt  and  posses- 
sion of  liquor  prohibited  by  state  law.”’ 

Under  the  holdings  of  the  cases  quoted  and  cited  above 
it  is  the  opinion  of  this  department  that  the  Webb-Kenyon  act 
removes  the  protection  affordeu  by  the  commerce  clause  and 
destroys  the  interstate  character  of  intoxicating  liquors 
only  waen  they  are  shipped  or  transported  in  violation  of  a 
state  law.  Unless  such  transportation  or  shipment  of  liquors 
does  violate  a state  law,  that  is  the  law  of  the  state  in 
which  they  are  being  transported  or  shipped,  the  liquor  re- 
tains its  interstate  character  and  remains  free  from  seizure 
by  reason  of  the  commerce  clause.  Support  for  this  reasoning 
is  found  in  McCanless  v.  Graham,  146  S.W.  (2d)  137,  at  l.c. 
133,  where  the  Supreme  Court  of  Tennessee  stated: 

"We  are  further  of  the  opinion,  as  was  the 
chancellor,  that  the  seizure  was  illegal 
because  appellee  was  engaged  in  interstate 
commerce.  Unaer  the  decisions  of  the  Federal 
courts  alcoholic  beverages  retain  their 
interstate  commerce  character  until  they 
actually  enter  the  forbidden  state.  United 
States  v.  Gudger,  249  U.S.  373,  39  S.Ct.  323» 

63  L.iid.  653;  Collins  v.  United  States,  5 Cir., 

263  F.  657;  Whiting  v.  United  States,  49  App. 

L.C.  225,  263  F.  477;  Preyer  v.  United  States, 

4 Cir.,  260  F.  157;  buries  v.  Commonwealth, 

172  Va.  573,  200  S.iS.  636.” 

The  case  of  Barnett  v.  State  ex  rel  Milner,  9 bo.  (2d) 
267,  l.c.  268,  discusses  the  problem  that  confronts  Missouri, 
and  holds  as  follows: 

”We  quote  from  15  C.J.S.,  Commerce,  p.  452, 

Sec.  99,  as  follows:  'As  noted  supra  Sec. 

6,  the  Twenty-First  Amendment  limits  and 
qualifies  the  commerce  clause  of  the  con- 
stitution; ana  while  it  does  not  entirely 
remove  intoxicating  liquors  from  the  pro- 
tection of  the  commerce  clause,  it  does 
have  this  effect  as  to  their  importation 
into  a state  in  violation  of  its  laws.  In 
view  of  this  amendment,  or  both  the  amend- 
ment and  the  Webb-Kenyon  Act,  many  state 
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laws  pertaining  to  intoxicating  liquors 
have  been  held  not  invalid  as  violating 
the  commerce  clause  of  the  federal  con- 
stitution, However,  the  amendment 
recognizes  no  right  in  the  state  to  en- 
act laws  concerning  liquor  shipped  tnrough 
the  state;  and  a state  law  is  invalid  as 
imposing  a direct  burden  on  interstate 
commerce  to  the  extent  that  it  applies  to 
interstate  shipments  through  the  state  of 
liquors  not  to  be  delivered  or  used  therein. 

"The  purpose  being  to  prevent  the  breakdown 
of  state  prohibition  laws  by  importations 
of  liquors  into  the  state  through  interstate 
commerce,  these  laws  are  generally  held  to 
mean  that  intoxicating  liquors  remain  the 
subject  of  interstate  commerce  until  they 
enter  the  state  where  they  are  to  be  used 
or  disposed  of  in  violation  of  the  state 
law. 

"The  late  case  of  Duckworth  v.  State  of 
Arkansas,  314  U.S.  390,  62  S.Ct.  311 » 36 
L.  Kd.  294,  133  A.L.R.  1144,  recognizes 
the  right  of  the  state  to  enact  reasonable 
police  regulations  safeguarding  the  move- 
ment of  intoxicating  liquors  in  interstate 
commerce  through  the  state,  to  the  end 
that  such  liquors  shall  not  be  bootlegged 
in  transit. 

"We  have  found  no  authority  for  the  holding 
of  the  trial  court.  However  desirable  it 
may  be  to  anticipate  and  shut  off  the  move- 
ment of  liquors  into  a sister  state, 
especially  a border  state,  in  violation 
of  its  laws,  the  law  of  tne  land  does  not 
render  such  liquors  contraband  while  pass- 
ing through  this  state,  ana  authorize  the 
seizure  and  condemnation  of  liquors  and 
transporting  vehicle  under  our  statutes, 
fooragne  v.  State,  200  Ala.  639,  77  So.  322, 
L.H.A.  1913L,  948;  Hill  v.  State,  27  Ala. 
App.  573 i 176  So.  805,  certiorari  denied 
235  Ala.  8,  176  So.  806;  McCanless  v.  Graham 
177  Tenn.  57,  146  S.w.  2d  137;  Opinion  of 
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Attorney  General,  quarterly  Report,  Vol. 

XXIII,  page  241;  Btate  Board  of  Equali- 
zation ox  Califox’nia  v.  Young’s  Market 
Co.,  299  U.S.  59,  57  S.Ct.  77,  Si  L.Ed. 

33;  Inianapolis  Brewing  Co.  v.  Liquor 
Control  Commission,  305  U.S.  391,  59  S.Ct. 

25s,  S3  L.Ed.  243;  United  States  v.  Gudger, 

' 249  U.S.  373,  39  S.Ct.  323,  63  L.Ed.  653." 

As  stated  before,  there  is  no  statute  in  Missouri  which 
makes  the  transportation  or  shipment  ox  liquor  a violation  of 
Missouri  law,  even  though  unstamped.  Lacking  such  a violation, 
it  is  the  opinion  of  this  department  that,  under  the  cases  cited 
ana  quoted  from  above,  the  liquor  moved  "across"  Missouri  from 
one  st-^te  to  another,  even  though  intended  to  be  used  in  viola- 
tion of  another  state’s  law,  and  not  bearing  Missouri  stamps, 
retains  its  interstate  characteristics  and  is  free  from 
molestation  or  seizure  by  Missouri  autnorities. 

Dome  solution  of  tnis  problem  may  be  made  and  it  is  the 
opinion  of  txxis  department  that,  that  solution  is  legislative 
by  necessity.  The  case  of  Duckworth  v.  state,  143  3..;.  (2d) 

056,  describes  the  method  used  by  the  state  of  Arkansas,  where 
a permit  is  required  by  regulation,  to  transport  liquor  in  or 
into  the  state  of  Arkansas.  That  some  conditions  may  be  em- 
placed upon  the  transportation  or  snipment  of  liquor  is  upheld 
by  that  case,  where  at  l.c.  653  the  court  answers  the  following 
inquiry: 

"Counsel  for  appellant  say:  ’One  ques- 
tion, and  one  only,  is  presented:  that  is, 

Does  the  state  have  power  to  regulate  a 
shipment  of  liquor  which  is  merely  passing 
through  Arkansas  in  interstate  commerce’? 

"Our  answer  is  that  the  state  does  have 
such  right." 

The  Duckworth  case  was  approved  in  Johnson  v.  Yellow  Cab  Co., 

137  fed.  (2d)  274,  l.c.  275. 

Again  at  l.c.  6o0,  the  court,  in  interpreting  the  decision 
of  Ziffrin  Inc.  v.  Reeves,  1939,  303  U.  5.  132,  60  S.  Ct.  163, 
167,  34  L.  Ed.  123,  stated: 

"It  is  our  view  that  the  Ziffrin  case  is 
not  altogether  in  point  with  the  contro- 
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ver  sy  here.  The  Ziffrin  corporation  pro- 
posed to  transport  into  Illinois  liquors 
manufactured  in  Kentucky.  The  Supreme 
Court  of  the  United  States  predicated  its 
holding  upon  the  fact  that  inasmuch  as 
Kentucky  had  the  right  to  prohibit  the 
manufacture,  transportation,  and  sale  of 
whiskey,  it  had,  as  an  incident  to  its 
power  to  prohibit,  the  right  to  designate 
the  agencies  of  transportation,  as  a class, 
and  to  prohibit  transportation  by  any  other 
class.  This,  it  was  thought,  was  not  a 
burden  upon  interstate  commerce,  expressed 
differently,  Illinois  had  no  fundamental 
right  to  receive  liquors  from  Kentucky;  and 
lacking  that  right  it  could  not  complain  of 
conditions  under  which  limited  transporta- 
tion was  permitted. 

"In  the  case  at  bar  the  commodity  origi- 
nated in  Illinois,  and  its  destination  was 
Mississippi.  Arkansas  was  a mere  trans- 
portation conduit  through  which  it  passed. 

Appellant  might  have  received  a permit  if 
he  had  applied  for  it;  but,  more  than  eight- 
een months  after  this  court  had  held  such 
transportation  to  be  unlawful,  he  arrogated 
to  himself  the  right  to  disregard  reasonable 
legal  prerequisites,  and  now  complains  that 
our  decision  places  a burden  on  interstate 
commerce v J 

"If  we  concede  that  some  burden  has  been 
placed  upon  such  commerce,  the  answer  is 
that  it  may  be  bone." 

dome  legislation  might  be  enacted  providing  that  it  was 
unlawful  to  possess  unstamped  liquor  within  the  state  of  Mis- 
souri ana  that  possession  of  unstamped  liquor  was  eviuence  of 
an  intent  to  sell  same  within  the  state.  Also,  legislation 
might  be  patterned  after  the  federal  law  which  is  depenaent 
upon  the  quantity.  That  is,  where  one  possesses  more  than 
a certain  amount  of  unstamped  liquor  it  would  raise  a pre- 
sumption that  such  liquor  was  hela  for  the  purpose  of  sale 
in  violation  of  the  State  law.  These  are  merely  suggestions 
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and  cognizant  of  the  aifficulties  to  be  encountered  in  pro- 
posing any  salutary  reform  to  the  Liquor  Control  .vet  they  can 
be  considered  mezely  as  such. 


CUHOLUJlOft 


Under  the  cases  and  statutes  quotea  ana  cited  above,  it 
is  the  opinion  of  this  department  that  there  is  no  method 
provided  by  law  for  Missouri  authorities  to  seize  liquor  being 
transported  from  Illinois  "across"  Missouri  into  Oklahoma, 
even  though  such  liquor  does  not  bear  Missouri  revenue  stamps, 
as  long  as  such  liquor  is  not  sold  or  offered  for  sale,  or  re- 
moved from  the  container  for  consumption,  within  the  State  of 
Missouri,  there  is  no  violation  of  any  Missouri  law,  as  such 
liquor  is  in  interstate  commerce,  arid  not  being  shipped  in 
violation  of  any  Missouri  law. 


Respectfully  submitted, 


wILLIiui  o . dL.-Iu 
Assistant  Attorney  General 


APPROVED : 
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Attorney  General 
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Sheriff  is  entitled  to  per  diem  provided  in 
Section  13411,  R.S.  Mo.  1939,  for  attendance 
in  courts  of  record.  Fee  is  properly  allowed 
to  the  sheriff  and  not  to  the  deputy  for  the 
deputy's  attendance. 

i FILED 

January  22,  1948 


Honorable  falph  Dugins 
Prosecuting  Attorney 
Saline  County 
'arbhal  1,  ; 1 1 s s o ur i 


. Dear  r.  Du  gins: 

This  is  in  reply  to  your  request  for  an  opinion,  which 
reads,  in  part,  as  follows: 

"According  to  the  new  Constitution  and 
the  Laws  of  Missouri  1945,  the  sheriff's 
office  is  placed  on  a salary  basis;  the 
question  has  arisen  as  to  whether  the 
Sheriff  is  entitled  to  receive  the  fees 
of  his  deputies  and  also  the  fees  for 
himself  while  attending  court  in  ac- 
corded e with  the  order  of  the  Circuit 
Judge.  Your  opinion  in  this  regard 
would  be  greatly  appreciated." 

‘T'ho  Constitution  of  issouri,  1945,  provides  in  Article 
VI,  Lection  13,  as  follows: 

"All  state  and  county  officers,  except 
constables  and  justices  of  the  peace, 
charged  with  the  investigation,  arrest, 
prosecution,  custody,  care,  feeding, 
commitment,  or  transportation  of  per- 
sons accused  pf  or  convicted  of  a 
criminal  offense  shall  be  compensated 
for  their  official  services  only  by 
salaries,  and  any  fees  and  charges  col- 
lected by  any  3uch  officers  in  such 
cases  3hall  be  paid  into  the  general 
revenue  fund  entitled  to  receive  the 
same,  as  provided  by  law.  Any  feo3 


onorablc  alph  !r,  ■>  u^.^ins 


warned  by  any  ouch  officers  in  civil 
natters  nay  be  retained  by  then  as 
provided  by  lav;,'*  (Underscoring  oura.  ) 

The  ,63rd  'enoral  Assembly  enacted  -ouae  Till  No.  899, 

Law3  of  i33ouri,  1945,  Section  o of  which  pertaining  to  the 
duties  of  sheriffs  in  third  class  counties  provides  that  ” e 
ohall  retain  all  fees  collected  by  him  in  civil  matters.” 

Under  date  of  January  3,  1947,  an  opinion  from  this  office 
(,  ilson)  was  sent  to  the  Honorable  John  A.  Kvorsole,  Prosecuting 
Attorney  of  rohin  .ton  County,  which  held  that  the  feeo  for 
attendin3  courts  of  record  were  in  the  nature  of  civil  cervices 
and,  therefore,  did  not  violate  the  provisioiis  of  Section  13, 
Article  VI  of  the  Constitution  of  Missouri,  1945,  relating  to 
the  officers*  duties  In  connection  with  criminal  matters  arid 
their  pay  therefor. 

i 

aching ton  County  is  a county  of  the  third  class,  and, 
as  such,  the  duties  and  compensation  of  sheriffs  and  their 
deputies  are  covered  by  Houso  Committee  substitute  for  House 
Till  Ho,  872,  Laws  of  Missouri,  1945,  pa-os  1547  to  1550, 
owover,  an  examination  of  those  respective  provisions  in 
countios  of  the  third  and  fourth  classes  shows  then  to  be 
substantially  the  sane,  so  that  the  opinion  referred  to  above 
is  equally  applicable  to  both  classes. 

There  also  appears  to  be  a question  as  to  whom  the  fees 
should  be  puid  for*  a deputy  sheriff's  attendance  In  a court 
of  record.  C action  13411,  -;.S.  o . 1939,  reads,  in  part,  ns 
follows: 

"pooo  of  sheriffs  shall  be  allowed  for 
their  services  as  follows: 

e e-  -tt  -:*•  -s  ^ a 

"Por  attendin,  ouch  court  of  record  or 
criminal  court  and  for  each  deputy 
uctually  employed  in  attendance  upon 
3uch  court  the  number  of  such  deputies 
not  to  exceed  three  per  day 3,00 

*tt«*«#****e" 

You  will  note  that  ; action  13411  Is  a statute  providing 
for  fees  of  sheriffs^  The  condensation  of  deputy  sheriffs  In 
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third  class  counties  is  provided  for  in  "ouoe  Bill  Ho.  899,  LAWS 
of  Missouri,  1945,  page  15G2,  under  Section  2 of  that  bill.  No- 
where is  there  montion  of  a fee  to  be  paid  deputy  sheriffs  for 
attending  court.  It  i3  a general  rule  of  law  that  in  order  for 
an  officer  to  have  authority  to  charge  a fee  for  his  services 
ho  must  be.  able  to  point  to  the  ^statute  authorizing  such  charge. 
(Nodaway  County  vs.  Kidder,  129  S. ..  (2d)  857.)  As  there  is  no 
statute  authorizing  payment  to  th6  deputy  sheriff  for  attendance 
in  courts  of  record,  we  believe  that  the  5.00  per  dieiu  pro- 
vided by  section  13411  for  the  attendance  of  the  deputy  should 
properly  be  allowed  to  the  sheriff  of  the  county. 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  sheriff  is 
entitled  to  tho  per  diem  provided  In  section  13411,  \.o.  ?o. 
1939,  and  that  this  allowance  i3  not  In  contravention  of  Article 
VT,  ection  13  of  the  Constitution  of  Missouri,  1945.  The  fee 
is  properly  allowed  to  the  sheriff  and  not  to  the  deputy  for 
the  'deputy* a attendance  upon  such  courts  of  record. 


Respectfully  submitted. 


JOHN  R.  MATY 

Assistant  Attornoy  ronoral 

APPROVED: 


J.  E.  TI'STiOR 

Attornoy  general 
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HIGHWAY  ENGINEER:  In  counties  having  a population  of  more  than  20,000 
COUNTIES t and.  less  than  50,000  inhabitants  where  the  county 

surveyor  Is  ex  officio  highway  engineer,  under  Sec- 
tion 8660,  R.S.Mo.  1959,  the  county  court  may  not 
appoint  a county  highway  engineer  prior  to  January  1 
1949,  or  until  after  expiration  of  term  of  office  of 
such  county  surveyor  or  a vacancy  exists  In  the 
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llonorablo  Ralph  H*  Dug  Ina 
Prosocuting  ..ttomoy 
Saline  County 
Liars  ha  11 , U is  e our  i 


"i 


S' 


■oar  Sir: 


Tills  will  ac’.uiov.lou  ;o  rocoipt  of  y -ur  roruaet  for  an 
o_  .In ion  which,  reads  : 

"This  office  iiac  Loon  rocuoctod.  to  obtain 
an  opinion  by  tho  nonoru^lo  County  Court 
oi  dal*,  o,  Calino  County  hisoouri  on  tins 
follow  in  t r*  Doos  b)i q County  Xourt 

huve  any  authority  or  control  ovor  tho 
county  engl  o r ' iu  t.iird  class  counties 
. to  direct  .mu  author  iso  .or.c  on  county 
roous,  briugos  aisu  culberte  in  accordance 
with  Article  9,  doc  Lion  00^5  to  oCL9 
Inc  luc  i vo  ? 


wTlie  County  Court  has  boon  lnfonuod  tliat 
in  othar  counties  of  tho  sinilar  class  tho 
County  Court  line  apuointod  a County  high- 
way Engineer  and  tiirit  ouiti  engineer  is 
b5ld ing  offico  in  accordance  witn  above 
ii>...wd  sections.  - ' 

elate  on  opinion  as  to  .'hetho  tho  Co  uiuy 
Court  hns  authority  to  appoint  a County 

. uuy  ...  ;ino  >r  effective  January  1,  1948*" 


~e  havo  purposely  *.  ithhold  rendering  this  opinion  unt  11 
t’;o  f up r oiio  Cohort  luiu  an  opportunity  to  pace  upon  a quo  war- 
mnto  proceeding  1 . the  caso  of  J*  E*  'fay lor,  .-it  :neral 

v.  . . red  ♦ K1  urt»,  Jr*,  flloti  to  ot  r isp  ndoi  t *a 

title  to  office  of  county  hi.,  way  mglnoor  in  St*  #ouia  County, 
. Is 3 our 1. 


and 

and  how  far  the  county  co  rt  nay  go  toward  directing 
county  highway  ongl  . • r.:  • i.  c -..uty  roi  , 


county  court 
c curt , 

said 
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bridgos  and  culverts,  wo  arc  onclosing  a copy  of  an  opinion 
recently  rendered  by  this  departnont  to  Honorablo  John  3* 
Brooks,  Associate  Judge  of  the  Franklin  County  Court,  Union, 
Missouri,  under  dato  of  June  10,  1947,  which  wo  boliovo  will 
fully  answer  that  part  of  your  roquost. 

You  further  inouiro  if  the  county  court  of  a third  class 
county  may,  as  of  January  1,  1940,  appoint  a county  highway 
onginoor.  Section  8655,  R.  S.  Mo#  1939,  providos  that  the 
county  court  in  any  county  of  this  stato  nay  appoint  a county 
highway  engineer,  and  further  providos  the  terra  of  office  and 
that  said  court  shall  fix  his  compensation,  and  roads: 

n There  is  lioroby  created  in  the  several 
countios  of  the  3tato  of  Missouri  the 
office  of  county  highway  engineer,  and  the 
county  courts  of  each  county  in  this  stato 
are  ho re by  authorised  and  empowered  to 
appoint,  anc  may  appoint  a highway  engineer 
within  and  for  their  respective  countios 
at  any  regular  mooting  for  such  length  of 
tirao  as  nay  be  doomed  advisable  in  the 
judgment  of  the  court,  at  a compensation 
to  bo  fixed  by  the  court#" 

Undor  Section  8660,  R.  S#  Mo.  1939,  among  other  tilings 
it  provides  tliat  the  county  survoyor,  after  January  1,  1941, 
in  countios  the  size  of  your  county,  shall  also  be  ox  officio 
county  highway  onginoor,  and  roads  in  part* 

"Tho  county  court  of  tho  several  counties 
in  this  state  may,  in  t:ieir  di3crotiop, 
appoint  tho  county  surveyor  of  their  respec- 
tive countios  to  the  office  of  county  high- 
way engineer,  provided  ho  bo  thoroughly 
qualified  and  competent,  as  rooul rod  by 
this  article;  and  when  so  appointad,  he 
shall  rocoivo  tho  compensation  fixed  b;. 
tho  county  court,  as  provided  in  section 
8657,  in  lieu  of  all  foes,  except  such 
foes  as  are  allowoa  by  law  for  his  services 
as  county  survoyor*  Providoa.  that  in 
counties  in  which  the  pr ov is  i ons  of  tills 
article  with  roforonco  to  tho  appointment 
of  a county  highway  engineer  have  not 
been  suspended  as  hereinafter  provided, 
the  county  survoyor  may  rofuse  to  act  or 
sorvo  as  such  county  highway  engineer, 
unless  otherwise  provided  by  law.  In 
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tho  ovont  tiiat  tho  county  highway  engineer 
cannot  properly  porform  all  the  duties  of 
his  office,  ho  shall,  with  the  approval 
of  the  court,  appoint  ono  or  moro  assistants, 
vho  shall  recoivo  such  compensation  as  may 
bo  fixed  by  tho  court:  # » * * * <*•  «■  # 

Provlaoct  further,  aftor  January  1,  1941, 
tiiat  in  all  counties  in  tho  stato  which 
contain,  or  which  may  horoaftor  contain 
not  less  than  twenty  thousand  inhabitants 
or  more  than  fifty  thousand  inhabitants 
the  c ounty  surveryor  shall  bo  ox  officio 
county  highway  onginoor , and  hTs  salary 
as  county  highway  onginoor  shall  not  bo 
loss  than  twelve  hundred  dollars  por 
annum,  nor  moro  tlian  two  thousand  dollars 
por  annum  as  shall  bo  detomined  by  tho 
County  Court*” 

Tho  G3rd  General  Assembly  repealed  Sections  8655,  8657, 
8659,  8660,  8668,  8669  and  8670,  K*  S*  Mo.  1939,  and  enacted 
in  lieu  thereof  three  now  sections  known  as  Sections  8655, 
8659  and  8660,  pages  1493  and  1494,  Laws  of  Missouri,  1945* 
Section  8655,  page  1493,  Laws  of  Missouri,  1945,  roads: 

"The  county  courts  of  each  county  in  this 
stato  in  classes  two,  three  and  four  are 
hereby  authorized  and  empowered  to  appoint 
and  reappoint  a highway  engineor  within 
and  for  their  respective  counties  at  any 
regular  meeting,  for  such  length  of  time 
ns  may  bo  deemed  advisable  in  tho  judgment 
of  tho  court  at  a compensation  to  bo  fixed 
by  tho  court.  Tho  provisions  of  tills 
article  shall  apply  only  to  counties  of 
classes  two,  throe  and  four.” 

Section  8660,  page  1494,  Laws  of  Missouri,  1945,  roads: 

"The  county  court  may,  in  their  discretion, 
appoint  the  county  surveyor  of  thoir  respec- 
tive count ios  to  the  office  of  c ounty  high- 
way ongineor,  provided  he  be  thoroughly 
cunlifiod  and  competent,  as  roouirod  by 
tills  article;  and  when  so  appointod,  he 
shall  receive  the  compensation  fixed  by 
the  county  court,  and  such  foes  ns  are 
allowed  by  lav?  for  his  services  as  county 
surveyor:  Provided,  tho  county  surveyor 
ma^y  refuse  to  act  or  servo  as  such  county 
highway  ongihoor,  unless  otherwise  provided 
by  law.  In  tho  ovont  that  tho  county 
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highway  angina  ar  cannot  proporly  porf ora 
all  tho  duties  of  Ills  off  lea,  ho  shall, 
with  tha  approval  of  tho  court,  appoint 
ono  or  noro  assistants,  who  shall  rocolvo 
such  compensation  as  may  bo  flxod  by  tho 
court." 

Wo  aro  assuming  tho  following  to  be  true,  that  your 
county  has  a population  of  more  than  20,000  and  loss  than 
50,000  Inhabitants,  and  thoroforo,  under  tho  foregoing  pro- 
viso In  Section  8660,  R.  S.  Mo.  1939,  tho  county  survoyor  of 
your  county  Is  now  ox  officio  county  highway  onginoor.  If 
this  bo  true,  then  wo  construe  tho  decision  In  State  of 
Missouri  on  Information  of  J.  E.  Taylor,  Attorney  Gonoral, 
Relator  vs.  Frod  H.  Kiburz,  Jr.,  Respondent,  recently  rendered 
by  the  Supreme  Court,  to  hold  that  H.C.S.  II. B.  Ho.  792,  pages 
1493-1494,  Laws  of  Missouri,  1945,  as  passod  by  the  63rd 
General  Assembly,  does  not  repeal  Section  0660,  R.  S,  Mo. 

1939,  so  long  as  no  vacancy  exists  In  tho  office  of  county 
surveyor  prior  to  January  1,  1949.  V/hilo  tho  forego  inn  deci- 
sion doals  with  anothor  proviso  In  Sect ion, 8660,  R.  S.  Mo. 

1939,  said  provision  is  vory  similar  to  the  one  applicable  to 
your  county,  and  wo  think  what  the  court  held  applies  to  both 
provisions  in  Section  8660,  R.  S.  Mo.  1939.  In  tills  instance 
your  county  surveyor  is  not  deceased,  neither  has  he  resided. 
Thoroforo,  under  tho  forsgoin  decision,  it  is  quito  apparent 
that  Section  3 of  tho  Schedule  in  tho  Constitution  of  Missouri, 
1945,  provonts  the  Legislature  from  disturbing  this  offico  in 
the  present  incumbont's  tom,  to  which  he  was  oloctod.  In  so 
holding,  the  court  said: 

"The  rolator  further  contends  that  oven 
though  tho  proviso  bo  doomed  inconsistent 
with  Sec.  8,  Art.  VI,  tho  lattor  section 
•has  been  suspended  by  tho  provisions  of 
Sec,  3 of  tho  Schedule,  at  least  during 
the  toms  of  thoso  persons  holding  office 
at  tho  tino  of  tho  adoption  of  such  Con- 
stitution. • From  tills  promise  it  is  argued 
that  tho  intent  of  Sec.  3 of  the  Schedule 
is  »to  proservo  intact  for  tha  fixod  and 
definite  period  of  timo  for  which  thoy  had 
boon  appointod  or  oloctod,  tho  off lcos  of 
tho  persons  holding  then  at  tho  timo  of 
tho  adoption  of  tho  Constitution. • It  is 
said  that  the  legislature  so  construed 
these  provisions  whom  it  onactod  Sec. 

13190a,  Mo.  R.S.A.,  Laws  1945,  p.  1759, 
which  will  bo  hereinafter  noticed. 
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"v; e aro  of  tho  opinion,  and  so  hold,  that 
Sec,  3 of  the  Schedule  would  not  oporato 
to  presorvo  tho  socond  proviso  after 
Jablonsky»s  death  for  tiie  ronalndor  of  the 
term  for  which  ho  had  boon  o looted,  and 
thus  immunize  the  office  from  tho  effects 
of  any  repeal  of  tho  proviso  during  the 
whole  of  that  poriod,  Soc,  3 of  tho 
Schedule  says,  *Tho  toms  of  all  porsons 
holding  public  offlco  to  which  they  havo 
beon  oloctod  or  appointed  at  the  tlrao  this 
Constitution  shall  take  offoct  sliall  not 
bo  vacatod  or  ot herwlso  affected  thoroby, • 
Tills  provision  was  Intonded  to  pro  toe  t the 
then  incumbents,  and  conferred  upon  then 
tho  right  to  hold  for  the  ronalnder  of  their 
rospoctlvo  torus;  but  It  has  no  roferonce 
to  their  succossors  because  It  doos  not 
purport  to  spoak  with  reference  to  the 
offlco  Itself,  It  dope  not  neon  that  tho 
offlco  may  not  bo  of  foe  ted  by  tlio  provl- 
s ions  of  tiio  Constitution,  (or  a subsequently 
onactod  statute)  during  tho  torn  for  which 
the  incumbent  was  oloctod.  In  tho  ovont 
of  tlie  latter* s doatlx  or  resignation,  To 
hold  otherwise  would  moan  that  tho  successor 
to  a supreme  or  on  appollato  Judge  (one  in 
office  at  the  tine  the  C ons tl tut icn  became 
offoct ivo)  would  not  bo  bound  by  tho  con- 
stitutional requirement  for  retirement  upon 
attaining  tho  age  of  75,  (Sec,  25,  Art,  V) 
until  tho  lapso  of  the  term  for  wliich  his 
predecessor  was  oloctod  or  appointed.  Or, 
take  the  case  of  tho  successor  to  a circuit 
judge  In  tho  same  situation.  It  will  be 
assumed  that  because  of  Sec.  3 of  the 
Schedule,  the  provision  for  compulsory  re- 
tirement for  disability  (Soc.  27,  Art.  V) 
would  not  nffoct  the  Incumbent  judge, 
during  his  tonuro,  but  who  would  contend 
that  his  successor,  whllo  sorvlng  tho  un- 
oxpirod  portion  of  that  tom,  would  not  bo 
subject  to  such  provisions?" 


Furthermore,  In  viow  of  v/hat  has  beer,  said,  we  do  not  deem  It 
necessary  to  determine  at  this  time  If  Soctlon  8G55,  R.  S.  Lo 
1939,  was  ropoaled  as  of  July  1,  1946,  or  will  bo  ropoalod  as 
of  January  1,  1949,  ns  providod  In  Section  8659,  pages  1493- 
1494,  Laws  of  Missouri,  1945,  which  is  a part  of  II.C.S.  II. B, 
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No*  792,  supra,  Thera  Is  30130  question  as  to  whether  the 
court.  In  tho  forogolng  decision,  passed  upon  that  particu- 
lar point;  however,  wo  can  soo  no  reason  to  bo  disturbed  ovor 
that  because  undor  any  circumstances  at  the  expiration  of  the 
present  terra  of  office  of  your  county  survoyor,  tho  county 
court  in  your  county,  undor  Soctian  3655,  R,  S,  Mo,  1959,  or 
undor  tho  oano  Section,  pan®  1493,  Laws  of  Missouri,  1945, 
may  appoint  a county  highway  engineor. 


CONCLUSION 


Thoroforo,  It  is  the  opinion  of  this  department  that 
tho  county  court  of  Saline  County  can  not  appoint  a county 
. highway  engineer  until  after  tho  expiration  of  the  present 
torn  of  office  of  tho  county  survoyor  in  said  county,  who  is 
now  ex  officio  county  highway  onginoor,  as  provided  L Sec- 
tion 3660,  R*  3 • Mo,  1939*  Tho  onclosod  copy  of  opinion 
rendered  by  this  department  proscribes  tho  rospoctlvo  author- 
ity and  duties  of  the  county  court  and  county  highwey  engineor 
rolatlvo  to  maintonanco,  location  and  construction  of  highways 
and  culverts . 


Rospoctfully  submitted. 


AUBREY  R.  HAl.fl.:.:TT,  JR. 

Assistant  Attomoy  General 


APPROVED: 


J.  hi . T AY LOR'y^/ 
Attomoy  General 
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CHIROPRACTIC  BOARD: 


Applicant  for  license  must  make  grade  of 
60  per  cent  in  each  subject,  and  75  per 
cent  average  on  entire  examination. 


March  19,  1948 


Dr.  S.  J.  Durham,  Secretary 
State  Board  of  Chiropractic  Examiners 
204  1/2  East  High  Street 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  Depart- 
ment, which  request  reads  as  follows: 

"Would  you  give  the  Missouri  State  Board  of 
Chiropractic  Examiners  an  opinion  as  to  what 
the  minimum  grades  an  applicant  can  make  to 
secure  a license  to  practice  the  science  of 
chiropractic  in  the  State  of  Missouri." 

Section  10054,  R.  S.  Mo.  1939,  (Laws  Mo.  1947,  p.  225)  sets 
forth  the  qualifications  which  must  be  met  in  order  for  a person 
to  obtain  a license  to  practice  chiropractic  in  the  State  of  Mis- 
souri. The  portion  of  this  section,  relevant  to  your  inquiry, 
reads  as  follows: 


"*  * * The  board  shall  subject  all  applicants 
to  an  examination  in  the  following  subjects: 
anatomy,  physiology,  symptomatology,  hygiene, 
and  sanitation,  chiropractic  orthopedy,  patho- 
logy, principles  of  chiropractic,  chiropractic 
analysis,  and  practical  application  of  their 
knowledge  and  skill  in  chiropractic  adjusting 


and  nerve  tracing.  The  board  shall  issue  to 
such  applicant,  who  shall  correctly  answer  75 
per  cent  of  all  questions  propounded  in  such 
examination,  and  who  shall  not  fall  below  60 
per  cent  in  any  one  subject,  a license  to 
practice  chiropractic:*  * *" . 


This  provision  is,  we  believe,  clear  in  its  meaning  and  not 
subject  to  interpretation. 


Dr.  S.  J.  Durham 


The  applicant  is  required  to  make  a grade  of  at  least  60  per 
cent  in  each  of  the  subjects  specified,  and  have  an  average  grade 
of  75  per  cent  for  all  of  the  subjects.  The  average  should  be  ob- 
tained by  adding  the  grade  on  each  of  the  subjects  of  the  examina- 
tion and  dividing  the  total  thus  obtained  by  the  number  of  subjects 
in  the  examination. 

If  the  applicant  fails  to  make  a grade  of  60  per  cent  in  any 
one  subject,  he  is  not  entitled  to  a license  although  his  average 
grade  might  exceed  75  per  cent.  This  requirement  having  been  estab- 
lished by  the  Legislature,  the  Board  of  Chiropractic  Examiners  is 
without  authority  to  waive  the  requirement  set  out  therein. 

CONCLUSION 

An  applicant  for  a license  to  practice  chiropractic  must  have 
a grade  of  at  least  60  per  cent  in  each  subject  of  the  examination, 
and  an  average  grade  of  75  per  cent  for  all  subjects. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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MAGISTRATES:  Term  of  additional  magistrate  ends  at 

next  general  election. 


January  29,  1943 


Honorable  Raymond  icicles 
Judge  of  the  Magistrate  Court 
Nodaway  County 
Maryville,  Missouri 


Dear  Judge  Eckles: 

This  is  in  reply  to  your  letter  of  recent  date  in  which 
you  request  an  opinion  from  this  department  on  the  following 
set  of  facta: 

"On  the  13  day  of  January,  1947,  I 
was  appointed  by  the  Governor,  and 
duly  commissioned  and  qualified,  a 
Magistrate  within  and  for  Nodaway 
County,  ?,ly  commission  contains  the 

following,  • --  do  hereby  appoint 

and  commission  him  as  Magistrate 
within  and  for  Nodaway  County  of  the 
State  of  Missouri  until  his  successor 
Is  elected  or  appointed  as  provided 
by  law  - — — . » 

"Is  this  appointment  until  the  next 
General  Election,  or  does  it  termi- 
nate at  the  time  of  the  ending  of  the 
v term  of  Probate  Judge  and  x officio 

Magistrate?" 

Your  appointment  as  ma  -istrnte  is  in  accordance  with  the 
decision  of  the  Missouri  Supreme  Court,  en  banc,  in  the  case 
of  State  ex  rel,  Randolph  County  v,  ..alden.  No,  40406,  which 
was  handed  down  on  December  8,  1947,  but  is  not  yet  reported. 
That  case  involved  a construction  of  Section  1 of  an  act  of 
the  63rd  General  Assembly  relating  to  magistrates,  found  at 
page  765  of  the  Laws  of  Missouri,  1945,  section  1,  among  other 
things,  provides  for  the  appointment  of  additional  magistrates, 
and  reads,  in  port,  as  follows: 
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. trates , 1 ■ rovided  for, 

shall  do  electee  uu  u c ,eneral  olection 
to  bo  held  in  lb46,  u.»d  every  four  years 
thereafter,  and  snail  holu  their  offices 
for  four  years,  or  until  their  successors 
ore  elected  or  appointed,  co  ".missioned 
anc  qualified:  Creviced,  however,  in 
countit  s of  30,000  inhabitants  or  loss 
the  probate  judge  s’,  all  be  jud;;e  of  the 
!iu  iatrauo  court.  In  counties  of  oore 
than  50, GuO  and  not  more  than  70,000  Ln- 
itants  t!  :ere  r.  x be  on  strate. 

In  counties  of  io.c  than  70,000  a t less 
than  100,000  inhabitants  there  shall  >e 
tv.c  na  istrates.  In  counties  of  100,000 
inhabitants  or  more  thero  shall  >e  two 
magistrates  and  one  additional  :;;a  ;istrate 
for  each  additional  100,000  Inhabitants, 
or  major  fraction  thereof.  Accordln,.,  to 
the  needs  of  justice,  in  counties  of  more 
t .an  30,000  Inhabitants,  the  Tore  ;oTn~ 
numoer  of  magistrates  in  any  county  :ay 
be  Inc  eased  by  not  mo  e than  tv.o,  or  such 
cr  ■ j e ocreaseci,  by  order 
of  the  circuit  court,  on  petition  of  fiv< 
Hundred  qualified  voters  of  the  county,  nd 
aftex*  hearing,  on  nol  less  than  thirty  days 
>lic  notice  to  be  published  in  some  news- 
paper of  t onoral  circulation  in  the  county 
onco  each  weo  for  throe  ccnsecutlve  weeks 
Immediately  precedin  sai  ' hearing.  ,:o 
petition  fox*  addition  1 ma  i3trate  shall  e 
;ranted  unless  t ie  circuit  court  fin  a from 
the  evidence  heard  t at  the  adm...  nistration 
of  justice  requiros  that  the  number  of 
magistrates  oe  increased,  and  that  the  need 
for  additional  ma  .istrate  or  ma  ;istrate3  is 
not  to  tpoiary  but  a up  oar  a to  the  circuit 
court  a man  it  need  exists,  • 

( imderscoi’in.  ours.  ) 


rhe  coui-t  held  that  the  undox’seored  part  o ’ the  above 
section  was  unconstitutional  as  an  attempt  to  limit  or  restrict 
the  terns  of  ection  Id  of  Article  v of  the  Constitution  of 
Missouri,  In  ot  er  words,  additional  magistrates  .nay  be  ap- 
pointed in  any  county  In  the  stai.e  re  aralcss  of  .copulation. 
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Ith  regard  to  the  question  presented  concerning  the  term 
of  office  of  such  additional  ma  ;istrates  appointed  pursuant  to 
said  ection  1,  your  attention  is  directed  to  the  last  part  of 
that  section,  which  provides: 

" Such  additional  ma  gistrates  shall  be 
appointed  by  the  jovernor  when  authorized 
by  proper  order  of  the  circuit  court  cer- 
tified to  him,  and  such  appointee  shall 
hold  office  until  the  next  general  elec- 
tion at  which  election  a successor  shall 
be  elected  to  hold  office  for  the  unex- 
pired term  or  full  term  as  the  case  may 
be,  said  terms  to  be  Identical  with  that 
of  other  ma  istrates." 

It  is  provided  that  additional  magistrates  sliall  be  ap- 
pointed by  the  governor  and  shall  hold  office  until  the  next 
general  election.  e believe  that  this  is  the  controlling 
provision,  therefore  your  term  of  office  will  run  until  the 
next  general  election  which  will  be  held  in  November  of  1948. 
At  this  election  a successor  will  be  elected  to  hold  3aid 
office  for  the  period  of  the  unexpired  term  of  the  present 
probate  Judge  and  ex  officio  magistrate  30  that  the  terms  of 
all  magistrates  will  thereafter  be  identical.  The  language 
of  Section  1 is  clear  and  unambiguous  and  will  admit  of  no 
other  construction.  It  must  be  given  effect  as  written.  t. 
Louis  Amusement  Company  v.  c.  Louis  County,  147  . . (2d) 

667,  347  o.  156;  State  ex  rel.  Jacoosmeyor  v.  Thatcher,  92 
, . (2d)  640,  338  No.  622;  Cummins  v.  r-ansas  City  hublic 

ervico  CO*,  66  S.W.  (2d)  920,  334  No.  672.  " 


Conclusion. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  your  term  of  office  as  additional  ma  ;istrate 
within  and  for  Nodaway  County  will  terminate  at  the  next 
eneral  olection. 


Respectfully  submitted. 


APPROVED:  DAVID  DONNELLY 

Assistant  Attorney  general 


J.  E.  TAYLOR 

Attorney  General 
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COUNTY  TREASURER: 
HIGHWAY  ENGINEER: 
SURVEYOR : 


County  treasurer  elected  in  1948  in  town- 
ship organization  county  serves  4 year 
term.  County  surveyor  is  to  be  elected  in 
1948,  but  by  such  election  does  not  be- 
come ex  officio  highway  engineer. 


February  6,  1948 


Honorable  A.  E.  Elliott 
Prosecuting  Attorney 
Vernon  County 
Nevada,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  County  Court  has  requested  me  to  ask 
you  * * * how  long  County  Treasurer  is 
elected  for  in  1948  in  township  organiza- 
tional counties.  Is  it  two  or  four  years? 

"Also  does  the  County  Surveyor  run  in  1948 
as  County  Surveyor  and  Ex-officio  County 
Highway  Engineer?  Does  he  have  to  be  a li- 
censed engineer? 

"Our  County  Court  desires  the  above  infor- 
mation from  you. " 

Section  13789a,  Laws  of  Missouri,  1947,  page  429,  provides 
as  follows: 

"In  counties  of  Classes  3 and  4 the  qualified 
electors  shall  elect  a county  treasurer  at  the 
general  election  in  the  year  1950,  except  that 
in  those  counties  having  adopted  the  township 
alternative  form  of  county  government  the  qua- 
lified electors  shall  elect  a county  treasurer 
at  the  November  election  in  1948.  The  county 
treasurer  so  elected  shall  be  commissioned  by 
the  county  court  of  his  county,  shall  enter 
upon  the  discharge  of  the  duties  of  his  office 
on  the  first  day  of  January  following  his  elec- 
tion, and  shall  hold  his  office  for  a term  of 
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four  years  and  until  his  successor  is  elect- 
ed and  qualified  unless  sooner  removed  from 
office.  In  counties  which  have  adopted  the 
township  alternative  form  of  county  govern- 
ment the  treasurer's  term  shall  extend  until 
the  1st  day  of  April  next  after  the  election 
of  his  successor." 

From  the  above  quoted  statute,  it  is  clear  that  the  term  of 
office  of  the  county  treasurer  in  counties  of  Classes  3 and  4 of 
this  state  is  four  years , and  that  the  county  treasurer  in  coun- 
ties under  township  organization  shall  be  elected  in  presidential 
years  and  shall  serve  for  a term  of  four  years. 

Section  13190,  Laws  of  Missouri,  1945,  page  1759,  provides 
that  the  voters  of  counties  in  this  state  in  Classes  2,  3 and  4 
shall  elect  a surveyor  at  the  general  election  in  the  year  1948. 

Section  8655,  Laws  of  Missouri,  1945,  page  1493,  provides 
that  the  county  court  in  each  county  of  this  state  in  Classes  2, 

3 and  4 may  appoint  and  reappoint  a highway  engineer. 

Section  8660,  Laws  of  Missouri,  1945,  page  1494,  provides 
that  the  county  court  may,  in  its  discretion,  appoint  the  county 
surveyor  to  the  office  of  county  highway  engineer  if  he  is 
thoroughly  qualified  and  competent. 

Section  8659,  Laws  of  Missouri,  1945,  page  1493,  provides 
that  Sections  8655  and  8660  are  to  become  effective  January  1, 

1949,  unless  necessary  to  remove  any  inconsistency  with  the  Con- 
stitution of  this  state,  and  in  such  case  shall  be  effective 
July  1,  1946. 

Sections  8655  and  8660  will  be  in  effect  when  the  surveyor 
who  is  elected  at  the  general  election  in  1948  takes  office. 

Since,  under  the  provisions  of  such  sections,  the  appointment  of 
the  county  highway  engineer  is  exclusively  a matter  in  the  con- 
trol of  the  county  court,  the  surveyor  who  is  elected  will  be 
elected  as  surveyor  only,  and  not  as  ex  officio  highway  engineer, 
in  counties  of  Classes  2,  3 and  4. 

Section  8658,  R.  S.  Mo.  1939,  provides  that  the  county  high- 
way engineer  shall  be  a resident  of  the  State  of  Missouri  and 
shall  be  skilled  in  the  laying  of  drains,  in  bridge,  culvert  and 
road  building  and  general  road  work,  and  shall  have  a practical 
knowledge  of  civil  engineering,  and  shall  be  active  and  diligent 
in  the  discharge  of  his  duties.  Any  person  possessing  such  quali- 
fications is  qualified  and  competent  to  be  county  highway  engineer. 


-2- 


Honorable  A.  E.  Elliott 


CONCLUSION 

It  is  the  opinion  of  this  department  that: 

(1)  The  county  treasurer  elected  in  1948  in  counties  under 
township  organization  shall  serve  for  a term  of  four  years. 

(2)  The  county  surveyor  in  counties  of  Classes  2,  3 and  4 
does  not  run  in  1948  as  ex  officio  highway  engineer.  The  quali- 
fications required  in  Section  8658,  R.  S.  Mo.  1939,  are  suffi- 
cient for  a person  to  be  appointed  county  highway  engineer. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES:  Provisions  of  Motor  Vehicle  Safety  Responsibility 

Act  inapplicable  to  claim  allowed  in  bankruptcy 
proceeding. 


October  1,  19^8 


Mr.  R.  N • Eldson,  Supervisor 
Motor  Vehicle  Registration  Unit 
Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir* 


1° 
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Reference  is  made  to  your  request  for  an  official  opinion 
of  tills  office  reading  as  follows: 

"It  is  hereby  requested  that  you r Department 
render  an  official  opinion  as  requested  in 
the  enclosed  letter,  vis:  Whether  the 
allowance  of  a Claim  in  Bankruptcy  is  the 
same  as  a judgment  in  a Civil  Court?" 

The  facts  relating  to  the  allowance  of  the  claim  mentioned 
are  set  out  in  the  letter  enclosed  with  your  opinion  request 
from  which  we  quote : 


"On  April  2,  19^4-8,  an  automobile,  driven 
by  Mr.  X,  drove  on  the  wrong  side  of  the 
highway  and  across  the  black  line  on  23rd 
Street,  a street  in  the  Inter-City  district 
in  Jackson  County,  Missouri,  end  as  a 
result,  the  car  operated  by  Mr.  X ran  into 
an  automobile  owned  and  driven  oy  Mr.  Y, 
the  collision  occurring  approximately  one- 
half  mile  east  of  the  Bluo  River  and  as 
heretofore  stated,  on  23rd  Street. 

"Demand  was  made  on  Mr.  X for  payment  of 
$239*76,  the  amount  of  damages  sustained 
by  Mr.  Y.  Suit  was  threatened  and  Mr.  X 
filed  a petition  in  bankruptcy,  listing 
the  claim  of  Mr.  Y.  Mr.  Y filed  an  itemized 
statement  of  his  claim  and  it  was  duly 
allowed  by  the  bankruptcy  court,  thereby 
making  Mr.  Y a creditor  and  entitling  him 
to  share  in  the  assets  of  the  estate  as  a 
general  creditor,  provided  there  were 
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assets.  As  is  so  often  the  case  of  a bank- 
rupt individual,  the  estate  was  a non-asset 
one  and  there  was  nothing  left  for  the 
general  creditors.  Mr.  X is  now  filing 
application  for  discharge  and  there  having 
been  no  objections  filed,  he  will  be 
discharged." 

• I 

We  have  taken  the  liberty  of  substituting  other  designation 
for  the  names  of  the  persons  mentioned  in  the  letter. 

The  Motor  Vehicle  Safety  Responsibility  Act  is  now  found 
as  Article  5,  Chapter  lj5»  Mo.  R.S.A.  After  providing  for  the 
suspension  of  drivers  license,  motor  vehicle  registration, • 
etc.,  for  conviction  for  certain  specified  criminal  offenses, 
forfeiture  of  bail,  eta.,  the  act  makes  further  provision  for 
such  suspension  upon  failure  to  satisfy  judgments  rendered  in 
actions  arising  from  the  negligent  operation  of  motor  vehicles. 
We  quote  from  Section  8lj.70.l5,  Mo.  R.S.A.  2 

"(a)  The  commissioner  also  shall  suspend 
the  license  and  all  registration  certifi- 
cates or  cards  and  registration  plates 
' issued  to  any  person  upon  receiving  authen- 
ticated report,  as  hereinafter  provided, 
that  such  person  has  failed  for  a period 
of  30  days  to  satisfy  any  final  judgment 
in  amounts  and  upon  a cause  of  action,  as 
hereinafter  stated. " 

Also  Section  8lj.7O.i9,  Mo.  R.  S.A.,  reads  in  part  as 
follows : 


"(b)  The  clerk  of  a court  or  the  judge 
of  a court  which  has  no  clerk  shall  forward 
to  the  commissioner  a certified  record  of 
any  judgment  for  damages,  the  rendering 
and  nonpayment  of  which  Judgment  requires 
the  commissioner  to  suspend  the  license 
and  registrations  in  the  name  of  the  Judg- 
ment debtor  hereunder,  such  record  to  be 
^ forwarded  to  the  commissioner  immediately 

after  such  Judgment  has  become  final." 

% 

Your  inquiry  then  presents  the  question  of  whether  or  not 
a claim  allowed  against  a person  adjudicated  a bankrupt  is 
comprehended  within  the  terms  "Judgment"  as  used  in  the  act* 


L 
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In  this  regard,  your  attention  Is  directed. to  the  following 
definition  of  the  word  found  aa  a part  of  Section  84.7O.i2, 

Mo.  R.S.A.,  reading  as  follows: 

"•Judgment*.  Any  judgment  which  shall 
have  become  final  by  expiration  without 
appeal  of  the  time  within  which  an  appeal 
might  have  been  perfected,  or  by  final 
affirmation  on  appeal  rendered  by  a court 
of  competent  jurisdiction  of  any  state  or 
of  the  United  States,  upon  a cause  of 
action  arising  out  of  the  ownership, 
maintenance  or  use  of  any  motor  vehicle, 
for  damages,  including  damages  for  care 
and  loss  of  services,  because  of  bodily 
injury  to  or  death  of  any  person,  or  for 
damages  because  of  Injury  to  or  destruc- 
tion of  property,  including  the  loss  of 
use  thereof,  or  upon  a cause  of  action  on 
any  agreement  or  settlement  for  such 
damages." 

From  the  foregoing,  it  seems  that  the  term  "judgment"  as 
used  in  the  act  refers  only  to  such  judgments  as  might  be 
rendered  in  an  adversary  action  and  upon  the  rendition  of 
which  the  liability  of  the  operator  of  the  motor  vehicle 
becomes  fixed.  No  reference  is  made  in  the  definition  to 
allowed  claims  in  bankruptcy  such  as  the  one  described  in 
the  inquiry.  On  the  contrary,  we  find  the  following  contained 
in  Section  8l|.70«l6,  Mo.  K.S.  A.: 

"(b)  A discharge  in  bankruptcy  following 
the  rendering  of  any  such  Judgment  shall 
not  relieve  the  judgment  debtor  from  any 
of  the  requirements  of  this  act." 

The  usage  of  the  word  "judgment"  in  these  various  statutes 
and  the  clear  and  unambiguous  definition  of  the  term  which 
also  appears  in  the  act  and  which  has  been  quoted  supra  seems 
to  limit  the  application  of  the  act  to  those  Judgments  as  fall 
within  the  definition. 

The  General  Assembly  has  not  seen  fit  to  extend  the 
operation  of  the  Motor  Vehicle  Safety  Responsibility  Act  to 
the  nonpayment  of  claims  against  bankrupts  as  the  particular 
case  which  is  described  in  the  letter  of  Inquiry,  nor  has  it 
seen  fit  to  extend  the  operation  of  the  act  to  failure  to 
discharge  other  claims  which  might  arise  by  reason  of 
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settlements  being  made  between  the  parties  to  motor  vehicle 
collisions  or  other  negligent  operations  resulting  in  personal 
injuries  or  property  damage.  We,  therefore,  must  construe 
the  act  as  it  is  written  and  limit  its  application  to  those 
institutions  to  which,  by  its  own  terms,  it  does  apply. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  an  allowed 
claim  against  a bankrupt  which  remains  unsatisfied  is  not 
comprehended  within  the  meaning  of  the  term  "Judgment"  as 
used  in  the  Motor  Vehicle  Safety  Responsibility  Act. 


Respectfully  submitted. 


WILL  P.  BEKKJf,  JR. 
Assistant  Attorney  General 


AFi-xiOVUL: 


TTBT'Tk'Zmi 

Attorney  General 
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MAGISTRATES:  Members  of  the  State  Highway  Patrol  may 

STATE  HIGHWAY  PATROL:  execute  warrants  anywhere  in  the  State  of 
CRIMINAL  LAW:  Missouri  when  directed  to  them  for  the  arrest 

of  persons  for  criminal  offenses  pertaining 
to  the  operation  of  motor  vehicles  upon  the 
highways  of  this  state. 

February  21,  1948 


Honorable  R.  A.  Estorly 
Assistant  Prosecuting  Attorney 
Jasper  Comity 
Cartilage,  Missouri 


Lear  Sir: 


Tills  will  acknowledge  receipt  of  your  re  quest  for  an 
opinion  which  reads: 

"A  question  has  arisen  in  connection  with 
the  Magistrate  Court  for  the  Eastern  Dis- 
trict of  Jasper  County  as  to  whether  or 
not  the  members  of  the  State  Highway  Patrol 
have  authority  to  serve  a warrant  issued 
by  that  Court,  In  this  particular  Instance 
a misdemeanor  (weight  case)  occurod  in  the 
Eastern  District  of  Jasper  County,  The 
violator  was  directed  by  the  Patrol  to 
appear  in  Magistrate  Court  but  failed  to 
do  so.  An  information  was  filed  and  a 
warrant  issued  in  due  course. 


"Under  the  above  facts,  would  a member  of 
the  State  Highway  Patrol  havo  authority 
to  arrest  the  violator  any  place  in  the 
State  of  Missouri  and  return  him  to  Jasper 
County  for  prosecution?  The  warrant  above 
mentioned  was  given  to  the  sheriff  of 
Jasper  County.  Could  a warrant  be  issued 
directly  to  some  member  of  the  State  High- 
way Patrol?" 

Apparently  the  offense  alleged  $o  have  been  committed  in 
the  presence  of  the  highway  patrolman  was  the  operation  of  a 
motor  vehicle  weighing  in  excess  of  that  allowed  under  the 
law  to  be  operated  on  the  highways  of  this  state.  Section 
3406,  R,  S,  Uo.  1959,  fixes  the  maximum  weight  that  may  be 
carried  over  the  highways  of  this  state.  Section  8410,  R.  S. 
Mo.  1959,  makes  it  a misdemeanor  to  vlolato  Section  0406, 
supra. 


Certainly  no  one  can  question  the  right  of  the  highway 
patrolman  making  an  arrest  when  such  an  offense  is  committed 
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in  his  presence.  Under  Section  8358,  R.  S.  Uo.  1930,  the 
Legislature  made  It  the  mandatory  duty  of  the  highway  patrol- 
man to  enforce  and  prevent  violations  relating  to  offenses 
committed  upon  the  state  highways  and  specifically  vested 
authority  In  such  officers  to  arrest  any  person  committing 
certain  offenses  and  to  take  them  before  the  proper  officials 
for  prosecution.  Said  Section  8358  reads t 

"It  shall  be  the  duty  of  the  patrol  to 
police  the  highways  constructed  and  main- 
tained by  the  commission;  to  regulate  the 
movement  of  traffic  thereon;  to  enforce 
thereon  the  laws  of  tills  state  relating 
to  the  operation  and  use  of  vehicles  on 
the  highways;  to  enforce  and  prevent 
thereon  the  violation  of  the  laws  relat- 
ing to  the  size,  weight,  and  speed  of 
commercial  motor  vehicles  and  all  laws 
designed  to  protect  and  safeguard  the 
highways  cons time ted  and  maintained  by 
the  commission.  It  shall  be  the  duty  of 
the  patrol  whenever  possible  to  determine 
persons  causing  or  responsible  for  the 
breaking,  damaging  or  destruction  of  any 
improved  hard  surfaced  roadway,  structure, 
sign  markers,  guard  rail  or  any  other 
appurtenance  constructed  or  maintained  by 
the  commission  and  to  arrest  persons  crim- 
inally responsible  therefor  and  to  bring 
them  before  the  proper  officials  for  pro- 
secution. It  shall  be  the  duty  of  the 
patrol  to  cooperate  with  the  secretary  of 
state  and  the  motor  vehicle  commissioner 
in  the  collection  of  motor  vahiclo  regis- 
tration fees  and  operators  and  chauffeurs 
licenses  and  to  cooperate  with  the  state 
inspector  of  oils  in  the  collection  of 
motor  vehicle  fuel  taxes *" 

Furthermore,  under  Section  8359,  R«  3.  Ho.  1939,  members 
of  the  highway  patrol  are  specifically  declared  to  be  state 
officers  and  shall  be  so  doomed  and  taken  in  all  courts  hav- 
ing Jurisdiction  against  the  laws  of  tills  state.  The  same 
provision  further  vests  in  such  patrolmen  the  some  power  now 
or  hereafter  vested  in  peace  officers,  except  the  serving  or 
execution  of  civil  procoos.  Said  Section  0359  reads t 
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"The  members  of  the  patrol  are  hereby 
declared  to  be  officers  of  the  state  of 
Missouri  and  shall  be  so  deemed  and  taken 
In  all  courts  having  Jurisdiction  of 
offonses  against  the  laws  of  this  state. 

The  membors  of  the  patrol  shall  have  the 
powers  now  or  hereof tor  vested  by  law  In 
peace  officers  except  the  serving  or  exe- 
cution of  civil  process.  The  membere  or 
the  patrol  shall  havo  authority  to  arrest 
without  writ,  rule,  order  or  process  any 
person  detected  by  him  In  the  act  of  vio- 
lating any  law  of  the  stato.  . . hen  a member 
of  the  patrol  is  In  pursuit  of  a violator 
or  suspected  violator  anu  is  unable  to 
arrest  such  violator  or  suspected  violator 
within  the  limits  of  the  district  or  terri- 
tory over  which  the  jurisdiction  of  such 
member  of  the  patrol  extonds,  ho  shall  be 
and  Is  hereby  authorized  to  continue  in 
pursuit  of  such  violator  or  suspected 
violator  into  whatever  part  of  this  state 
may  be  reasonably  necessary  to  effect  the 
apprehension  and  arrest  of  the  same  and 
to  arrest  such  violator  or  suspected  vio- 
lator wherever  ho  nay  bo  overtaken.” 


We  also  find  similar  authority  to  be  vested  In  members 
of  said  patrol  under  Section  8358a,  page  656,  Laws  of  Missouri, 
1943,  in  making  arrests  and  Investigations.  Said  Section  8358a 
reads : 


”The  membors  of  the  State  Highway  Patrol 
shall  havo  full  power  and  authority  as 
now  or  hereafter  vested  by  law  In  peace 
officers  when  working  with  and  at  the 
special  request  of  the  sheriff  of  any 
county,  or  the  chief  of  pollco  of  any 
city,  or  under  the  direction  of  the  super- 
intendent of  the  State  highway  Patrol,  or 
in  the  arrest  of  anyone  violating  any  law 
in  their  presence  or  In  the  apprehension 
and  arrest  of  any  fugitive  from  Justice 
on  any  felony  violation.  The  mergers  of 
the  State  Highway  Patrol  shall  have  full 
power  and  authority  to  make  investigations 
connected  with  any  crime  of  any  nature. 

The  expense  for  the  patrol*s  operation  under 
this  section  shall  be  paid  monthly  by  the 
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the  state  treasurer  chorgoable  to  the 
General  Revenue  Fund,  provided,  however, 
the  amount  appropriated  from  'tho  General 
Revenue  Fund  shall  not  oxceod  ton  per  cent 
(102>)  of  tho  total  amount  appropriated  for 
the  Missouri  Stato  HI r-.hr ay  Patrol*" 

Furthermore , the  salary  anti  oxponso3  of  such  patrolmen 
are  paid  by  tho  State  of  Liles ouri*  (Seo  Section  0357,  pace 
323,  Laws  of  Missouri,  1947,  and  Section  8365a,  pace  657,  Laws 
of  Missouri,  1943.)  Section  3356,  R.  S.  lio.  193^,  reouires 
each  member  of  tho  highway  patrol  to  take  an  oath  and  give  a 
bona  for  tho  faithful  performance  of  his  duties. 

Tho  foregoing  statutes  relating  to  the  authority  vestod 
in  momhers  of  tho  highway  patrol  and  their  dutios  clearly 
support  our  conclusion  that  such  officors  are  state  officers, 
not  only  is  tills  trua  by  reason  of  the  statutes  declaring 
the:.,  so  but  all  of  the  foregoing  provisi  ne  so  indicate.  re 
all  know  that  the  principle  reason  for  creating  tho  highway 
patrol  wnc  to  enforce  laws  relating  to  the  operation  of  motor 
vohicles  on  the  highways , and  to  properly  and  efficiently 
carry  out  such  duties  said  patrolmen  must  have  jurisdiction 
ovor  the  whole  state  and  not  just  a part  of  it.  Therefore, 
since  tlw  members  of  the  Stato  Highway  P:  trol  aro  stato  offi- 
cers, they  have  jurisdiction  coextensive  with  the  boundaries 
of  tills  state. 

« 

In  view  of  tho  fact  such  officers  are  state  officers,  we 
construe  Lection  8359,  supra,  in  ;iving  such  patroliien  author- 
ity as  is  now  or  may  hereafter  bo  vested  in  penco  officers, 
to  near:  tliat  such  officors  nay  execute  a warrant  for  a criminal 
offense,  not  civil,  anywhere  in  tho  State  of  Missouri,  by 
reason  of  the  fact  their  jurisdiction  is  stato-wide  and  not 
merely  confined  to  a county. 

However,  ro  are  of  the  opini  >n  that  tho  warrant  should 
be  issued  to  the  highway  patrolman  instead  of  to  the  sheriff 
or  so  10  othor  county  officer  si.ee  the  decisions  seem  to  hold 
that  it  Is  a direction  only  to  tho  officer  named  in  the  warrant 
in  the  absence  of  a statute  specifically  authorising  otiiar 
officers  to  serve  such  process  when  dirocted  to  another  offi- 
cer. In  KoGlough&n  et  al.  vs.  Mitchell  ot  al.,  36  S.._.  164, 
l.c.  165,  26  K.C.  681,  tho  court,  in  so  holding,  saidi 

" # * * A cor.stablo  cannot  serve  process 
addressed  to  tho  sheriff,  nor  car  a sheriff 
servo  process  addressed  to  a con3taole. 
liurf  roe , Shar.  Section  115.  An  officer 
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may  utterly  disregard  any  process  or  writ 
not  directed  to  him.  He  Is  a stranger  to 
It,  and.  If  he  exercises  power  under  ouch 
writ.  It  Is  an  act  of  usurpation,  and  he 
will  be  liable  in  damages  for  any  injury 
dune,  as  if  he  were  a private  citizen*  * * " 

In  Foster  vs.  Wiley,  27  Michigan  244,  l.c*  249,  the  court 
indicated  that  the  officer  would  be  liable  for  executing  pro- 
cess had  the  statute  not  authorized  and  empowered  sheriffs 
to  servo  process  which  constables  may  execute,  and  in  so  hold- 
ing, the  court  said* 

"The  case  of  the  officer  is  next  to  be 
considered*  It  is  claimed,  first,  that 
he  is  liable  because  the  process  was  not 
addressed  to  him,  and  therefore  he  had 
no  authority  to  serve  it.  hut  the  statute 
expressly  empowers  sheriffs  to  servo  the 
process  which  constables  may  execute;  * * " 

(See  also •*  inkier  vs*  State,  32  Ark.  539,  l.c.  54G,  547.) 
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It  is,  therefore,  the  opinion  of  this  department  that 
a member  of  the  State  Highway  Patrol  shall  arrest  any  person 
violating  any  law  relating  to  the  operation  of  motor  vehicles 
on  the  highways  committed  In  his  presence.  Furthermore,  said 
members  o i the  hir,hway  patrol  may  execute  criminal  process 
anywhere  in  the  State  of  Missouri  when  dirocted  to  them  by  a 
magistrate  for  the  arrest  of  persons  violating  any  law  per- 
taining to  the  operation  of  motor  vehicles  on  the  highways  of 
this  state;  however,  said  warrant  should  bo  directed  to  the 
member  of  the  highway  patrol  and  not  to  the  sheriff  or  othor 
county  officers. 


Respectfully  submitted. 


AUBREY  R.  HAMLETT,  JR. 

Assistant  Attorney  General 


APPROVED: 


s:  i:. 

Attorney  Gene par 
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70RP0.  'TION  FRANCHISE  TAX:  Foreign  corporation  not  required  to  pay 

Missouri  corporation  franchise  tax  in 
year  of  commencing  business  in  the  state. 


March  10,  1943 


Honora  le  Clarence  Evans,  Chairman 
State  Tax  Commission  of  Missouri 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  inquiry  of  recent  date,  request- 
ing an  official  opinion  of  this  office  and  reading  as  follows: 

"On  Dece  ber  30,  1947,  consumation  of  re- 
organization of  the  Chicago,  Rock  Island, 
k Pacific  Railway  Company  was  ordered  by 
Feder-  1 District  Judge  Igoe,  at  Chicago* 

The  order  provided  authorization  for  the 
manager  and  re-organised  co  pany  to  proceed 
with  consumation  of  plan  and  for  transfer 
of  properties  of  debtor  to  re-organized 
company  on  January  1,  1943* 

"The  old  company  was  the  Chicago,  Rock  Is- 
land k Pacific  Railway  Company  and  their 
license  to  do  business  in  Missouri  is  still 
in  effect*  The  new  company,  the  Chicago, 

Rock  Island  «.  Pacific  Railroad  Company,  was  \ 

organized  under  the  Laws  of  Delaware,  Decem- 
ber 16,  1947,  and  on  January  2,  1943,  wired 
the  secretary  of  State’s  ffice  asking  to 
file  application  to  do  business  in  Missouri* 

**4*#**?** 

"From  the  information  we  have  the  court  order 
was  dated  December  30,  1947,  and  the  date  of 
delivery  was  January  1,  194«*  Consequently, 
it  would  appear  that  the  old  company  did  no 
business  in  Missouri  on  January  1,  and  the 
new  company  was  not  licensed  to  do  business 
until  January  2.  However,  sot.  ebody  operated 
this  property  i-n  Missouri  on  January  1,  1943* 
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"The  same  property  is  involved  regardless 
of  the  company  and  we  would  appreciate  an 
opinion  from  you  as  to  who  is  liable  for 
the  194S  Corporation  franchise  Tax.” 

From  the  facts  stated,  it  is  clear  that  the  new  corporation 
did  not  commence  business  in  Missouri  until  January  1,  1948. 

Two  statutes  appear  relating  to  the  imposition  of  franchise 
taxes  upon  foreign  corporations.  One,  Section  4997.135,  Mo. 
R.S.A.,  forms  a part  of  The  General  and  Business  Corporation 
Act  of  Missouri,”  found  Laws  of  1943,  page  410.  This  act  was 
approved  August  6,  1943,  becoming  effective  upon  the  adjournment 
of  the  General  Assembly,  in  accordance  with  the  provisions  of 
Article  IV,  Section  36,  Constitution  of  1#75,  and  Section  659, 

R.  S.  Mo.  1939. 

The  other  statute  relating  to  the  taxation  of  corporate 
franchises  is  found  as  Section  5113,  R.  G.  , o.  1939*  as  amended, 
Laws  of  1943 , page  406.  Peculiarly  enough,  the  latter  statute 
was  repealed  by  ”The  General  and  Business  Corporation  Act  of 
Missouri,"  referred  to  above,  but,  in  spite  ol  such  repeal,  the 
statute  was  amended  and  reenacted  by  the  same  General  Assembly. 
It  was  approved  July  15,  1943,  becoming  effective  upon  the  ad- 
journment of  the  General  Assembly,  in  accora&nce  with  the  con- 
stitutional and  statutory  provisions,  mentioned  supra.  It, 
therefore,  appears  that  both  acts  became  effective  upon  the  same 
date. 


No  substantial  differences  appear  in  the  two  acts,  materiel 
to  the  matter  here  being  considered,  except  the  following  proviso 
contained  in  Section  5 113,  as  found  Laws  of  1943  i page  406: 

" * * * Provided,  that  no  tax  shall  be  im- 
posed on  corporations  organized  under  the 
laws  of  this  state  on  or  after  January  1,  in 
any  year,  or  on  foreign  corporations  that  com- 
mence business  in  this  state  on  or  after  Janu- 
ary 1,  in  any  year,  for  the  year  in  which  said 
domestic  corporations  were  organized,  or  the 
year  in  which  said  foreign  corporations  com- 
menced business  in  this  state:  * * * ” 

*e  have  here,  then,  a situation  in  which  the  General  Assem- 
bly, at  the  bane  session,  passed  tvro  laws  relating  to  the  same 
subject  matter,  effective  upon  the  same  date,  one  of  which  laws 
contained  a grant  of  exemption,  ana  the  other  of  which  did  not. 
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It  is  our  thought  that  such  grant  of  exemption  represents  a 
special  law  in  so  far  as  it  relates  to  corporations  organized 
under  the  laws  of  the  state  or  commencing  business  within  the 
state  in  the  first  year  of  their  operation.  Therefore,  in  ac- 
cordance with  the  ordinary  rule  of  construction  that,  in  such 
circumstances,  the  special  law  is  presumed  to  represent  the 
intent  of  the  General  Assembly  and  to  prevail  over  the  general 
treatment  of  the  samo  subject  matter,  we  believe  the  exemption 
proviso  to  be  applicable  to  the  present  case.  Illustrative  of 
this  rule  of  statutory,  construction  is  State  ex  rel.  v.  Brown, 

68  S.  W.  (2d)  55,  1*  c,  59,  wherein  the  Supreme  Court  quoted 
approvingly  the  following  language  from  Tevis  et  al.  v.  Foley, 

30  S.  W.  (2d)  68: 

" * * * In  such  case  the  rule  applicable  is 
that  *where  there  is  one  statute  dealing 
with  a subject  in  general  and  comprehensive 
terms  and  another  dealing  with  a part  of  the 
same  subject  in  a more  minute  and  definite 
way,  the  two  should  be  read  together  and 
harmonized,  if  possible,  with  a view  to  giv- 
ing effect  to  a consistent  legislative  policy; 
but  to  the  extent  of  any  necessary  repugnancy 
betwe.m  them,  the  special  will  prevail  over 
the  general  statute*  Where  the  special  stat- 
ute is  later,  it  will  be  regarded  as  an  ex- 
ception to,  or  qualification  of,  the  prior 
general  one;  and  where  the  general  act  Is 
later,  the  special  will  be  construed  as  re- 
maining an  exception  to  its  terms,  unless  it 
is  repealed  in  express  words  or  by  necessary 
implication* f Tevis  et  al.  v.  Foley,  325 
Mo.  1050,  1054,  30  S.  W.  (2d)  68,  69;  State 
ex  rel.  Buchanan  County  v.  Kulks,  29o  Mo. 

614,  626,  247  S.  W.  129;  State  ex  inf.  Bar- 
rett v.  Imlioff,  291  Mo.  603,  617,  238  S.  ►/. 

122.  * * *" 

That  such  construction  properly  reflects  the  legislative  in- 
tent is  borne  out  by  two  other  matters  which  come  readily  to  mind. 
For  instance,  the  computation  of  the  annual  franchise  tax,  under 
the  provisions  bf  Section  4997-136,  Mo.  R.  .A.,  is  based  upon 
a report  of  the  various  corporations  subject  to  franchise  tax, 
reflecting  the  financial  structure  of  each  corporation  as  of  the 
31st  day  of  the  preceding  December.  Such  information  would,  of 
course,  not  be  available  for  a newly  organized  domestic  corpora- 
tion nor  for  a foreign  corporation  just  commencing  business  in 
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Ixissouri.  Again,  newly  forced  domestic  corporations  and  foreign 
corporations  commencing  business  in  the  state  are  required  to  pay 
organization  taxes,  which  closely  approximate  the  annual  fran- 
chise taxes  due  thereafter  upon  equivalent  amounts  of  property 
ami  assets  employed  in  Kissouri.  In  other  words,  3uch  organi- 
zational fees  rou,;hly  amount  to  the  taxes  wliich  would  otherwise 
be  due.  The  foregoing  is  persuasive,  to  our  mind,  to  the  view 
tl  at  the  exemption  proviso  was  intended  to  be  applied. 

Two  other  matters  appear  in  your  letter  of  inquiry  which 
we  Bhall  dispose  of. 

We  note  that  you  state  "it  would  apoear  that  the  old  company 
did  no  business  in  Missouri  on  January  l."  This  presents  a factual 
situation  about  which  we  can,  of  course,  formulate  no  opinion.  If 
it  develops  that  in  fact  the  old  company  did  exercise  corporate 
functions  on  January  1,  then  the  old  company  will  be  subject  to 
the  annual  franchise  tax  for  the  calenaar  year  1948*  In  this  re- 
gard, see  the  official  opinion  of  t^is  office,  directed  to  your- 
self, under  date  of  June  4,  1946. 

We  note,  too,  the  further  statement  in  your  inquiry  that  "the 
new  company  was  not  licensed  to  do  business  until  January  2." 

This  is  not  material  to  the  etermination  of  your  major  question, 
as  under  Section  4997.135,  Mo*  K.  S.  A*,  the  ir  nchise  tax  is  im- 
posed upon  foreign  corporations  "engaged  in  business  in  this  state 
whether  under  a ccrtific.  te  of  authority  issued  under  this  act  or 
not."  Of  course,  the  engaging  in  business  by  a foreign  corpora- 
tion prior  to  having  received  the  proper  certificate  of  authority 
to  do  so  from  the  secretary  of  State  would  subject  such  forei^ 
corporation  to  the  penalties  provided  by  "The  General  and  Business 
Corporation  Act  of  Missouri." 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a foreign  corpo- 
ration commencin'"  business  in  Missouri  on  or  after  January  1 of 
any  calendar  year  is  not  required  to  pay  the  annual  vtissourl  cor- 
poration franchise  tax  for  the  calendar  year  in  which  such  busi- 
ness is  co.rjnenced. 


Respectfully  submitted, 

APPROVED:  WILL  F.  BhRRT,  Jr. 

Assistant  Attorney  General 


J.‘  is.  f Yl Or WJ 

Attorney  General  / ia? 
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TAXATION  AND  REVENUE:  Missouri  State  Tax  Commission  does  not 

have  authority  to  apportion  "distribut- 
able property"  of  railroad  company  or 
similar  public  utility  to  public  library 
districts . 


May  11,  1948 


Honorable  Clarence  Evans , Chairman 
Missouri  State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  inquiry  of  recent  date,  requesting 
an  official  opinion  of  this  office  and  reading  as  follows: 

"We  would  be  glad  to  have  your  opinion  as 
to  whether  the  Missouri  State  Tax  Commis- 
sion has  authority  under  the  law,  to  allo- 
cate the  distributable  property  located 
within  Public  Library  Districts  in  Mis- 
souri . " 

The  term  "distributable  property,"  used  in  your  letter  of 
inquiry,  refers  to  the  property  of  railroads  and  other  public 
utility  companies  which,  under  the  provisions  of  paragraph  (12) 
of  Section  11033.14,  Mo.  R.  S.  A.,  is  required  to  be  originally 
assessed  by  the  State  Tax  Commission  and  the  valuaton  thereof  ap- 
portioned to  the  various  counties  and  other  minor  subdivisions. 

Paragraph  (12)  of  Section  11033.14,  Mo.  R.  S.  A.,  reads,  in 
part,  as  follows: 

"The  Commission  shall  have  the  exclusive 
power  of  original  assessment  of  railroads, 
railroad  cars,  rolling  stock,  street  rail- 
roads, bridges,  telegraph,  telephone,  ex- 
press companies,  and  other  similar  public 
utility  corporations,  companies  and  firms. 

* * * H 

After  having  made  such  original  assessments,  the  State  Tax 
Commission  is  thereafter  required  to  apportion  such  aggregate 
value  of  all  property  of  each  railroad  and  other  similar  public 
utilities  to  the  counties  and  various  minor  subdivisions,  under 
the  provisions  of  Section  11280.11,  Mo.  R.  S.  A.,  reading,  in 
part,  as  follows: 
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"Said  commission  shall  apportion  the  aggre- 
gate value  of  all  property  hereinbefore 
specified  belonging  to  or  under  the  control 
of  each  railroad  company,  to  each  county , 
municipal  township,  city  or  incorporated 
town,  special  road  districts,  public  water 
supply,  fire  protection  and  sewer  districts 
or  subdivision,  except  school  districts,  Tn 
which  such  road  is  located,  according  to  the 
ratio  which  the  number  of  miles  of  such  road 
completed  in  such  county,  municipal  town- 
ship, city  or  incorporated  town,  special 
road  district,  public  water  supply,  fire  pro- 
tection and  sewer  districts  or  subdivision, 
except  school  districts,  in  which  such  road 
is  located,  shall  bear  to  the  whole  length 
of  such  road  in  this  state:  * * * " 

(Emphasis  ours.) 

You  will  note  that  the  latter  section  does  not  specifically 
mention  public  library  districts,  although  having  enumerated  nu- 
merous political  subdivisions  having  the  power  to  tax.  We,  there- 
fore, believe  that  such  failure  to  include  public  library  districts 
within  the  enumerated  political  subdivisions  to  whom  apportionment 
must  be  made  of  a pro  rata  part  of  the  aggregate  value  of  such  rail- 
roads and  similar  public  utilities  precludes  the  State  Tax  Commis- 
sion from  making  such  apportionment  thereto. 

Prior  to  the  amendment  of  this  section  found  in  Laws  of  1941, 
page  695,  and  the  subsequent  reenactment  of  the  section  in  its 
present  form.  Laws  of  1945,  page  1825,  the  section  had  been  the 
subject  of  a judicial  construction  in  State  ex  rel.  Halferty  v. 
Kansas  City  Power  & Light  Co.,  145  S.  W.  (2d)  116.  This  was  an 
action  brought  to  subject  certain  distributable  property  of  the 
utility  company  named  as  defendant  to  taxation  for  the  benefit 
of  a public  water  supply  district.  It  was  there  contended  that 
the  State  Tax  Commission  had  the  power  to  apportion  to  such  po- 
litical subdivision  a portion  of  the  total  aggregate  valuation 
of  such  public  utility  by  reason  of  such  public  water  supply  dis- 
trict being  a "municipal  township."  The  Supreme  Court  rejected 
this  contention,  saying,  1.  c.  122: 

"From  the  foregoing  it  appears  the  county 
court  is  not  authorized  to  levy  taxes  upon 
the  distributable  property  of  railroads 
until  the  valuation  thereof,  as  equalized 
and  adjusted  by  the  State  Board  of  Equaliza- 
tion, has  been  certified  to  it,  and  may  then 
levy  for  municipal  townships , cities  and 
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other  local  subdivisions  only  as  by  the  stat- 
utes provided.  This  brings  us  to  considera- 
tion of  an  insistence  strongly  urged  by  ap- 
pellant, viz.,  that  the  water  district  should 
be  regarded  as  a 'municipal  township'  within 
the  meaning  of  these  taxing  statutes.  It,  of 
course,  is  not  a county  nor  an  incorporated 
city,  town  or  village.  * * * A municipal 
township  may  be,  for  some  purposes  and  in  a 
broad  sense,  a 'municipal  corporation' — (we 
suggest  this  thought  without  deciding  the 
question) — but,  even  if  so,  is  a 'municipal 
corporation'  necessarily  a 'municipal  town- 
ship? ' It  is  to  be  borne  in  mind  that  tax- 
ing statutes  are  construed  strictly  in  favor 
of  the  taxpayer,  bearing  in  mind  that  they 
should  be  applied  with  due  regard  to  the  ap- 
parent intention  of  the  Legislature  as  ex- 
pressed in  the  statute,  with  a view  to  promot- 
ing the  apparent  object  of  the  legislative 
enactment.  It  will  be  noted  that  in  all  of 
the  taxing  provisions  we  have  noted  the  words 
'municipal  townships'  have  been  used.  No- 
where are  the  words  'municipal  corporations ' 
used.  Appellant  says  'municipal  township'  is 
not  defined  by  our  statutes.  We  think  its 
meaning,  as  used  in  the  statutes  we  have 
quoted,  is  well  understood  and  is  clearly 
enough  indicated  as  a subdivision  of  a coun- 
ty. * * * From  these  and  other  references  in 
the  statutes  that  might  be  made  we  think  it 
too  clear  to  admit  of  argument  that  when  the 
Legislature  used  the  term  'municipal  town- 
ships' in  the  statutes  above  referred  to  it 
meant  subdivisions  of  a county  as  that  term 
is  generally  understood. 

"It  is  suggested  by  appellant  that  when  Sec. 
10022,  providing  the  method  of  taxing  rail- 
road properties,  was  first  enacted  such 
'public  corporations'  as  defendant  water 
district  did  not  exist  and  could  not  be 
specifically  referred  to,  and,  if  we  under- 
stand his  argument,  that  the  meaning  of 
'municipal  township'  should  be  extended  or 
enlarged  so  as  now  to  include  such  public 
corporations,  since  created.  The  term  'mu- 
nicipal townships ' has  been  retained  in  the 
statutes.  We  must  assume  that  it  was  pur- 
posely retained  and  intended  to  mean  what 
it  clearly  does  mean."  (Emphasis  ours.) 
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It  is  interesting  to  note  that  subsequent  legislative  enact- 
ments and  amendments  to  the  section  as  it  was  written  at  the  time 
of  the  decision  of  the  Halferty  case,  cited  supra,  in  September, 
1940,  have  only  extended  the  provisions  to  include  special  road 
districts,  public  water  supply,  fire  protection  and  sewer  districts 
or  subdivisions , and  have  not  brought  within  the  statute  public  li- 
brary districts.  In  the  absence  of  such  legislative  action,  it  is 
our  thought  that  the  principles  enunciated  in  the  Halferty  case  are 
still  controlling  with  respect  to  public  library  districts. 

CONCLUSION 

In  the  premises , we  are  of  the  opinion  that  the  State  Tax 
Commission  is  not  authorized  to  apportion  to  a public  library 
district  any  part  of  the  total  valuation  of  the  "distributable 
property"  of  a railroad  or  other  similar  public  utilities. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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Honorable  K.  A.  ^sterly 
Assistant  Prosecuting  Attorney- 
Jasper  County 
Joplin,  Missouri 


$ 


De;  r Eir: 


This  is  In  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading,  in  part, 
as  follows: 

"One  of  our  local  grocers  has  been  advised 
by  a large  aanufacturer  of  colored  oleo- 
mar^arin  that  there  is  no  State  law  limit- 
ing hi3  right  to  sell  colored  oleo  in  tills 
community  and  that  by  obtaining  the  neces- 
sary federal  licenses  there  is  no  criminal 
liability  in  connection  with  such  sales. 

This  grocer  has  calied  on  me  for  an  oninion 
and  In  view  of  the  various  conflicting 
statutes  on  t is  matter,  I would  appreciate 
your  auvice* 

"My  attention  is  particularly  called  to 
section  14073  of  the  Revised  statutes  of 
1939,  but  1 am  not  entirely  satisfied  with 
my  interpretation  of  this  statute  since  it 
woulc  appear  that  If  t;  is  law  would  prevent 
the  erchant  from  selling  coloreu  oleo  it 
woulo  also  prevent  even  a housewife  from 
oimiu>  artificial  color  ihto  her  margarln." 

The  sections  of  ti  e law  to  be  considered  with  regard  to 
your  request  are  St1-  - - *776,  14073,  and  4778,  R«  3.  Mo.  1939* 

Such  sections  provide  as  Do  Hows : 

w-yCtlon  4776.  " .hoever  manufactures  out 

of  any  oleaginous  substances,  or  any  com- 
pounds of  the  same,  resembling  butter  in 
appearance,  manufactured  from  cattle  fat 
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or  hog  fat.  or  such  substances  heretofore 
known  as  oleomargarine , oleo,  oleomar- 
garine oil,  butterlne,  lardine,  suine  and 
neutral,  all  lard  extracts  and  tallow  ex- 


matter, intestinal  fat  and  offal  fat,  other 
than  that  produced  from  unadulterated  milk, 
or  cream  from  the  same,  any  article  de- 
signed to  take  the  place  of  butter  or  cheese, 
produced  from  pure,  unadulterated  milk,  or 
• cream  of  the  same,  or  any  article  made  in 
imitation  of  butter,  or  vdien  so  made  calcu- 
lated, or  intended  to  be  sold  as  butter  or 
for  butter,  unless  said  manufacturers  shall 
pack  said  imitation  substitute  in  firkins, 
tubs  or  wooden  or  paper  packages,  with  the 
true  name  of  said  imitation  substitute  clear- 
ly and  indelibly  branded,  marked  or  labeled 
thereon,  or  whoever  shall  sell  or  offer  for 
sale  the  same  as  an  article  of  food,  unless 
said  imitation  substitute  if  properly  packed 
in  firkins,  tubs  or  wooden  or  paper  packages, 
with  the  true  name  of  said  imitation  substi- 
tute clearly  and  indelibly  branded,  marked 
or  labeled  thereon,  shall  be  guilty  of  a mis- 
demeanor, and  shall  on  conviction  thereof  be 
confined  in  the  county  jail  not  exceeding 
one  year,  or  fined  not  exceeding  one  thousand 
dollars,  or  both." 


tracts,  and  all  mixtures  and  compounds  of 
tallow,  beef  fat,  suet,  lard,  lard  oil, 
vegetable  oil,  annatto  and  other  coloring 


action  14073*  "No  person  shall  combine  any 
animal  fat  or  vegetable  oil  or  other  substance 
with  butter,  or  combine  therewith  or  with 
animal  fat  or  vegetable  oil  or  combination  of 
the  two,  or  with  either  one,  any  other  sub- 
stance or  substances  whatever,  any  annatto 
or  compound  of  the  same,  or  any  other  sub- 
stance or  substances,  for  the  purpose  or  with 
the  effect  of  imparting  thereto  a yellow  color, 
or  any  shade  of  yellow,  so  that  such  substi- 
tute shall  resemble  yellow  or  any  shade  of 
genuine  yellow  butter,  nor  introduce  any  such 
coloring  matter  or  such  substance  or  substances 
into  any  of  the  articles  of  which  the  same  is 
composed:  Provided,  nothing  in  said  sections 
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14072  to  140$4  shall  be  construed  to  pro- 
hibit the  use  of  salt  and  harmless  coloring 
matter  for  coloring  the  substitutes  for 
butter  manufactured  for  export  or  sale  out- 
side the  state.  No  person  shall,  by  him- 
self, his  agents  or  employees,  produce  or 
manufacture  any  substance  in  imitation  or 
semblance  of  natural  butter,  nor  sell,  nor 
keep  for  sale,  nor  offer  for  sale,  any  imi- 
tation butter  made  or  manufactured,  compounded 
or  produced  in  violation  of  this  section, 
whether  such  imitation  butter  shall  be  made 
or  produced  in  this  state  or  elsewhere.  This 
section  shall  not  be  construed  to  prohibit 
the  manufacture  and  sale,  under  the  regula- 
tions hereinafter  provided,  of  substances  de- 
signed to  be  used  as  a substitute  for  butter, 
and  not  manufactured  or  colored  as  herein 
prohibited. " 


Section  477&.  "That  for  the  purposes  of  this 
section  certain  manufactured  substances,  cer- 
tain extracts,  and  certain  mixtures  and  com- 
pounds, including  such  mixtures  and  compounds 
with  butter,  shall  be  known  and  designated  as 
'oleomargarine, T namely:  All  substances  here- 
tofore known  as  oleomargarine,  oleo,  oleomar- 
garine oil,  butterine,  lardine,  suine,  and 
neutral;  ail  mixtures  and  compounds  of  oleo- 
margarine, oleo,  ol<?omargarine  oil,  butterine, 
lardine,  suine,  and  neutral;  all  lard  extracts 
and  tallow  extracts;  and  ali  mixtures  and  com- 
pounds of  tallow,  beef,  fat,  suet,  lard,  lard 
oil,  vegetable  oil.  annatto,  and  other  color- 
ing matter,  intestinal  fat,  and  offal  fat— if 
(1)  made  in  imitation  or  semblance  of  butter, 
or  (2)  calculated  or  intended  to  be  sold  as 
butter  or  for  butter,  or  (3)  churned,  emulsi- 
fied. or  mixed  in  cream,  milk,  water,  or  other 
liquid,  and  containing  moisture  in  excess  of 
1 per  centum.  This  section  shall  not  apply 
(1)  to  puff  pastry  shortening  not  churned  or 
emulsified  in  milk  or  cream,  and  having  a melt- 
ing point  of  one  hundred  and  eighteen  degrees 
Fahrenheit  or  more,  nor  (2)  to  any  of  the  fol- 
lowing containing  condiments  and  spices:  Salad 
dressing,  mayonnaise  dressings,  or  mayonnaise 
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products,  nor  (3)  to  pharmaceutical  prepara- 
tions* Oleomargarine  made  and  manufactured 
from  the  ingredients,  commodities  or  combina- 
tions thereof  herein  named  and  set  forth 
shall  be  sold  or  offered  for  sale  only  when 
the  containers  or  cartons  thereof  have  printed 
thereon  the  word  * oleomargarine. 1 Any  person, 
firm  or  corporation  violating  any  of  the  pro- 
visions of  this  section  shall  be  deemed  guilty 
of  a misdemeanor  and,  upon  conviction  thereof, 
fined  not  less  than  fifty  ($50.00)  dollars  not 
more  than  two  hundred  ($200.00)  dollars,  for 
each  and  every  offense. " 

Section  4776  wo s enacted  in  its  present  form  in  lS$7  and 
is  found  Laws  1S37.  page  174*  The  emergency  clause  of  such 
act  provides  as  follows: 

"The  fact  that  the  business  interest  of  the 
state  of  liissouri  is  sufferring  by  the  prohi- 
bition of  the  manufacture  and  sale  of  butter 
substitutes  therein,  creates  an  emergency 
within  the  meaning  of  the  constitution;  there- 
fore, this  act  shall  take  effect  and  be  in 
force  from  and  after  its  passage. w 

From  the  language  above  quoted,  it  is  clear  that  in  enact- 
ing Section  4776,  oleomargarine  was  considered  by  the  Legisla- 
ture to  be  a butter  substitute. 

Section  14073  was  enacted  in  1S95  and  is  found  Laws  1#95 » 
page  26,  Section  2.  In  the  case  of  Bockstruck,  136  Mo.  335,  a 
conviction  under  this  section  was  upheld  uhere  the  evidence 
showed  that  yellow  oleomargarine  was  sold.  In  the  case  of  State 
v.  Swift  & Co.,  273  Ko.  462.  200  3 . W.  1066,  the  Supreme  Court 
held  that  this  section  prohibited  the  selling,  keeping  for  sale, 
or  offering  for  sale  of  oleomargarine  colored  to  resemble  butter. 
Under  these  holdings  of  the  Supreme  Court,  the  provisions  of 
Section  14073*  prohibiting  the  sale,  keeping  for  sale,  or  offer- 
ing for  sale  of  any  oleomargarine  colored  to  resemble  butter, 
constituted  an  exception  to  Section  4776,  in  so  far  as  Section 
4776  permitted  the  sale  of  oleomargarine  colored  with  annatto 
and  other  coloring  matter. 

Section  477&  was  enacted  in  1929  and  is  found  Laws  1929* 
page  107,  and  was  enacted  some  thirty-four  years  after  Section 
14073  was  enacted.  A general  rule  of  statutory  construction  is 
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found  in  State  v.  Caroline  Products  Co.,  144  3.  h.  (2d)  153, 
1*  c.  156,  where  the  Supreme  Court  said; 

"'./here  there  is  one  statute  dealing  with 
a subject  in  general  and  comprehensive 
terns  and  another  dealing  with  a part  of 
the  same  subject  in  a more  minute  and 
definite  way,  the  two  should  be  read  to- 
gether and  harmonized,  if  possible,  with 
a view  to  giving  effect  to  a consistent 
legislative  policy;  but  to  the  extent  of 
any  necessary  repugnancy  between  them  the 
special  will  prevail  over  the  general 
statute.  ..here  the  special  statute  is 
later,  it  will  be  regardeu  as  an  excep- 
tion to,  or  qualification  of,  the  prior 
general  one;  and  where  the  general  act  is 
later,  the  special  will  be  construed  as 
remaining  an  exception  to  its  terms,  un- 
less it  is  repealed  in  express  words  or 
by  necessary  implication.**  .uotec  with  ap- 
proval in  the  case  of  State-  ex  reli  Buclianan 
County  v.'Fulks,  296  ho.  614,  247  3.  129, 

loc . cit.  132." 


Since  Section  4776  is  a statute  which  deals  specifically 
and  in  detail  with  oleomargarine  and  was  enacted  later  than  Sec- 
tion 14073,  we  believe  that  that  part  of  Section  4776  reading; 

” * * * Oleomargarine  r.iade  and  manufac- 
tured from  the  ingredients,  commodities  or 
combinations  thereof  herein  named  and  set 
forth  shall  be  sold  or  offered  for  sale 
only  when  the  containers  or  cartons  thereof 
have  printed  thereon  the  word  ' oleomargarine . 1 

* * 

1 

constitutes  an  exception  to  section  14073,  in  so  far  as  Section 
14073  prohibits  the  sale  of  oleomargarine  which  is  colored  yellow, 
and  that  Section  4776  makes  lawful  the  sale  o*  oleomargarine  which 
has  been  colored  yellow  if  the  container  of  the  oleomargarine  has 
printed  thereon  the  word  "oleomargarine." 


■V 
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CONJLUSIOK 


It  is  the  opinion  of  this  department  that  it  is  lawful 
in  the  St' te  of  Missouri  to  sell  oleomargarine  which  has  been 
colored  yellow  when  the  containers  or  cartons  thereof  have 
printed  thereon  the  word  "oleomargarine." 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


j:  t:  Tim — 

Attorney  General 
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Honorable  Clarence  Lvans 
Chairman,  State  Tax  Commission 
Jefferson  City,  Missouri 
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?eer  Sir: 


Reference  is  made  to  your  request  for  an  official  ouinion 
of  this  office,  r ad ins  as  follows: 

’ ie:  Corporation  Francnise  r.  x - .exaa 
Eastern  Transmission  partition 

On  .March  1 we  received  the  1948  CoroorAtion 
Franchise  Tax  report  fron  the  above  corpora- 
tion. On  Line  12  of  said  report  callin  for 
property  ->nd  resets  in  Aiasouri,  they  quota 
3,201,672.76.  The  assessment  was  tads  on 
t is  fie-'jre  and  the  tax  of  4100.34  was  certi- 
fied to  the  director  of  te venue  who  in  turn 
forwarded  a statement  for  that  amount  to  the 
orporatiun. 

"This  weolc  tha  attorney  for  the  corporation 
called  on  ua  stating  that  they  felt  they  were 
not  liable  for  corporation  franchise  t=ix  be- 
cause they  did  no  husiness  in  iadouri.  it 
appears  that  this  corpox**tion  is  opuratiug 
under  a certificate  of  authority  fro.a  the  sec- 
retary of  3tate  which  was  granted  xU  Jctobur 
1947.  They  have  approximately  140  lies  of 
line  in  1 issouri,  enterin  the  state  on  the 
South  and  lea  Yin.  the  state  on  the  .,ast.  fhey 
have  one  pumping  station  at  Oran,  hiusouri. 

This  is  strictly  a gas  corporation  and  they 
neither  buy  or  sell  gas  within  the  btate  of 
l3souri.  The  only  office  maintained  is  a 
registered  office  in  Jt.  .dssouri,  as 

required  by  the  Secretary  of  the  State,  how- 
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ever,  this  office  is  merely  a place  for  them 

to  receive  mail. 

"«e  will  appreciate  your  advising  us  whether 
or  not  this  corporation  is  subject  to  a cor- 
poration franchise  tax  for  194*. * 

Although  not  so  stated  directly  in  your  opinion  reouest, 
we  infer  that  the  cornoratioa  referred  to  therein  is  one  whose 
domicile  ie  in  a for  i n state,  which  inference  is  confirmed 
by  further  advice  fron  you. 

The  Missouri  franchise  tax  is  imposed  under  the  previsions 
of  Section  h 997.135*  Mo.  H.  S.  A.  The  pertinent  provisions  of 
this  statute  read  es  follows: 

* * * * Every  foreign-  corporation  engaged  in 
business  in  this  state  whether  under  c cer- 
tificate of  authority  issued  ur  er  this  Act 
or  not,  shall  pay  an  annual  franc’ ise  tax  to 
the  stfte  of  'Issouri  cqu:  1 to  one-twentieth 
of  one  per  cent  of  the  par  value  of  its  out- 
stanriin:  shares  and  surplus  employed  in  busi- 
ness in  trie  state,  or  if  the  outstanding 
shares  of  iuch  corporation  or  any  part  there- 
oi  consist  of  shares  without  par  value,  then, 
in  that  event,  for  the  purposes  herein  con- 
tained, sue* * shares  shall  be  considered  as  hay- 
la  \ lue  of  5.00  per  s .ar  , -unless  the 
actual  value  of  such  shares  should  exceed 
J*5*00  per  slare,  in  which  c- se  the  tax  shall 
be  levied  and  collected  on -the  actual  value 
and  tho  surplus,  and  f-r  the  ourposes  in  this 
\ct  such. corporation  shall  be  ueemed  to  have 
employed  in  this  State  t at  portion  of  it'-*  en- 

. tire  outstam:  L i hares  ■plus  . ts 

property  and  assets  in  thin  state  beer  to  -'ll 
its  property  and  assets  wherever  located: 

* * * » 

In  construing  this  section  as  previously  found,  in  which  the 
3ame  terminology  was  employed  by  the  General  Assembly,  the  Supreme 
Court  of  issouri  has  held  that  the  tax  levied  thereunder  is  one 
upon  the  privilege  of  transecting  business  in  this  state  as  a 
corporation  Ie  quote  from  State  v.  Pierce  Petroleum  ' ornora- 
tion,  2 S.  W.  (2d)  790,  1.  c.  791* : 


I 


Honorable  Clarence  Evans  -3- 


"The  tax  is  not  a property  tax,  but  an  excise 
levied  upon  the  privilege  of  transacting  busi- 
ness in  this  state  as  a corporation.  State 
v.  Tax  Commission,  282  Mo.  213,  221  S.  W.  721. 

♦ * *" 

This  construction  has  been  reaffirmed  in  subsequent  cases, 
notably  Missouri  Athletic  Ass’n  v.  Delk  Investment  Corp.,  20 
S.  V.  (2d)  51,  and  other  cases. 

This  construction  has  been  further  narrowed  in  3tate  v. 
Shell  Pipe  Line  Corp.,  139  S.  V*  (2d)  510,  1.  c.  521,  to  mean 
only  engaging  in  business  of  an  intrastate  nature  directly  in- 
cident to  the  primary  purpose;  of  the  corporation. 

« 

We  consider  the  foregoing  to  be  pertinent  in  view  of  the 
statement  incorporated  in  your  opinion  request  to  the  effect 
that  the  corporation  "did  no  business  in  Missouri." 

The  question  of  hether  or  not  a foreign  corporation  is 
"engaged  in  business"  within  the  State  of  Missouri,  within  the 
meaning  of  the  franchise  t xing  statutes,  is,  in  each  case,  one 
of  f*ct.  The  decisions  of  the  various  state  and  federal  courts 
are  not  in  accord  as  to  the  indicia  that  must  be  looked  to  in 
determining  whether  certain  acts  constitute  the  "doing  of  busi- 
ness." This  variation  may  be  explained  by  reason  of  the  prob- 
lem having  been  approached  not  only  froa  the  an^le  of  taxation, 
but  also  with  respect  to  jurisdiction  over  such  foreign  corpo- 
rations, the  rethod  of  o'taining  service  thereon,  liability  for 
criminal  acts  of  officers  and  agents,  etc.  However,  the  rule 
seems  to  be  well  settled  in  Missouri  that  "engaged  in  business" 
means  the  carrying  out  of  corporate  functions  necessarily  in- 
cident or  directly  connected  with  the  primair  charter  purposes. 
Such  beinr;  the  case,  and  if  it  be  determined,  as  a matter  of 
fact,  that  the  corporation  now  under  consideration  does  not 
"engage  in  business"  within  this  state,  we  believe  thet  no  lia- 
bility for  Missouri  franchise  tax  exists. 

We  do  wish  to  point  out  that  cases  holdin,-,  under  similar 
circumstances,  that  liability  does  exist  are  not  apposite,  in- 
asmuch as  some  taxing  statutes  impose  liability  solely  upon  the 
basis  of  a foreign  corporation  having  the  right  to  enga  e in 
business  within  the  st  te  int  which  it  enters,  without  regard 
to  whether  or  not  such  corporate  functions  are  in  fact  actually 
exercised.  Therefore,  such  cases  do  not  serve  to  impose  lia- 
bility upon  the  corporation  now  under  consideration. 
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In  the  premises,  we  ere  of  the  opinion  that  a foreign  cor- 

? oration,  not  actually  enrr.-er!  in  business  in  Missouri,  is  not 
iable  for  the  Missouri  franchise  tax,  even  though  a large 
proportion  c.  the  u 3ets  of  uch  foreign  corporation  are  physi- 

c;  lly  situate  within  t is  stnte. 


Respectfully  submitted, 


* 

T 

VI LL  F,  BERRY,  Jr. 

• 

APPFOViD: 

1 

Assistant  Attorney  General 

t. — : ns — 

Attorney  Coneral 
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OFFICERS: 

TOWNSHIP  COLLECTOR: 


Township  collector  by  changing  his  residence 
to  another  township  does  not  thereby  for- 
feit his  office  and  may  collect  taxes  in 
the  township  in  which  he  is  elected  until 
he  is  removed. 


November  8,  19^8 
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Mr.  Clarence  Evans,  Chairman 
State  Tax  Commission 
Jefferson  City,  Missouri 

Dear  Mr.  Evans: 

We  have  yours  of  recent  date  in  which  you  request  an  opinion 
from  this  department  on  the  question  of  whether  or  not  a town- 
ship collector  who  has  changed  his  residence  from  the  township 
in  which  he  is  elected  to  another  township  in  the  county,  may 
still  collect  taxes  for  the  township  in  which  he  is  elected. 

Section  13953*  R.  S.  Mo.  1939*  provides  as  follows: 

"No  person  shall  be  eligible  to  any  township 
office  unless  he  shall  be  a qualified  voter 
and  a resident  of  such  township." 

From  this  section  it  is  apparent  that  a township  collector 
must  be  a resident  of  the  township. 

Section  13962,  R.  S.  Mo.  1939*  prolvdes  for  the  township 
board  to  fill  a vacancy  which  may  occur  in  any  office  in  the 
township. 

The  question  here  presented  is,  "Does  the  township  collector 
forfeit  his  office  and  thereby  become  disqualified  from  collecting 
taxes  by  virtue  of  the  fact  that  he  has  moved  out  of  the  township, 
or  does  he  hold  this  office  until  he  is  removed  by  proper  procedure?" 

Under  Section  12828,  R.  S.  Mo.  1939*  which  is  a general  section 
on  the  removal  of  officers,  it  is  provided  as  follows: 

"Any  person  elected  or  appointed  to  any  county,  city, 
town  or  township  office  in  this  state,  except  such 
officers  as  may  be  subject  to  removal  by  impeachment, 
who  shall  fail  personally  to  devote  his  time  to  the 
performance  of  the  duties  of  such  office,  or  who 
shall  be  guilty  of  any  willful  or  fraudulent  violation 
or  neglect  of  any  official  duty,  or  who  shall 
knowingly  or  willfully  fail  or  refuse  to  do  or  perform 
any  official  act  or  duty  which  by  law  it  is  his  duty 
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to  do  or  perform  with  respect  to  the  execution 
or  enforcement  of  the  criminal  laws  of  the 
state,  shall  thereby  forfeit  his  office,  and 
may  be  removed  therefrom  in  the  manner  herein- 
after provided." 

It  will  be  noted  from  this  section  that  a change  of  residence 
of  the  officer  is  not  grounds  for  removal  under  this  section  and 
that  procedure  for  removal  under  this  section  is  prescribed.  In 
other  words,  even  though  the  officer  may  forfeit  his  office  under 
some  of  the  grounds  mentioned  in  this  statute,  a procedure  for 
removal  must  be  instituted. 

In  the  case  of  State  ex  inf.  McKlttrick  vs.  Wilson,  166  S.  W. 
(2d)  499 t the  court  had  before  it  the  question  of  whether  or  not 
a clerk  of  the  circuit  court  "forfeits"  his  office  for  failing 
to  personally  devote  his  time  to  the  duties  of  the  office.  The 
court  in  laying  down  the  rules  as  to  whether  or  not  the  clerk 
would  be  entitled  to  a hearing  or  whether  or  not  he  automatically 
forfeited  the  office  under  the  charges  set  out  therein,  said: 

"Unless  an  office  is  abandoned  or  relinquished 
an  officer  is  entitled  to  a trial  on  the  charge 
of  failing  personally  to  devote  his  time  to 
the  performance  of  his  duties.  Such  failure 
may  be  excusable.  * * * *Verily  a public  office 
is  held  on  the  implied  condition  that  the 
officer  will  perform  the  duties  belonging 
to  it.  However,  Mechera  in  his  work  on  Public 
Officers  points  out  that  generally  it  is  a 
willful  refusal  to  perform  the  duties  of  an 
office  which  works  a forfeiture  so  that  a Judg- 
ment of  ouster  is  necessary.  * * *" 

We  also  refer  you  to  State  ex  inf.  McKlttrick  vs.  Wymore, 

119  S.  W.  (2d)  941,  (943)>  wherein  the  court  approvingly  quoted 
the  fdlowing  rule: 

"'Where  a statute  requires  an  officer  to 
keep  his  office  open  for  transaction  of 
official  business,  during  certain  hours 
of  a particular  day,  and  provides  that  his 
failure  so  to  do,  unless  caused  by  sickness, 

"shall  forfeit  his  office,"  a forfeiture  on 
that  ground  can  be  enforced  only  by  pro- 
ceedings in  the  nature  of  a quo  warranto 
and  cannot  be  made  part  of  the  Judgment, 
on  conviction  of  a misdemeanor  for  neglect- 
ing the  duties  of  his  office.  * * *" 
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These  authorities,  we  think,  clearly  demonstrate  the  rule 
in  Missouri  to  be  that  even  though  an  officer  does  not  comply  with 
the  statute  as  to  residence  yet  he  would  not  forfeit  the  office  by 
not  so  complying.  However,  by  not  complying  with  the  "residence" 
requirements  of  the  statute  might  be  grounds  for  a proceeding  for 
removal  but  until  such  proceeding  is  brought  anddetermined  the 
officer  would  be  entitled  to  hold  the  office  and  perform  the  duties 
thereof . 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department  that 
a township  collector  who  removes  from  the  township  in  which  he  is 
elected  and  holds  office,  as  such  officer,  may  collect  the  taxes 
in  that  township  until  he  is  removed  by  quo  warranto  proceedings 
or  any  otherproceedings  prescribed  by  statute. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


j.  e.  Baylor 

Attorney  General 
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TAXATION: 


Corporation  electing  to  file  franchise  tax  return 
under  Section  144,  Laws  of  Missouri,  1943,  page 
410,  is  to  be  taxed  upon  total  value  of  assets. 


November  29,  1948 


Honorable  Clarence  Evans 
Chairman 

State  Tax  Commission 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office  reading  as  follows: 

"The  report  of  the  above  company  was  filed 
February  21,  1948  together  with  a balance 
sheet.  However,  they  failed  to  fill  in 
lines  12,  13  and  14  calling  for  the  assets 
within  and  without  the  State  of  Missouri. 

They  attached  to  the  report  Item  16,  the 
following : 

"'Pursuant  to  the  terms  of  Section  144  of 
the  General  and  Business  Corporation  Act 
of  Missouri  1943,  this  Company  elects  to 
report  and  pay  the  fees  on  all  of  its  out- 
standing shares  (1,268,657  shares  of  the 
par  value  of  $1.00  per  share),  whether  em- 
ployed in  Missouri  or  not,  and  consequently 
the  Company  is  not  required  to  set  out  the 
value  of  its  property  within  or  without  the 
State  of  Missouri.1 

"This  is  a Delaware  corporation  using  all 
of  its  capital  in  Missouri  and  showing  as- 
sets of  $12,756,911.57.  The  assessment 
was  set  at  this  amount  calling  for  a tax 
of  $6,378.46.  ********" 

Section  144  of  an  act  found  Laws  of  Missouri,  1943,  page  410, 
reads  as  follows: 

"All  insurance  companies,  building  and  loan 
associations,  and  other  corporations,  the 
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fees  of  which  are  fixed  at  lump  sums  by  this 
Act,  and  all  corporations  which  employ  all 
their  property  and  all  their  outstanding 
shares  in  this  state,  or  which  will  report 
and  pay  the  fees  on  all  of  its  outstanding 
shares,  whether  employed  in  this  state  or  not, 
shall  not  be  required  to  set  out  in  the  report 
required  by  this  Act  the  value  of  its  property 
within  this  state  or  without  the  state." 

(Underscoring  ours.) 

The  corporation  mentioned  in  your  letter  of  inquiry  has  elect- 
ed to  file  its  franchise  tax  return  under  the  emphasized  portion 
of  the  statute  quoted  and  now  contends  that  only  the  par  value  of 
its  shares  should  be  used  in  computing  the  tax  due.  The  determina- 
tion of  the  question  involves  the  construction  of  the  emphasized 
portion  of  the  statute. 

At  the  outset  may  we  point  out  that  this  statute  does  not  in 
any  manner  impose  the  Missouri  franchise  tax.  The  tax  itself  is 
imposed  under  Section  135  of  the  act  referred  to  supra,  and  it  is 
noted  therein  that  in  each  instance  the  tax  is  computed  upon  the 
total  value  of  the  property  or  assets  of  the  corporation  employed 
in  business  in  the  State  of  Missouri.  This  has  long  been  the  na- 
ture of  the  corporation  franchise  tax  imposed  by  this  state  as  was 
held  in  State  ex  rel.  vs.  State  Tax  Commission,  221  S.W.  721,  where- 
in the  Supreme  Court  of  Missouri,  en  banc,  said,  l.c.  726: 

"A  franchise  tax  is  not  one  levied  upon  prop- 
erty, but  one  placed  on  the  right  to  do  busi- 
ness. It  may  be  graduated  according  to  the 
extent  of  the  business  done.  The  act  before 
us  contemplates  a tax  upon  the  right  to  do 
business  in  accordance  with  the  property  ac- 
tually used  in  the  business." 

Reference  to  Section  136  of  the  act  discloses  that  the  re- 
port therein  required  of  corporations  liable  to  the  Missouri  fran- 
chise tax  includes  items  reflecting  the  amount  of  the  assets  or 
property  of  such  corporation  employed  within  and  without  the  State 
of  Missouri.  The  purpose  of  this  information  is  to  permit  the 
State  Tax  Commission  in  assessing  the  corporation  franchise  tax 
to  have  such  information  available  in  computing  such  tax,  or  in 
the  case  of  corporations  having  no  par  value  stock  to  permit  the 
State  Tax  Commission  to  determine  the  total  value  of  the  assets 
and  property  of  the  corporation  and  thereby  arrive  at  a basis 
upon  which  the  franchise  tax  may  be  computed.  Section  144,  in 
our  opinion,  merely  relieves  certain  types  of  corporations  from 
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making  the  allocation  of  property  and  assets  between  those  em- 
ployed within  the  State  of  Missouri  and  those  employed  without 
such  state.  It  does  not  purport  to  change  the  basis  upon  which 
such  tax  is  to  be  computed  as  has  heretofore  been  pointed  out 
has  always  been  the  amount  of  property  and  assets  employed  in 
business  in  this  state. 

Concededly,  the  wording  of  Section  144,  and  particularly 
the  emphasized  portion  thereof,  is  somewhat  ambiguous.  However, 
considering  the  emphasized  portion  of  the  statute  in  relation  to 
other  statutes  relating  to  the  Missouri  corporation  franchise  tax 
and  in  relation  to  other  portions  of  itself,  and  keeping  in  mind 
the  nature  of  such  tax  in  this  state,  we  believe  a proper  construc- 
tion of  such  portion  of  Section  144  will  require  that  the  corpora- 
tion franchise  tax  be  computed  upon  the  entire  value  of  all  of  the 
property  and  assets  of  such  corporation.  To  place  any  other  con- 
struction upon  this  portion  of  the  statute  would  produce  a lack  of 
uniformity  in  the  taxation  of  corporations  similarly  situated  and 
would  amount  to  discrimination.  The  construction  which  we  have 
placed  upon  the  statute  will  impose  corporation  franchise  tax  li- 
ability upon  all  corporations  in  exactly  the  same  relative  amounts 
and  computed  upon  the  same  basis. 

We  also  wish  to  point  out  that  the  question  herein  involved 
will  not  arise  in  subsequent  years  as  the  64th  General  Assembly, 
by  an  act  found  Laws  of  Missouri,  1947,  Vol.  II,  page  221,  has 
rewritten  and  reenacted  Section  144  of  the  act  found  Laws  of  Mis- 
souri, 1943,  page  410,  quoted  supra.  The  revised  statute  now  ap- 
pears as  Section  4997.144,  Mo.  R.  S.  A. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a corporation 
electing  to  file  its  corporation  franchise  tax  under  the  second 
alternative  found  in  Section  144  of  an  act  found  Laws  of  Mis- 
souri, 1943,  page  410,  is  liable  for  Missouri  franchise  tax  com- 
puted upon  the  total  value  of  its  assets  and  property. 

Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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ROADS  AND  BRIDGES:  General  road  district  In  county  under  township 

organization  may  contribute  funds  to  county 
court  for  construction  of  bridge  over  stream 
dividing  township  from  another  township  within 
same  county. 


December  11,  19^4-8 


Honorable  C.  E.  Ernst 
Prosecuting  Attorney 
Gentry  County 
Albany,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"During  this  year  an  election  was  held 
in  Athens  Township  in  Gentry  County, 

Missouri  to  vote  a thirty-five  cent 
additional  levy  for  roads  and  bridge 
purposes.  The  proposition  carried  and 
the  tax  money  accruing  to  the  township 
as  a result  of  this  additional  levy  Is 
estimated  at  about  Nine  Thousand  Dollars. 

"The  Township  Board  has  requested  that  I 
write  to  you  for  an  opinion  as  to  whether 
or  not,  they  can  use  Pour  Thousand  Dollars 
of  this  tax  money  as  a contribution  to  the 
construction  of  a bridge  across  Grand  River 
which  is  a dividing  line  between  Athens 
and  Cooper  Townships.  As  I understand  It 
Cooper  Township  is  making  no  contribution 
toward  the  construction  of  this  bridge." 

Section  12  of  Article  X,  Missouri  Constitution  of  19k5t 
authorizes  a special  election  in  general  or  special  road 
districts  to  levy  an  additional  tax  not  to  exceed  thirty-five 
.cents  on  each  one-hundred  dollars  assessed  valuation  of  real  and 
tangible  personal  property  within  the  district,  the  proceeds  of 
such  tax,  when  authorized,  to  be  placed  to  the  credit  of  the  road 
district  authorizing  the  levy. 

Gentry  County  is  a county  of  the  third  class  and  has 
adopted  township  organization.  The  powers  and  duties  of  town- 
ship directors  relative  to  roads  and  bridges  in  counties  having 
township  organization  are  set  out  in  Art.  17»  Ch.  I4.6,  R.  S. 
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Mo.  1939  (Sections  8813-8835 )• 

The  only  provisions  In  that  article  dealing  with  the  construct- 
ion of  bridges  are  Sections  882l|.  and  8825,  Section  882lj.  Imposes 
upon  the  township  board  of  directors  the  duty  of  constructing  all 
bridges  in  their  districts  costing  less  than  $100,00, 

Section  8825  provides  as  follows t 

% 

"Whenever  it  shall  be  necessary  in  any  town- 
ship to  build  a bridge,  the  cost  of  which 
shall  exceed  one  hundred  dollars,  the  town- 
ship board  of  directors  shall  make  out  and 
cause  to  be  presented  to  the  county  court  a 
certified  statement  of  the  amount  of  money 
necessary  for  the  construction  thereof,  and, 
if  deemed  proper,  the  said  county  court  shall 
cause  the  bridge  to  be  built  by  contract  as 
provided  by  law,"  . 

» 

The  article  is  silent  on  the  matter  of  whether  the  county  court 
or  the  township  board  shall  bear  the  cost  of  bridges  in  exess  of 
$100,00.  The  ;eneral  law  relating  to  the  construction  of  bridges 
(Art.  IV,  Ch.  I+B,  R.  S,  Mo.  1939)  sheds  no  light  on  the  question. 

Section  853)+  provides  that  no  road  district  shall  be  compelled 
to  build  a bridge  which  costs  $50.00  or  more.  The  use  of  such 
language  would  appear  not  to  preclude  a road  district's  voluntarily 
constructing  a bridge  costing  in  excess  of  that  amount. 

There  is  no  prohibition  against  the  use  of  the  fund  in  question 
for  the  purpose  suggested.  We  wish  to  point  out  that  the  fund  is 
not  raised  by  the  township  directors  acting  on  behalf  of  the  town- 
ship as  such,  but,  rather,  is  imposed  on  behalf  of  the  general  road 
district  formed  as  required  by  Section  80li|.  R.  S.  Mo,  193 9*  As 
was  pointed  out  by  the  Supreme  Court  in  the  case  of  State  ex  rel, 
Moore  v.  Wabash  Railway  Co.,  208  S.W,(2d)  223,  the  additional  thirty- 
five  cent  tax  which  is  the  source  of  the  fund  here  in  question  may 
be  levied  only  by  a road  district  and  may  not  be  levied  by  a town- 
ship as  such,  in  the  absence  of  the  formation  of  a general  road 
district. 

Section  12  of  Article  X of  the  Missouri  Constitution  of  19l\S 
and  the  laws  enacted  pursuant  thereto  (Laws  19k$»  page  1I4.78)  make 
no  specific  pro. ision  for  the  expenditure  of  the  funds  resulting 
from  such  levy,  the  section  merely  providing  that  taxes  collected 
shall  be  "placed  to  the  credit  of  the  road  district  authorising 
such  public  levy." 
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In  the  absence  of  any  statutory  prohibition  against  the  use 
of  the  money  for  the  purpose  in  question  we  do  not  feel  that  such 
use  would  constitute  a misappropriation  of  the  fund  by  the  town- 
ship directors.  Certainly  the  bridge  in  question  will  result  in 
benefit  to  the  residents  of  the  township  in  which  the  tax  has  been 
levied.  In  the  absence  of  such  contribution  the  county  court  may 
well  be  in  no  position  to  undertake  the  construction  and  the 
residents  of  the  township  would  be  harmed  thereby  although  there 
were  more  than  sufficient  funds  in  the  hands  of  the  general  road 
district  to  provide  for  the  construction.  There  might  appear  to 
be  some  inequity  in  the  present  situation  Inasmuch  as  Cooper 
township,  which  may  be  equally  benefitted  by  the  construction,  is 
making  no  contribution  toward  the  construction.  That  alone,  however, 
would  not  seem  to  cause  the  expenditure  by  the  Athens  township 
directors  to  be  a misappropriation  if  they  see  fit  to  voluntarily 
contribute  funds  on  behalf  of  that  township. 


CONCLUSION 

— 

Therefore,  we  are  of  the  opinion  that  a general  road  district, 
in  a county  having  township  organization,  which  has  imposed  the 
additional  tax  authorized  by  Section  12,  Article  X,  Mo.  Constitution 
19k5i  may  contribute  funds  raised  by  such  additional  tax  to  the 
county  court  for  the  construction  of  a bridge  over  a stream  which 
separates  the  township  in  which  the  additional  tax  has  been  Imposed 
from  another  township  within  the  same  county. 

Respectfully  submitted. 


ROBERT  R.  ViELBCRW 
Assistant  Attorney  General 

APPROVED: 

J.  E.  TAfLGR^/^ 

Attorney  General 
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INSURANCE: 


Approval  of  proceedings  for  increase  of  capital  stock 
of  Commonwealth  Life  and  Accident  Insurance  Company, 


December  30,  19^8 


Division  of  Insurance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Attention:  Mr,  Glen  D,  Evans 


Dear  Sir: 

This  is  to  acknowledge  your  letter  of  recent  date  in  which 
you  request  an  opinion  from  this  department  on  the  legality  of 
the  proceedings  of  the  Commonwealth  Life  and  Accident  Insurance 
Company  in  the  matter  of  increasing  the  capital  stock  of  that 
company. 

You  have  enclosed  with  your  request  a copy  of  the  proceedings 
for  said  increase  of  capital  stock,  foe  have  examined  the  copy 
of  the  record  showing  the  proceedings  for  the  increase  of  the 
capital  stock  of  said  Commonwealth  Life  and  Accident  Insurance 
Company  conducted  by  said  company  on  the  2l4.th  day  of  November, 

19^8  and  find  that  they  are  in  proper  form  and  that  they  comply 
with  the  statutes  of  this  state  in  such  cases  made  and  provided. 


CONCLUSION 


It  is,  therefore  the  opinion  of  this  department  that  the 
proceedings  for  the  increase  of  the  capital  stock  of  the  Common- 
wealth Life  and  Accident  Insurance  Company  certified  as  of  the  2ij.th 
day  of  November,  19i+8,  are  In  proper  form  and  comply  with  the 
statutes  of  Missouri  in  relation  to  the  increase  of  capital  stock 
by  corporations  and  that  these  proceedings  are  valid  and  legal. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 

APPROVED:  Assistant  Attorney  General 


J.  ...  V; f LOR 
Attorney  General 


GWC  :mw 


drainage  and 
LEVEE  DISTRICTS: 


St.  John  Drainage  and  Levee  District  has  implied 
authority  to  enter  into  assurance^  -osuring  the 
United  States  that  it  will  maintain,  after  construc- 
tion, the  levee  the  construction  of  which  is  con- 
templated by  the  United  States. 


February  24,  194# 


Col.  L.  H.  Foote 
Office  of  the  District  engineer 
' »ar  department 
Corps  of  dn^ineers 
f.O.  sox  97 
Mempuis  1,  Tenn. 

Dear  Sir:  ‘ 

i.e  have  your  letter  of  December  31 » 1947*  in  which  you 
request  an  opinion  of  this  department.  Your  letter  is  as 
follows: 


"Tne  St.  Jonn  Levee  ano  Draina  e District 
of  i’dssouri,  by  resolution  of  its  Board 
of  supervisors,  has  given  to  the  United 
States  its  assurance  that  it  will  maintain 
and  operate  certain  levee  and  drainage  works 
after  tneir  completion  by  the  federal  Govern- 
ment. Upon  examination  of  the  resolution 
it  appears  that  there  may  be  some  question 
as  to  the  legal  authority  of  said  district 
to  give  such  assurances,  accordingly,  it  will 
be  appreciated  if  you  will  furnish  your  opin- 
ion with  respect  to  the  legal  authority  of 
the  at.  John  Levee  and  Drainage  District  to 
enter  into  such  an  agreement  with  the  Federal 
Government  and  perform  the  obligations  set 
forth  in  its  resolution  of  assurance,  copy  of 
which  is  inclosed.  It  is  our  information  that 
said  district  was  organized  uncer  a decree  of 
the  Circuit  Court  of  New  iadrid  County,  Mis- 
souri, on  29  Marcn  1912  with  rights,  powers, 
and  authorities  conferred  by  Article  9*  Chap- 
ter 41,  Revised  Statutes,  1909*  as  amended  and 
extended  by  an  act  approved  12  April  1911. 

• 

"Tne  levee  and  drainage  works  to  be  constructed 
by  the  Feueral  Government  were  authorized  by 
the  Flood  Control  act  of  194h,  approved  2n  July 
1946,  Jhiblic  Law  526,  79th  Congress,  2d  Session, 
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at  an  estimated  cost  of  *1, 300,000,  sub- 
stantially in  accordance  with  the  report 
of  the  Chief  of  engineers  dated  16  April 
1^46,  which  is  set  forta  in  House  Document 
No.  13®,  80th  Congress,  1st  Session,  copy 
of  wiiicn  is  inclosed.  The  work  presently 
proposed  consists  of  the  enlargement  of  some 
17  miles  of  the  existing  Birds  Point-New 
Madrid  Floodway  levee;  the  construction  of  a 
closure  levee  across  St.  John  Bayou;  and  the 
construction  of  a concrete  drainage  structure 
at  St.  John  Bayou  crossing,  as  outlined  on 
the  attached  print,  which  also  shows  the 
pertinent  limit  of  the  St.  John  Levee  and 
Drainage  District. 

"Inasmuch  as  acceptable  assurances  must  be 
furnished  by  the  levee  district  before  Fed- 
eral funds  can  be  expended,  it  will  be  appre- 
ciated if  you  will  furnish  your  opinion  at 
your  earliest  convenience." 

You  have  also  transmitted  with  your  letter  House  Document 
No.  133,  80th  Congress,  1st  Session,  together  with  an  attached 
print  showing  the  proposed  levee  construction  project,  and  also 
a copy  of  the  resolution  of  assurance  passed  by  the  St.  John 
Levee  and  Drainage  District  Board  of  Supervisors. 

We  have  riven  careful  consideration  to  your  letter  after 
examination  of  the  aforesaid  enclosures  and  after  an  examination 
of  the  statutes  of  the  State  of  Missouri  relating  to  the  organiza- 
tion, powers  and  functions  of  drainage  and  levee  districts.  Having 
in  mind  your  citation  to  the  Federal  Flood  Control  .ct  of  1946  in 
your  above  quoted  letter  and  the  aforesaid  documents,  we  assume 
that  your  inquiry  extends  to  the  question  pertaining  to  the  author- 
ity of  the  District  under  the  law  of  Missouri  to  give  assurances  to 
the  Secretary  of  War  as  to  providing  rights-of-wa};  holding  the 
United  States  harmless, and  maintaining  the  levee  after  construction, 
aB  required  by  U.S.C.i.,  Title  33,  Section  701(c)  and  similar  sections. 
The  last  above  cited  section  provides  as  follows: 

"After  June  22,  1936  no  money  appropriated 
under  authority  of  section  701f  of  this  title 
snail  be  expended  on  the  construction  of  any 
project  until  states,  political  subdivisions 
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thereof  | or  other  r es  onsible  local  agencies 
have  gi/en  assurances  satisfactory  to  the 
Secretary  of  the  army  that  they  will  (a)  pro- 
vide without  cost  to  the  United  States  all 
lanus,  easements,  and  rights-of-way  necessary 
for  the  construction  of  the  project,  except 
as  otherwise  provided  herein;  (b)  hold  and 
save  the  United  States  free  from  damages  due 
to  tne  construction  works;  (c)  maintain  and 
operate  all  the  works  after  completion  in 
accordance  with  regulations  prescribed  by 
the  Secretary  of  the  Army:  * * * ” 

rt/e  have  iven  careful  consideration  to  the  question  as 
to  whether  such  authority  is  vested  by  Missouri  law  in  Missouri 
drainage  and  levee  districts  generally,  and  particularly,  whether 
it  is  vested  in  the  St.  John  district,  which  is  the  one  directly 
involved  in  your  inquiry. 

Your  information  as  to  tne  Missouri  statutes  under  which 
the  St.  John  drainage  District  was  organized  ana  now  exists  is 
in  accord  with  the  information  we  have;  namely,  the  uistrict 
was  organized  under  the  provision  of  article  9,  Chapter  41 , Re- 
vised Statutes  of  Missouri,  1909.  This  same  article  now  appears 
in  tne  Missouri  statutes  as  Article  7,  Chapter  79,  devised  dtat- 
utes  of  Missouri  1939*  All  of  Chapter  41  and  all  of  Chapter  79 
deal  with  the  organization  and  functioning  of  different  types  of 
levee  and  drainage  districts,  during  the  intervening  years  be- 
tween 1909  and  1939  various  amendemnts  were  made  to  tne  different 
articles  appearing  in  these  chapters,  but  article  9 of  Chapter 
41  has  been  carried  down  and  now  appears  as  Article  7 of  Chapter 
79  in  substantially  the  same  language  thdt  existed  at  the  time 
that  the  dt.  John  Levee  and  drainage  District  was  organized.  In 
considering  the  above  cited  statutes  showing  the  source  and  origin 
of  tne  authority  for  tne  creation  of  drainage  and  levee  districts 
and  defining  their  powers  as  existing  corporations,  it  is  necessary 
to  give  attention  to  the  purpose  of  such  organizations,  or,  in  other 
worus,  their  functions,  in  order  to  arrive  at  conclusions  as  to  the 
extent  of  their  powers,  both  express  and  implied.  The  purpose  for 
tne  creation  and  operation  of  such  districts  is  quite  definitely 
set  forth  by  dection  12492,  devised  dtatutes  of  Missouri  1939,  the 
section  providing  for  the  organization  of  districts,  and  tinner 
which  the  dt.  John  District  was  organized,  in  the  following  lanpua^e: 

nThe  owners  of  a majority  of  the  acreage  in 
any  contiguous  body  of  * * * land  subject  to 
overflow,  wash  or  bank  erosion,  situate  in 
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one  or  more  counties  in  this  state  may  form 
a levee  district  for  the  purpose  of  having 
such  land  * * * reclaimed  and  protected  from 
the  effects  of  overflow  and  other  water,  for 
sanitary  or  agricultural  purposes,  or  from 
tne  effect  of  wash  or  bank  erosion  * * * by 
levee,  * * * and  for  that  purpose  they  may 
make  and  sign  articles  of  association  * * *n 

Accordingly,  the  outstanding  purpose  in  the  creation  and 
operation  of  such  districts  is  the  protection  by  levee  of  the 
land  within  their  boundaries  from  overflow  and  bank  erosion. 

These  districts  created  and  operated  under  such  statutes 
are  political  subdivisions  of  the  state  and  exercise  govern- 
mental functions.  Houck  v.  Little  River  Drainage  Dist.,  239 
U.  b.  234;  l.c.  2o2;  oO  L.  ed.  2t>6,  l.c.  273;  Land  &.  Dtock  Co. 

v.  Miller,  170  Mo.  240,  l.c.  233;  Little  diver  urainage  Dist. 

v.  RK,  23d  Mo.  94*  l.c.  111-12;  Houck  v.  Little  River  Drainage 

Dist.,  24 3 Mo.  373,  l.c.  332-3;  State  ex  rel  Kc«illiams  v.  Little- 

River  Drainage  Dist.,  2o9  Mo.  444*  l.c.  453;  State  ex  rel  Oaruthers, 
v.  Little  River  Drainage  Dist.,  271  Mo.  429,  l.c.  435-6;  State  ex 
rel  Caldwell  v.  Little  River  Drainage  Dist.,  291  Mo.  72,  l.c.  73-9; 
State  ex  rel  Kinuer  v.  Little  River  Drainai e Dist.,  291  Mo.  267, 
l.c.  277;  State  ex  rel  D*Arcourt  v.  Daues  (LRDD),  253  Sft  (Mo.)  966; 
State  ex  rel  Schwepker  v.  Daues  (ihiDD),  253  Sw  (Mo.)  9o3;  State  ex 
rel  Hougen  v.  Allen,  293  Mo.  l.c.  455,  et  seq;  Sigler  v.  Inter- 
River  Drainage  Dist.,  311  Mo.  175,  l.c.  193;  Anderson  v.  Inter- 
River  Drainage  Dist.,  309  Mo.  139,  l.c.  209.  Their  character  as 
such  has  been  proclaimed  not  only  by  the  Supreme  Court  of  Missouri 
but  also  by  the  Supreme  Court  of  the  United  States  as  set  forth  in 
the  following  quotation  from  the  opinion  of  the  Supreme  Court  of 
the  United  States  in  Houck  v.  Little  River  Drainage  District,  239 
U.  S.  254,  l.c.  262: 

"The  district  is,  indeed,  a conspicuous  illus- 
tration of  the  class  of  enterprises  which  have 
been  authorized  in  order  to  secure  the  recog- 
nized public  advantages  whicn  will  accrue  from 
reclaiming  and  opening  to  cultivation  large  - 
areas  of  swamp  or  overflowed  lands.  (Citation 
of  long  list  of  authorities  omitted).  It  was 
, constituted  a political  subdivision  of  the  state 

for  the  purpose  of  performing  prescribed  functions 
of  government.  (Citation  of  authorities- omitted. ) 
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Theeo  drainage  districts,  as  the  supreine  court 

of  the  state  has  said,  exercise  the  granted 

powers  within  their  territorial  jurisdiction 

’as  fully,  and  by  the  same  authority,  as  the  ' 

municipal  corporations  of  the  state  exercise 

the  powers  vested  by  their  charters’ . 24#  Mo. 

3#3." 

In  recognition  of  the  public  functions  of  drainage  and 
levee  districts  and  of  their  status  as  political  subdivisions 
of  the  state,  it  has  been  held  that  they  are  municipal  corporations 
within  the  meaning  of  dection  6,  Article  4 of  the  1845  Constitution 
of  Missouri,  exempting  the  property  of  municipal  corporations  from 
taxation.  Grand  River  Drainage  District  of  Cass  and  Bates  Counties 
v.  Reid,  111  d.*v.  (2d)  151 » state  ex  rel.  Caldwell,  v.  Little  River 
Drainage  District,  291  Mo.  72,  l.c.  7#-9;  State  ex  rel.  Kinaer  v. 
Little  River  Drainage  District,  291  Mo.  2o7,  l.c.  277.  The  same 
constitutional  provision  has  been  embodied  in  the  new  Constitution. 
Article  4,  dection  6,  Constitution  of  Missouri  1945* 

i 

It  is  a well  recognized  principle  that  a corporation  having 
certain  granted  powers  for  the  carrying  out  of  a definite  ob- 
jective has  the  implied  power  to  supplement  its  specifically 
granted  po  ers  for  tiie  purpose  of  accomplishing  that  objective. 

In  speaking  of  implied  powers  of  corporations,  this  rule  is  stated 
in  19  C.J.d.,  page  694,  dection  1122,  as  follows: 

"The  charter  of  the  corporation  need  not  ex- 
pressly confer  on  it  power  to  contract.  Where 
not  prohibited  it  has  an  implied  power  to  make 
all  such  contracts  as  are  necessary  and  proper 
to  enable  it  to  perform  the  purposes  of  its 
creation.  * * * ” r 

In  the  law  pertaininc  to  the  organization  and  operation  of 
levee  districts  there  is  not  only  ~n  absence  of  any  prohibition 
against  contracting  to  effectuate  the  general  objective  of  the 
act,  wuich,  according  to  the  express  provision  of  the  statute  as 
set  forth  supra,  is:  * * having  such  land  * * * reclaimed 

and  protected  from  the  effects  of  overflow  and  other  water,  for 
sanitary  or  agricultural  purposes,  or  from  the  effect  of  wash 
or  bank  erosion  * * * by  levee  * * *.rt  But  there  is,  on  the 
contrary,  an  express  provision  of  the  statute  to  the  effect  that 
said  lav:  shall  be  liberally  construed  by  the  courts  in  carrying 
out  this  legislative  intent  and  purpose.  This  provision  is  set 
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forth  in  Section  1254t>,  Revised  Statutes  of  Missouri  1939,  as 
follows: 


n*  * * Tiiis  article  is  hereby  declared 
to  be  remedial  in  character  and  purpose, 
ana  3hall  be  liberally  construed  by  the 
courts  in  carrying  out  this  legislative 
intent  ana  purpose,  * * *n 

In  this  connection,  we  also  suggest  the  fact  that,  accord- 
ing to  our  best  information,  the  boards  of  supervisors  of  levee 
districts  in  Missouri  have  for  years  considered  that  they  had 
authority  to  give  assurances  of  the  character  involved  in  the 
instant  case  to  the  United  States,  and  have  frequently  done  so, 
and  that  the  United  States  has  frequently  acted  pursuant  to 
such  assurances.  It  is  a well  recognized  principle  that  the 
construction  placed  upon  an  act  by  those  charged  with  the  duty 
of  administering  it  is  to  be  given  great  weight  although  it  is 
not  binding  upon  the  court.,  Ross  v.  Kansas  City,  St.  J.  & C. 

B.R.  Co.,  Ill  Mo.  IS,  19  S.w.  341;  Swing  v.  Vernon  County,  116 
S..<.  518,  216  Mo.  631;  Folk  v.  City  of  St.  Louis,  157  S.*..  71, 

250  Mo.  116. 

Furthermore,  Section  12612  of  Chapter  79,  Revised  Statutes 
of  Missouri  1939,  provides: 

"All  drainage  and  levee  districts  * * * 
are  hereby  authorized  and  empowered  to 
do  each  and  every  act  necessary  to  be  by 
them  performed  in  order  to  comply  with  . 
or  avail  themselves  of  the  provisions  of 
any  legislation  now  enacted  or  that  may 
be  hereafter  enacted  by  the  congress  of 
the  United  States  of  America,  having  for 
its  purpose  * * * or  otherwise  lightening 
the  present  burdens  of  taxation  resting 
on  the  lands  and  property  in  such  districts." 

We  have  been  informed  that  the  St.  John  Drainage  and  Levee 
District  now  has  outstanding  * 150,000  of  bonds  and  annually 
levies  taxes  for  the  retirement  of  its  bonds  and  tne  maintenance 
of  the  works  and  improvements  previously  constructed  in  the  district, 
and  that  the  construction  of  the  proposed  levee  will  greatly  enhance 
the  benefits  received,  and  that  the  present  burden  Of  taxation  will 
be  lightened  by  the  construction  thereof.  If  the  cost  of  the  con- 
templated levee,  as  set  out  in  the  documents  accompanying  your  letter, 
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were  required  to  be  paid  by  the  district,  it  would  be  prohibitive 
to  its  taxpayers,  bince  the  assurances  set  forth  in  the  submitted 
resolution  by  the  Board  of  Supervisors  of  the  St.  John  Drainage 
and  Levee  District  were  adopted  by  said  Board  as  a necessary  step 
in  the  procuring  of  the  construction  of  a lev<.  e by  the  United 
States  Government,  the  construction  of  which  would  afford  pro- 
tection to  the  land  in  the  District  to  a much  greater  extent  than  , 
the  taxpayers  themselves  could  pay  for  if  the  District  was  re- 
quired to  construct  a vl»350,000  le<ree,  it  is  very  apparent  that 
the  act  of  the  Board  in  entering  into  such  assurances  is  in  com- 
plete harmony  with  the  salient  pui'pose  of  the  statute;  namely, 

* * having  such  land  * * * protected  from  t.ie  effects  of  over- 
flow * * * by  levee."  * 


JOLGLUblCM 


we  are,  accordingly,  of  the  opinion  that  the  Board  of  Super- 
visors of  the  St.  John  District  had  implied  authority  to  enter 
into  such  assurances  as  are  required  by  U.o.G.  Title  33 » Sec- 
tion 70ic,  as  a condition  precedent  to  the  expenditure  of  Federal 
money  on  the  construction  of  the  contemplated  levee,  and,  more 
* particularly,  that  said  Board  had  the  implied  authority  to  enter 
into  the  assurances  embodied  xn  the  resolution  submitted. 


Respectfully  submitted, 


bin  DLL  M.  tfATBON 

Assistant  Attorney  General 


A; 1 HOV  D: 


J.  T A’i.6*. 

Attorney  General 
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BAIL  BONDS:  'fhe  clerk  of  the  circuit  court  may  fix 

bail  and  take  a bond  or  recognisance  where 
the  defendant  is  under  arrest  or  in  custody 
after  an  information  or  indictment  has  been 
filed,  and  when  court  is  not  in  session. 


Honorable  (obert  C.  . rith 
Proseouting  Attorney 
Livin  ston  County 
Chillicothe,  Missouri. 

Dear  Sir: 


We  liavo  received  your  request  for  an  opinion  of 
this  departrent,  which  request  is  as  follov/s: 


"our  attention  has  been  called  to  Sec- 
tion 3085  and  3962  of  the  i^ovised  Stat- 
utes of  Missouri,  1939,  as  anendod  and 
there  oeer.ts  to  be  somo  difficulty  as  to 
whether  trjo  Clerk  of  the  Court  can  take 
a bond  and  under  wliat  circumstances . I 
would  appreciate  it  if  you  would  give  ue 
an  opinion  on  this  point." 


boction  3805,  K • 5.  Mo.,  1939,  as  anendod,  Laws 
1945,  p.  041,  reads  as  follows: 


"Whenevor  any  porson  shall  be  comitted 
to  Jail  on  a warrant  of  cojuitnent  by 
any  magistrate  for  a bailable  offense, 
the  recognizance,  with  proper  security, 
nay  be  taken  by  the  court  or  judge  of  the 
court  having  criminal  jurisdiction,  and 
in  case  of  the  absence  of  the  Judge  of 
such  court  having  criminal  jurisdiction 
from  the  county,  such  recognizance  nay  be 
takon  by  any  Judge  of  a court  of  record, 
except  a Judge  of  the  probate  court." 


Section  3962,  K.  S.  Mo., 


1939,  reads  as  follows: 
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"When  tho  defendant  is  in  custody  or 
tinder  arrest  for  a bailable  offense, 
the  court  in  which  the  indictment  or 
information  is  pending  may  let  liim  to 
bail  aixi.  take  his  bond  or  recognizance, 
or,  if  the  court  is  not  in  session,  the 
clerk  of  the  court  may  fix  the  amount  of 
such  bail  and  take  his  bond  or  recogniz- 
ance ,M 


Your  attention  is  cullod  to  the  fact  that  these  two 
sections  are  by  their  terms  applicable  in  two  separate  situa- 
tions, Sec,  3885  is  applicable  whenever  a po  son  has  been 
committed  to  jail  on  a warrant  of  oommitmont  by  a magistrate, 
and  Sec,  3962  is  applicable  when  a person  is  under  arrest  or 
in  custody  at  tl*e  time  of  the  filing  of  an  indictment  or  in- 
formation. 

Section  3893,  R.  S,  ho,  1939,  requires  that  a pre- 
liminary hearing  be  held  bofore  a magistrate  prior  to  the 
filing  of  an  information  charging  a felony. 

Section  3876  provides  for  the  magistrate's  taking  a 
reoognizanco,  if  the  offence  c;  .urged  is  a bailable  one, 

» 

Section  3877  provides  that  if  sufficient  bail  is  not 
offered,  the  person  shall  bo  committed  to  the  oounty  Jail  to 
await  trial. 

Section  3878  requires  the  magistrate,  whenever  a per- 
son is  committed  to  Jail  for  a builable  offonso,  to  endorse 
on  the  wurrant  of  commitment,  the  sun  in  which  bail  was  re- 
quired • 

Thereafter,  and  prior  to  the  tine  an  information  is 
filod,  where  the  person  charged  has  not  previously  boon  able 
to  of for  sufficient  bail,  the  recognizance  must  bo  taken  in 
accordance  with  Section  3885,  That  section  specifies  the  of- 
ficers who  may  tako  a rooognizance  under  the  circu  ntancos. 

No  mention  is  mode  of  the  clerk* b taking  a rocognizance , and 
he  is,  therefore,  without  authority  to  do  so,  anc.  any  recog- 
nizance which  he  might  purport  to  tako  would  be  void.  State  v. 
Caldwell,  124  lio,  509,  28  S,W.  4;  State  ex  rel,  v.  Fraser, 

165  Mo.  242,  65  S ,Y/ . 569, 

Tho  sheriff  is  authorised  under  Section  3965  to  take 
bail  when  the  amount  has  been  fixed  by  the  magistrate  and  en- 
dorsed on  tho  warrant  of  commitment,  (See  Stato  v.  Holt,  234  Mo. 
598,  137  S ,W , 877),  but  no  provision  lias  been  made  for  the 
clerk* s doing  so.  Once,  however,  the  information  has  been 
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filed  wliero  tlio  porson  is  in  custody  or  under  arrest.  Sec- 
tion 3962  becomes  applicable.  Under  that  sootion  the  clerk 
is  authorized  to  fix  amount  of  bail  and  to  take  the  bond 
or  rooojnizance,  if  the  court  is  not  in  session.  The  olork’s 
authority  is  limited  to  cases  whore  the  court  is  not  in  ses- 
sion, and  the  record  of  liis  action  must  show  that  such  was 
the  case.  State  v.  Woodward,  159  ilo,  600,  60  S ,W«  1042, 


CONCLUSION. 

The  clerk  of  the  circuit  court  may  fix  bail  and 
take  a bond  or  recognizance  where  the  defendant  is  undor 
arrest  or  in  custody  after  an  information  6r  indictment 
lias  been  filed,  and  when  court  is  not  in  session. 


Uospoctfully  submitted 


ROBERT  R.  WELBORN 

* Assistant  Attorney  Genoral 

APPROVED i 


J,  E,  T^YLQU 
Attorney  denoral 
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OFFICERS : 
SALARIES : 


Circuit  Clerk  and  Ex-officio  Recorder  entitled  to 
additional  compensation  provided  in  Senate  Bills 
247  and  274,  64th  General  Assembly. 


June  24,  1948 


Honorable  Robert  D.  Frith 
Prosecuting  Attorney 
Livingston  County 
Chillicothe,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  de- 
partment, which  request  is  as  follows: 

"Our  Circuit  Clerk  and  Ex  officio  Recorder 
of  Deeds  informs  me  that  Senate  Bill  No.  247 
and  Senate  Bill  No.  274  have  been  passed  by 
the  General  Assembly  and  signed  by  the  Gover- 
nor. He  and  the  County  Court  requested  an 
opinion  from  me  as  to  when  these  bills  become 
effective  and  as  to  when  the  salary  increase 
shall  be  due  and  payable  to  him. 

"I  would  appreciate  your  opinion  on  this." 

Senate  Bill  No.  247,  64th  General  Assembly,  was  truly  agreed 
to  and  finally  passed,  and  sent  to  the  Governor  on  April  19,  1948 
Senate  Bill  No.  274,  64th  General  Assembly,  was  truly  agreed  to 
and  finally  passed,  and  sent  to  the  Governor  on  March  18,  1948. 
Both  bills  were  approved  by  the  Governor  in  due  time. 

Section  29  of  Article  3 of  the  Constitution  of  Missouri  of 
1945,  provides  that  "If  the  General  Assembly  recesses  for  thirty 
days  or  more,  it  may  prescribe,  by  joint  resolution,  that  laws 
previously  passed  and  not  effective  shall  take  effect  ninety  days 
from  the  beginning  of  such  recess."  The  64th  General  Assembly 
did  recess  for  a period  beginning  April  19,  1948,  and  ending  May 
20,  1948.  Before  such  recess,  both  houses  approved  a resolution 
providing  that  all  laws  passed  on  or  before  April  19,  1948,  and 
not  effective  shall  take  effect  on  July  18,  1948  (Senate  Journal, 
p.  1937).  Senate  Bills  Nos.  247  and  274  are  covered  by  that  reso 
lution  and,  therefore,  will  become  effective  on  July  18,  1948. 
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There  is  the  additional  question  of  whether  or  not  the  pre- 
sent holder  of  the  office  of  circuit  clerk  and  ex-officio  recorder 
is  entitled  to  receive  the  compensation  provided  by  these  bills. 
Section  13  of  Article  7,  Constitution  of  Missouri,  1945,  contains 
the  following  provision  "the  compensation  of  state,  county  and 
municipal  officers  shall  not  be  increased  during  the  term  of  of- 
fice, nor  shall  the  term  of  any  office  be  extended".  An  identi- 
cal provision  was  found  in  Section  8 of  Article  14  of  the  1875 
Constitution.  That  provision  was  considered  by  the  courts  of  this 
state  on  several  occasions  and  they  uniformly  held  that,  where  ad- 
ditional duties  are  imposed  upon  an  officer,  the  constitutional 
provision  referred  to  does  not  prevent  his  receiving  additional 
compensation  for  such  additional  duties.  (See  Harvey  v.  Sheehan, 
269  Mo.  421,  190  S.W.  864.) 

Do  these  bills  impose  additional  duties  upon  the  circuit 
clerk  and  ex-officio  recorder  in  counties  of  the  third  class? 
Senate  Bill  No.  247  contains  the  following  provision: 

"Section  6a.  The  circuit  clerk  and  recorder 
in  counties  of  the  Third  Class,  wherein  the 
offices  shall  have  been  combined,  as  recorder 
of  the  county,  shall  in  addition  to  other  du- 
ties imposed  upon  him  by  law,  have  the  addi- 
tional responsibility  to  prepare  and  keep  a 
separate  alphabetical  list  of  the  names  of 
all  residents  of  the  county  who  have  been 
discharged  from  the  Armed  Forces  of  the  Uni- 
ted States,  which  list  shall  show  such  vete- 
ran's name,  post  office  address,  and  the 
branch  of  service  from  which  he  was  dis- 
charged, the  date  of  his  discharge  and  the 
date  of  the  recording  of  same,  together  with 
the  book  and  page  wherein  such  discharge  is 
so  recorded,  which  list  shall  be  maintained 
by  the  recorder  for  public  inspection  and 
shall  be  up  to  date  at  all  times;  and  in  ad- 
dition thereto,  said  recorders  in  the  said 
counties  shall  have  the  additional  responsi- 
bility of  furnishing  to  all  persons  who  have 
so  reported  their  discharge  from  the  Armed 
Forces  of  the  United  States  one  certified 
copy  of  such  discharge  upon  request  of  such 
veteran,  or  if  such  veteran  shall  have  de- 
ceased since  the  recording  thereof,  then  by 
his  heir,  executor  or  administrator.  For 
each  name  which  the  recorder  shall  append  to 
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the  aforesaid  alphabetical  list,  and  for 
each  certified  copy  of  such  discharge  as 
he  shall  furnish,  the  said  recorder  shall 
receive  the  sura  of  fifty  cents,  to  be  paid 
out  of  the  county  treasury,  which  fees 
shall  not  be  deemed  to  be  accountable  fees 
within  the  meaning  of  Section  3 of  this 
act: " . 

In  the  absence  of  Senate  Bill  No.  247,  the  officer  in  ques- 
tion in  such  counties  was  not  required  to  maintain  an  alphabetical 
list  of  discharged  service  men.  He  was  required  to  record,  with- 
out fee  or  compensation,  discharges  from  the  armed  forces  (Laws, 
1943)  p.  643) , but  there  was  no  requirement  that  an  alphabetical 
list  containing  the  information  required  in  Senate  Bill  247  be 
maintained. 

Section  15077,  R.  S.  Mo.  1939,  provides  that  whenever  a cer- 
tified copy  of  a public  record  is  required  to  perfect  the  claim 
of  a service  man  for  a United  States  pension  or  other  claim  upon 
the  government  of  the  United  States  the  custodian  of  the  records 
shall  supply  such  certified  copy  without  any  fee  or  compensation. 
However,  Section  Bill  247  requires  the  recorder  to  furnish  a cer- 
tified copy  of  discharge,  upon  request,  without  regard  for  the 
reason  therefor.  Consequently  we  are  of  the  opinion  that  Senate 
Bill  No.  247  does  impose  additional  duties  upon  the  circuit  clerk 
and  ex-officio  recorder. 

Senate  Bill  No.  274  provides  a new  method  for  the  selection 
of  grand  and  petit  jurors  in  counties  of  the  third  and  fourth 
classes.  Heretofore  such  jurors  were  chosen  by  the  county  court, 
and  the  circuit  clerk  had  no  duties  in  connection  therewith. 

(Sec.  705-711  R.  S.  Mo.  1939).  Senate  Bill  No.  274  provides  for 
their  selection  by  a board  of  jury  commissioners.  Section  704-A 
of  the  bill  reads  as  follows: 

"In  each  county  of  the  third  and  fourth  class 
the  clerk  of  the  circuit  court  and  the  judges 
of  the  county  court  together  with  the  circuit 
judge  as  provided  in  Section  13394,  Revised 
Statutes  of  Missouri,  1939,  a majority  of  whom 
shall  constitute  a quorum  for  the  transaction 
of  business,  shall  constitute  a board  of  jury 
commissioners  for  their  respective  counties. 

The  clerk  of  the  circuit  court  of  such  coun- 
ties shall  be  ex-officio  clerk  of  the  board 
of  jury  commissioners,  and  his  duty  shall  be 
to  assist  the  board  in  the  performance  of  the 
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clerical  part  of  their  work,  and  such  clerk 
shall  perforin  such  other  duties  and  services 
as  may  be  required  of  him  by  the  board  or  any 
member  thereof,  with  respect  to  the  things  to 
be  done  by  the  board  of  jury  commissioners,  as 
provided  by  law.  The  time,  place  and  manner 
of  meetings  of  the  board,  and  rules  for  per- 
forming its  duties  shall  be  fixed  by  the  board." 

Section  717  of  the  bill  provides  that  the  circuit  clerk  shall 
receive  as  additional  compensation  for  those  duties  the  sum  of 
three  hundred  dollars  per  year  in  third  class  counties,  and  one 
hundred  fifty  dollars  per  year  in  fourth  class  counties.  Inas- 
much as  his  duties  in  this  capacity  are  new  and  additional  ones , 
the  present  holders  of  the  office  in  counties  of  those  classes 
are  entitled  to  receive  such  compensation,  beginning  on  the  ef- 
fective date  of  such  Act. 


CONCLUSION 

Therefore,  we  are  of  the  opinion  that,  beginning  on  the  ef- 
fective date  of  Senate  Bills  No.  247  and  No.  274,  to-wit,  July  18, 
1948,  the  circuit  clerk  and  recorder  now  holding  said  office  in 
counties  of  the  third  class,  where  such  offices  have  been  com- 
bined, will  be  entitled  to  receive  the  additional  compenstaion 
provided  in  said  Acts. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION : Counties  may  not  exact  a gasoline  tax  in  the  absence 

of  specific  legislation  authorizing  same. 

COUNTIES: 


November  17,  1948 


Honorable  u.  C.  Frank 
Prosecuting  Attorney 
Adair  County 
Kirksville,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"On  November  19,  the  County  Judges  of  the 
sixteen  counties  comprising  the  First 
Congressional  District,  are  going  to 
hold  a meeting  in  the  Court  House  here  in 
Kirksville,  for  the  purpose  of  discussing 
the  possibility  of  the  several  counties 
calling  an  election  and  voting  a gasoline 
tax  for  road  purposes. 

"The  Aaair  County  Court  asked  me  to  write 
you  for  an  official  opinion  advising  them 
whether  or  not  the  several  counties  could 
so  vote  such  tax  and  if  so,  how  much  the 
tax  could  be  voted  for. 

"If  you  can  favor  them  with  this  opinion, 
it  will  be  greatly  appreciated." 

The  law  is  well  established  in  this  state  that  a county 
can  only  exercise  the  taxing  power  when  authorized  to  do  so 
by  an  act  of  the  Legislature.  Article  X,  Section  1,  Consti- 
tution of  Missouri  1945,  reads: 

"The  taxing  power  may  be  exercised  by  the 
general  assembly  for. state  purposes,  and 
by  counties  and  other  political  subdivisions 
unaer  power  granted  to  them  by  the  general 
assembly  for  county,  municipal  and  other 
corporate  purposes." 
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Article  1,  Section  4(a),  of  the  Constitution  of  Missouri 
1945 , places  all  property  within  three  classifications,  and 
concludes  that  nothing  in  said  section  shall  prevent  the  taxing 
of  franchises,  privileges  or  incomes,  or  the  levying  of  excise 
or  motor  vehicle  license  taxes,  or  other  taxes  of  the  same  or 
different  types,  and  reads: 

"All  taxable  property  shall  be  classified 
for  tax  purposes  as  follows:  Class  1, 
real  property;  Class  2,  tangible  personal 
property;  Class  3,  intangible  personal 
property.  The  general  assembly,  by  general 
law,  may  provide  for  further  classification 
within  Classes  2 and  3,  based  solely  on  the 
nature  ana  characteristics  of  the  property, 
and  not  on  the  nature,  residence  or  business 
of  the  owner,  or  the  amount  owned.  Nothing 
in  this  section  shhll  prevent  the  taxing  of 
franchises,  privileges  or  incomes,  or  the 
levying  of  excise  or  motor  vehicle  license 
taxes,  or  any  other  taxes  of  the  same  or 
different  types." 

Furthermore,  Section  11(f),  Article  1,  Constitution  of 
Missouri  1945,  provides  that  nothing  in  this  Constitution 
shall  prevent  any  general  law  permitting  any  county  or  other 
political  subdivision  to  levy  taxes  other  than  ad  valorem 
taxes  for  its  essential  purposes,  and  reads: 

"Nothing  in  this  Constitution  shall  prevent 
the  enactment  of  any  general  law  permitting 
any  county  or  other  political  subdivision 
to  levy  taxes  other  than  ad  valorem  taxes 
for  its  essential  purposes." 

The  two  above  constitutional  amendments  clearly  indicate 
that  counties  may  exact  a gasoline  tax,  providing  legislation 
implementing  said  constitutional  provision  is  enacted  by  the 
general  assembly,  ana  only  in  such  case  may  such  taxes  be 
collected  by  the  county. 

Apparently  you  have  in  mind  several  counties  joining 
together  under  Section  16,  Article  VI,  of  the  Constitution  of 
Missouri  1945,  which  reads: 
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"Any  municipality  or  political  subdivision 
of  this  state  may  contract  and  cooperate 
with  other  municipalities  or  political  sub- 
divisions thereof,  or  with  other  states  or 
their  municipalities  or  political  subdivisions, 
or  with  the  United  States,  for  the  planning, 
development,  construction,  acquisition  or 
operation  of  any  public  improvement  or  facility, 
or  for  a common  service,  in  the  manner  provided 
by  law.1* 

Furthermore,  the  63rd  General  Assembly  enacted  legislation 
which  will  permit  municipalities  and  political  subdivisions  of 
the  state  to  exercise  authority  granted  under  and  by  virtue  of 
Section  16,  Article  VI,  supra.  (See  page  1395 » Laws  of  Missouri 
1945*)  However,  notwithstanding  the  adoption  of  Section  16, 
Article  VI,  supra,  and  enactment  of  legislation  passed  by  the 
63rd  General  Assembly,  page  1395 » Laws  of  Missouri  1945 » it  is 
still  essential  that  there  be  a specific  act  of  the  Legislature 
authorizing  counties  to  exact  a gasoline  tax  in  their  respective 
counties,  and  we  fail  to  find  wherein  such  legislation  has  ever 
been  enacted. 

COHGLUdlOK 

Therefore,  we  must  conclude  that,  in  the  absence  of  specific 
legislation  authorizing  counties  to  collect  gasoline  taxes,  it 
cannot  be  uone. 


Respectfully  submitted, 


AUBREY  tt.  HAtfMLTT,  Jr. 
Assistant  Attorney  General 

APPROVED* 


j.  e.  Taylor  . 

Attorney  General  / /6s 
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CRIMINAL  LAW:  Under  reciprocal  provisions,  a resident  of 
MOTOR  VEHICLES:  Michigan  may  operate  a motor  vehicle  for  a 

period  of  90  days  in  any  1 year  without  reg- 
istering same  with  the  Commissioner  of  Motor 
Vehicles . 


February  18,  1948 


Honorable  D.  W.  Gilmore 
Prosecuting  Attorney 
Scott  County 
Benton,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion, 
which  reads: 

"The  Highway  Troopers  in  this  County  have  ar- 
rested a man  for  driving  his  automobile  with 
Michigan  license  tags  on  it.  This  man  came 
to  Missouri  8 months  ago,  and  has  been  em- 
ployed at  Charleston,  Mississippi  County,  in 
connection  with  the  Veteran's  Administration 
program — he  is  an  instructor  for  some  of  those 
taking  training  under  the  Veteran's  Adm.  Educa- 
tional Program.  During  this  time  he  has  had 
a room  in  Charleston,  but  his  wife  has  main- 
tained their  home  in  the  State  of  Michigan. 

He  has  made  trips  back  to  Michigan  about 
once  a month  to  visit  his  wife  and  children. 

"An  information  has  been  filed  under  Sec. 

8373  R.  S.  Mo.,  1939.  The  defendant  plead 
not  guilty,  and  presumably  relies  on  Section 
8375  R.  S.  Mo.,  1939.  Counsel  was  appointed 
by  the  Magistrate,  and  the  Magistrate  re- 
quested that  both  sides  agree  on  a contin- 
uance until  your  interpretation  be  obtained, 
and  with  the  further  idea  in  mind  that  it 
may  be  necessary  to  obtain  the  attitude  of 
the  Michigan  authorities  under  the  recipro- 
city arrangement  provided  for  in  Sec.  8375. 

"Similar  cases  have  come  up  frequently  be- 
fore, but  the  defendants  have  always  plead 
guilty,  paid  a small  fine,  obtained  Missouri 
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License  tags , and — lived  happily  ever-af ter- 
wards , I guess.  But  since  an  issue  has  been 
made,  we  want  to  make  a proper  disposition 
of  the  matter  in  order  that  we  might  estab- 
lish a precedent." 

The  facts  stated  in  your  request  are  analogous  to  the  facts 
in  another  request  for  an  opinion,  which  was  rendered  under  date 
of  October  30,  1947,  to  Colonel  Hugh  H.  Waggoner,  Superintendent 
of  the  Missouri  State  Highway  Patrol,  a copy  of  which  we  are 
enclosing . 

The  enclosed  opinion  holds  that  the  owner  of  the  motor  ve- 
hicle in  question  is  a non-resident,  and  in  the  absence  of  a re- 
ciprocal provision  in  the  laws  of  the  State  of  Kansas,  exempting 
Missouri  residents  operating  motor  vehicles  in  that  state  under 
similar  circumstances,  that  said  non-resident  operating  his  motor 
vehicle  in  this  state  must  register  said  motor  vehicle  in  Missouri. 
The  same  rule  applies  in  the  instant  case.  In  view  of  the  holding 
in  the  opinion  herein  referred  to,  the  answer  to  your  request  de- 
pends upon  whether  the  State  of  Michigan  has  enacted  a reciprocal 
provision  or  other  law  exempting  Missouri  residents  from  registra- 
tion while  operating  their  motor  vehicles  in  the  State  of  Michigan 
under  like  circumstances. 

The  Laws  of  Michigan,  1937,  created  a board  known  as  the 
Michigan  Highway  Reciprocity  Board  (see  Section  422-1  of  the  Com- 
piled Laws  of  Michigan,  1929,  Vol.  5,  Mason's  1940  Cumulative  Sup- 
plement). Under  Section  422-2  of  the  same  Volume,  we  find  where 
said  board  is  authorized  and  empowered  to  enter  into  reciprocal 
compacts  and  agreements  concerning  the  operation  and  regulation 
of  automobiles  engaged  in  international  and  interstate  commerce. 
Section  422-3  of  the  same  Volume  provides  what  such  compact  shall 
grant  residents  of  other  states  and  contains  a proviso  that  such 
compacts  and  agreements  shall  not  supersede  or  suspend  any  laws, 
rules  or  regulations  of  the  State  of  Michigan  applying  to  motor 
vehicles  operated  intrastate  in  the  State  of  Michigan.  The  fore- 
going laws  of  Michigan,  granting  reciprocity  to  owners  of  motor 
vehicles  registered  in  this  state,  apply  almost  entirely  to  inter- 
state commerce,  and  specifically  provide  that  they  do  not  affect 
laws,  rules  and  regulations  in  that  state  that  apply  to  motor 
vehicles  operated  intrastate  in  Michigan.  We  construe  said  pro- 
vision to  clearly  defeat  the  possibility  of  such  board  executing 
any  agreement  with  this  state,  thereby  relieving  residents  of 
this  state,  while  operating  their  motor  vehicles  in  the  State  of 
Michigan,  from  registering  same  with  the  proper  authorities  in 
that  state. 

Under  date  of  February  9,  1944,  the  Public  Service  Commission 
of  this  state,  through  its  chairman  and  the  Motor  Vehicle  Department 
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of  this  state  by  the  Commissioner  of  Motor  Vehicles,  and  the  Michi- 
gan Highway  Reciprocity  Board,  executed  an  agreement  exempting  said 
motor  carriers,  while  operating  in  interstate  and  for  hire  of  per- 
sons or  property  from  registration,  a copy  of  which  we  are  attach- 
ing hereto.  However,  such  agreement  does  not,  in  any  manner,  apply 
to  motor  vehicles  operated  by  individuals  for  their  own  pleasure 
or  business,  and  not  operated  for  hire. 

We  find  the  following  amendment  in  the  Public  Acts  of  Michi- 
gan, 1947,  pages  198-199,  which  reads  in  part: 

"(9.1504)  Sec.  4 (b)  It  shall  be  unlawful 
for  any  non-resident  whose  home  state  or 
country  does  not  require  the  licensing  of 
operators  or  chauffeurs,  and  who  has  not 
been  licensed  either  as  an  operator  or 
chauffeur  in  his  home  state  or  country,  to 
operate  any  motor  vehicle  upon  any  highway 
in  this  state  without  first  making  applica- 
tion for  and  obtaining  a license  as  an  ope- 
rator or  chauffeur  as  required  under  this 
act,  except  that  any  said  unlicensed  non- 
resident who  is  over  the  age  of  17  years 
and  who  is  the  owner  of  a motor  vehicle  or 
private  chauffeur  or  authorized  driver  of 
such  owner  which  has  been  duly  registered 
for  the  current  calendar  year  in  the  state 
or  country  of  which  the  owner  is  a resident, 
may  operate  such  motor  vehicle  on  the  high- 
ways of  this  state  for  a period  of  not  more 
than  90  days  in  any  1 year  without  making 
application  for  or  obtaining  an  operator's 
or  chauffeur's  license  under  this  act  upon 
condition  that  the  motor  vehicle  shall  at 
all  times  display  the  license  number  plate 
or  plates  issued  therefor  in  the  home  state 
or  country  of  the  owner  and  that  the  non- 
resident owner,  chauffeur  or  driver  has  in 
his  immediate  possession  a registration  card 
evidencing  such  ownership  and  registration 
in  his  home  state  or  country,  or  is  able  at 
any  time  or  place  required  to  prove  lawful 
possession  or  the  right  to  operate  such  motor 
vehicle  and  establish  his  proper  identity." 

which  amendment  allows  non-residents  to  operate  their  motor  ve- 
hicles in  the  State  of  Michigan  for  90  days  out  of  any  one  year, 
when  said  motor  vehicles  shall,  at  all  times,  display  the  li- 
cense number  plate  issued  therefor  and  the  operator  or  owner  of 
said  motor  vehicle  has  evidence  of  said  ownership  of  said  motor 
vehicle. 


-3- 


Honorable  D.  W.  Gilmore 


Section  8375,  R.  S.  Mo.  1939,  is  known  as  the  reciprocity 
provision  in  the  Motor  Vehicle  Act  of  the  State  of  Missouri,  and 
it  permits  a non-resident  owner  to  operate  his  motor  vehicle  with- 
in this  state  without  registering  same  or  paying  any  fee  providing 
that  similar  privileges  are  granted  residents  of  this  state  operat- 
ing their  motor  vehicles  within  the  state  of  the  non-resident. 

CONCLUSION 

In  view  of  Section  8375,  supra,  Laws  of  Missouri,  and  9.1504, 
Section  4 (b) , supra.  Laws  of  Michigan,  it  is  the  opinion  of  this 
department  that  the  person  referred  to  in  your  request  may  operate 
his  motor  vehicle  in  this  state  for  a period  not  to  exceed  90  days 
in  any  one  year  without  registering  same  with  the  Commissioner  of 
Motor  Vehicles  of  this  state.  Thereafter,  it  is  necessary  that  he 
register  said  motor  vehicle  with  said  Commissioner  of  the  State  of 
Missouri . 

Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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WORKMEN 1 S COMPENSATION:  Second  Injury  Fund  provided  for  in  Section 
SECOND  INJURY  FUND:  3707,  R.  S.  Mo.  1939,  and  amendments  thereto, 

is  liable  for  the  payment  of  additional  medi- 
cal attention  to  an  injured  employee  by  special 
order  of  the  Workmen* s Compensation  Commission, 
even  though  such  employee  is  drawing  regular 
payments  from  said  Fund  because 
y g6  1-4'',  permanent  total  disability. 


Honorable  Spencor  H.  Givens 

Director,  Division  of  ',orkmen*s  Compensation 

Jefferson  City,  Missouri 

Dear  Mr.  Givens: 


This  will  refer  to  your  letter  requesting  the  opinion  of 
this  department  as  to  whether  the  Second  Injury  Fund  provided  for 
in  Section  3707,  R.  S.  Mo.  1939,  as  amended  Laws  Missouri  1943, 

page  1068,  and  Laws  Missouri,  1945,  page  1996  is  liable  for  the 

payment  of  medical  attention,  as  is  provided  for  in  the  first 

paragraph  of  Section  3701,  R.  S.  Mo.  1939,  to  an  employee  who  Is 

drawing  regular  payments  from  the  Second  Injury  Fund  for  perman- 
ent total  disability.  Your  letter  Is  as  follows: 

"We  respectfully  request  your  opinion  on  the  foll- 
owing problem: 

"Is  the  Second  Injury  Fund  liable  for  the  payment 
of  medical  attontion(as  set  forth  in  Section  3701a 
R.  S.  Mo.  1939)  asked  for  by  an  employee  who  is 
drawing  regular  payments  from  the  Fund  as  an  adjudged 
permanent  total  disability  case.  The  part  of  Section 
3701a  especially  referred  to  is  the  phrase  "and 
thereafter  such  additional  similar  treatment  as  the 
commission  by  special  order  may  determine  to  be 
necessary." 

"The  third  paragraph  of  Section  3707a  (Second  In- 
jury Fund  section)  reads:  *The  Commission  shall 
‘direct  the  distribution  of  said  Second  Injury  Fund 
In  the  manner  and  amounts  provided  for  in  this 
chapter  for  the  payment  of  compensation.*  Our 
Courts  have  repeatedly  held  (see  145  S.Y*.(2nd) 

482,  145  SY.(2nd)  506,  149  SW(2nd)  429)  that  medi- 
cal attention  Is  compensation  on  account  of  injury. 

"It  appears  to  me,  therefore,  that  the  Second 
Injury  Fund  would  be  liable  (upon  proper  claim  and 
proof  of  necessity  therefor)  for  additional  medical 
treatment  provided  a claimant  drawing  weekly  pay- 
ments from  the  Second  Injury  Fund." 
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Section  3701,  of  the  Yrforkmen’s  Compensation  Act  of  Missouri, 
in  paragraph  1 reads,  in  part,  as  follows: 

"In  addition  to  all  other  compensation,  the  employee 
shall  receive  and  the  employer  shall  provide  such 
medical,  surgical,  and  hospital  treatment  including 
nursing,  ambulance  and  medicine,  as  may  reasonably 
be  required  for  the  first  ninety  days  after  the 
injury  or  disability,  to  cure  and  relieve  from  the 
effects  of  the  injury,  not  exceeding  in  amount  of 
sum  of  seven  hundred  and  fifty  dollars,  and  there- 
after such  additional  similar  treatment  as  the 
commission  by  special  order  may  determine  to  be 
necessary. 

The  Supreme  Court  and  the  Courts  of  Appeals  of  tills  state  have, 
as  you  state,  frequently  held  that  medical  attention  is  compensa- 
tion ,in  like  manner  as  money  is  compensation,  to  an  Injured  employee 
under  the  Viforkments  Compensation  Act.  This  is  the  well-settled  law 
of 'N this  state,  established  both  by  our  compensation  statutes  and 
the  decisions  of  our  highest  courts. 

The  Supreme  Court,  in  the  case  of  Wheeler  vs.  Mo.  Pac.  Rd.  Co., 
328  Mo.  Rep.  888,  had  that  question  before  it  in  the  decision  ren- 
dered by  the  Court.  On  this  identical  question,  the  Court,  l.c. 

893,  said: 

"Compensation  is  sought  in  this  case  under  the 
provisions  of  Section  17  of  the  \,orkmen,s  Compen- 
sation Act,  which  provides  for  compensation  for 
the  "complete  loss  of  the  sight  of  one  eye"  as  a 
permanent  partial  disability.  However,  the  act 
provides  for  other  character  of  compensation; 

Section  13  of  the  act  provides  compensation  in 
the  way  of  medical  aid,  * #■" 

Our  Supreme  Court  had  the  construction  of  Section  33U,  R.  S. 

Mo.  1929,  before  it  in  the  case  of  McEneny  vs.  S.  S.  Kresge  Co., 

333  Mo.  Rep.  817,  on  this  same  question.  The  Supreme  Court  quoting 
from  a court  of  appeals  opinion,  l.c.  824,  said: 

"•Thus  it  will  be  seen  that  Section  3311  speci- 
fically provides  that  medical  treatment  shall  be 
considered  as  a part  of  the  compensation  the 
employee  shall  receive  * * *." 

, The  case  of  Parker  vs.  St.  Louis  Car  Co.  was  before  the  St. 
Louis  Court  of  Appeals,  reported  in  145  S.VY.(2d)  482.  The  case 
involved  the  precise  question  here  being  considered.  The  court  in 


Hon*  Spencer  H.  Givens 


fr- 


its construction  of  the  then  numbered  statute  3311,  now  3701, 
holding  that  medical  attention  to  an  injured  employee  under  the 
Act i is  compensation,  l*c.  484,  said: 

"Section  3311(a),  R.  S.  Mo.  1929,  Mo.  St.  Ann.  Sec. 
3311(a),  p.  8246,  provides  that  *In  addition  to  all 
other  compensation,  the  employee  shall  receive  and 
the  employer  shall  provide  such  medical,  surgical, 
and  hospital  treatment  -*  * #as  may  Reasonably  be 
required  for  the  first  ninety  days  after  the  in- 
jury or  disability,  to  cure  and  relieve  from  the 
effects  of  the  Injury,  not  exceeding  in  amount 
of  sum  of  seven  hundred  and  fifty  dollars,  and 
thereafter  such  additional  similar  treatment  as 
the  commission  by  special  order  may  determine  to 
be  necessary.1 

"(1)  It  will  thus  be  seen  that  the  Workmen* s 
Compensation  Law  provides  not  only  for  money 
compensation  to  be  paid  by  the  employer  to  the 
employee  for  injuries  sustained,  but  that  the 
employee  is  entitled  to  have  medical  aid  furni- 
shed to  him  by  his  employer • The  right  to  such 
medical  aid  is  a part  of  the  employee *s  'compensa- 
tion* given  to  him  by  the  plain  and  clear  provis- 
ions of  the  law  itself,  because  the  language  used 
in  said  section,  namely,  *In  addition  to  all  other 
compensation*  has  the  effect  of  classifying  such 
medical  aid  as  * compensation*  on  account  of  the 
injury.*-  *• 

There  are  numerous  other  decisions  by  our  Appellate  Courts  on 
this  question.  The  following  are  among  them*  Reeves  v.  iinglnoerlng 
Co.,  237  Mo.  App.  473;  Br oilier  vs.  Alstino,  236  Mo.  App.,1233; 
and  Mussler  vs.  Am.  Car  and  Foundry  Co., 149  S.W.(2d)  429. 

Supplementing  the  provisions  of  Section  3701  requiring  medical 
treatment  for  bhe  employee  by  the  employer  for  the  first  ninety 
days  after  an  injury  or  disability,  the  Legislature  provided  this: 
"And  thereafter  such  additional  similar  treatment  as  the  Commission 
by  special  order  may  determine  to  be  necessary." 

A special  order  by  the  Commission  for  such  additional  medical 
treatment  for  the  employee  is  provided  for  in  Section  3701.  This 
provision  requiring  such  special  order  to  be  necessary  was  upheld 
in  the  case  of  Johnson  v.  Kruckemeyer  et  al.,  reported  in  29  S.W. 

(2)  730.  The  St.  Louis  Court  of  Appeals  ir  its  decision,  l.c.  734, 
said* 
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"In  other  words.  If  the  injured  employee  at 
any  stage  of  the  case  sees  fit  to  incur 
additional  expense,  or  to  have  a change  in 
the  identity  of  the  service,  and  desires 
to  have  the  same  charged  against  his  employer, 
it  is  necessary  that  he  procure  a special  order 
therefor  from  the  commission,  such  special 
order  to  be  made  before  the  expense  is  incurred 
or  the  change  made,  and  not  afterwards.  We  say 
this  for  the  reason  that  the  Act  speaks  of  addi- 
tional treatment  which  the  commission  by  special 
order  may  determine  'to  be  necessary,'  and  not 
'to  have  been  necessary,'  and  does  not  contemplate 
that  an  award  may  be  subsequently  entered  so  as  to 
be  retroactive,  and  have  the  effect  of  relating 
back  to  the  time  when  it  was  firBt  found  that 
additional  treatment  would  be  required.  State  ex 
rel.  v.  District  Court,  134  Minn.  16,  158  N.W. 

713,  L.R.A.  1916F,  957." 

The  Second  Injury  Fund  is  made  up  of  contributions,  by  employers 
coming  under  the  Compensation  Act,  of  $500.00  from  each  employer 
subject  to  the  Act,  for  every  fatal  injury  by  accident  where  death 
benefits  would  be  payable  under  the  Act,  but  sustained  by  an  employee 
having  no  dependents,  and  the  sum  of  $100 .(X)  in  cases  not  resulting 
in  death  but  where  the  employee  sustains  the  loss  of  the  use  of  an 
eye,  a foot,  a leg,  an  tirm,  or  a hand  in  addition  to  the  compensa- 
tion provided  otherwise  in  the  Act.  ..hile  the  Fund  bears  the  name 
of  the  Second  Injury  Fund,  the  statute  creating  the  fund  is  a com- 
pensation statute  and  the  Fund  itself  is  a compensation  fund. 

The  Second  Injury  Fund  was  created  by  the  Legislature  by  House 
Bill  226  which  provided  for  the  repeal  of  Section  3707,  Chapter 
29,  R.  S.  Mo.  1939,  and  the  reenactment  of  a new  section  in  lieu 
thereof  to  be  also  numbered  Section  3707,  Laws  Missouri  1943,  page 
1068.  The  repealing  and  reenacting  section,  which  is  Section  1, 
of  said  House  Bill  226,  states,  in  part,  as  the  reason  for  the 
creation  of  the  Second  Injury  Fund  that  it  should  be  * for 

payments  of  compensation  out  of  said  Fund  for  permanent  total  dis- 
ability when  it  results  from  disability  and  subsequent  injury;  for 
appropriations  of  the  Second  Injury  Fund  for  the  payment  of  compen- 
sation provided  in  this  section;  # * The  background  for  the 

creation  of  the  Second  Injury  Fund  is  revealed  by  the  provisions 
previously  expressed  in  Section  3706,  R.  S.  Mo.  1939,  casting  upon 
an  individual  employer  the  obligation  to  pay  all  compensation  due 
his  employees  for  one  or  more  injuries  out  of  his  own  funds.  In 
order  to  relieve  the  employer  of  at  least  a part  of  the  compensa- 
tion for  which  he  might  be  liable  for  the  last  injury  where  there 
may  be  a second  injury  the  Second  Injury  Fund  was  created,  with 
the  required  contributions  as  above  stated. 
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The  Second  Injury  Fund  sbatute  was  amended  in  Laws  Missouri, 
1945,  page  1998.  From  the  enactment  of  the  second  Injury  Fund 
statute  in  1943,  including  the  said . amendment  in  1945,  the  Legis- 
lature has  maintained  and  preserved  the  express  provision  that 
the  Second  Injury  Fund  shall  be  a compensation  Fund. 

On  page  1069,  Laws  1943,  in  the  original  Act— H.B.  226— in 
the  second  paragraph,  in  providing  for  the  administration  of  the 
contributions  to  be  made  by  the  employers  as  liereinabove  noted, 
the  act  reads  t * *suoh  payments  shall  oe  plaoed  in  a fund  to 
be  known  as  the  Second  Injury  Fund,  which  Fund  is  hereby  approp- 
riated by  the  Legislature  in  accordance  with  the  law,  exclusively 
for  the  payment  of  com pens at ion  us  provided  herein,*  * *"•  The 
last  quoted  provision  from  Laws  Missouri,  1943,  pege  1069  is 
repeated  ward  far  word  in  Laws  Missouri  1945,  page  1998,  near  the 
end  of  the  page,  and  will  therefore  not  be  repeated  here.  The 
last  paragraph  of  the  new  Section  3707,  page  1998,  Lawa  Missouri, 
194s,  has  the  following  provision,  to-wit*  "The  Commission  shall 
direct  the  distribution  of  said  Second  Injury  Fund  in  the  manner 
and  amounts  provided  for  in  this  chapter  I’or  the  payment  of  compen- 
sation.*^ underscoring  ours). 

The  whole  plan  of  the  Compensation  Act,  from  the  beginning, 
including  the  succeeding  amendments  of  every  nature,  is  included 
in  Chapter  29  of  the  Revised  Statutes  of  this  state. 

The  payment  of  all  compensation  of  any  nature  must  be  toade 
under  said  Chapter  29.  If  this  be  so,  and  it  is, whan  the  Legis- 
lature caid  in  Section  3707  that  the  Cccimission  should  direct  the 
distribution  of  the  Second  Injury  Fund  in  the  manner  and  amounts 
provided  foi*  in  "tills  Chapter’*  for  the  payment  of  compensation, 
they  thereby  authorized  the  payment  out  of  the  second  Injury  Fund 
for  additional  services  to  an  injured  employee  determined  to  be 
necessary  by  special  order  of  the  Commission.  This,  too,  even 
though  the  employee,  entitled  to  such  additional  nodical  atten- 
tion, may  be  at  the  time  drawing  regular  payoients  from  said  Fund 
because  of  total  disability  previously  determined,  fie  believe 
that  the  Second  Injury  Fund  being  by  law  designated  to  be  a com- 
pensation fund.  The  Workmen* s Compensation  Commission  may  distri- 
bute the  fund  or  any  part  of  it  to  the  satisfaction  of  any  element 
of  compensation  that  the  statutes  decree  to  be  due  to  an  iirjurdd 
employee,  for  additional  medical  attention. 


COfiCLUSIOH 

It  is,  therefore,  the  opinion  of  this  department  that 
Second  Injury  Fund,  as  provided  for  in  Section  3707,  R.  S.  Mo. 
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and  amendments  thereto*  is  liable  for  the  payment  of  additional 
medical  attention*  as  provided  for  in  Section  3701(a)  R.  S*  Ho* 
1939,  determined  to  be  necesaary  by  special  order  of  the  Commiss- 
ion to  an  injured  employee  who  is  drawing  regular  payments  from  the 
Fund  because  of  permanent  total  disability  previously  adjudged* 
and  that  the  Commission  is  by  law  empowered  to  so  direct  the 
distribution  of  said  fund.  , 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


GWCimw 


APPROVED: 


J.  E.  TAYLQBCy 
Attorney  Gentfri 


INHERITANCE  TAX:  Proceeds  of  pension  under  the  provisions  of  the 

EXEMPTIONS  : Federal  Retirement  Act  are  exempt  from 

inheritance  tax. 


June  10,  1948 


Honorable  C.  H.  Gillilan, 

Assistant  Supervisor 
Inheritance  Tax  Division 
Department  of  Revenue, 

Jefferson  City,  Missouri 

Dear  Sir: 

We  have  your  letter  of  May  6,  1948,  in  which  you  request 
an  opinion  of  this  department.  Your  letter  is  as  follows: 

"I  am  enclosing  self-explanatory  letter 
this  day  received  from  Mr.  James  R.  Ander- 
son, Inheritance  Tax  Appraiser  in  the  above 
estate. 

"You  will  note  the  payment  to  decedent's 
estate  was  in  effect  merely  a refund  of 
the  amount  paid  into  the  retirement  fund 
by  the  decedent  and  represents  no  addi- 
tional benefits  accruing  under  the  Retirement 
Act.  It  appears  the  decedent  made  a lump 
sum  payment  of  the  amount  necessary  to  quali- 
fy himself  for  full  retirement  benefits  under 
the  provisions  of  the  Retirement  Act. 

"There  has  been  expressed  various  opinions 
as  to  the  practical  application  of  the  provisions 
of  Section  571#  R.S.  1939  as  amended  Laws  of 
Missouri,  1941,  pages  280-281,  relative  to  va- 
rious forms  of  retirement  benefits.  My  own 
view  has  been  that  the  purpose  of  the  amend- 
ment was  to  benefit  employees,  or  the  families 
of  employees,  and  that  all  should  stand  on  an 
equal  footing,  as  far  as  tax  exemption  is  con- 
cerned, regardless  of  the  method  and  time  of 
payment  of  the  necessary  assessments. 

"For  our  guidance  in  this  matter,  we  shall  ap- 
preciate an  official  opinion  relative  to  the 
general  application  of  the  aforesaid  amended 
section. 

"Trusting  we  majy-  have  this  opinion  at  an  early 
date,  I remain,". 
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Section  571,  R.S.A.Mo.  1939,  contains  the  following 
proviso: 


"*  * *and  provided  further  that  nothing 
herein  shall  be  construed  as  imposing  a 
tax  upon  any  transfer  as  defined  in  this 
act,  on  a trust  or  on  any  distributee  there- 
of, created  as  a part  of  a stock  bonus  plan, 
pension  plan,  disability  or  death  benefit 
plan,  or  profit  sharing  plan  for  the  exclu- 
sive benefit  of  employees  to  which  contri- 
butions are  made  by  an  employer  or  employees, 
or  both,  for  the  purpose  of  distributing,  in 
accordance  with  such  plans,  the  earnings  or 
principal,  or  both  the  earnings  and  principal, 
of  the  trust  fund." 

The  specific  question  for  consideration  in  your  inquiry  is 
whether  or  not  the  subjection  of  the  $27^5.37,  payment  from  the 
Civil  Service  Retirement  Fund  to  Mr.  Cochran's  estate,  to  an  in- 
heritance tax  would  amount  to  the  imposing  of  a tax  upon  a dis- 
tributee of  a trust,  which  trust  was  created  as  a part  of  a pen- 
sion plan  or  a disability  plan  for  the  exclusive  benefit  of  em- 
ployees, which  plan  was  contributed  to  by  either  the  employee 
or  the  employer,  or  by  both.  In  answer  to  this  question,  we 
suggest  the  fact  that  the  plan  set  up  by  the  Federal  Civil  Ser- 
vice Retirement  Act,  Title  5*  Chapter  14,  U.S.C.A.,  and  more 
particularly  Title  5,  Section  719*  is  a plan  whereby  the  em- 
ployee contributes  a portion  of  his  salary  to  the  Retirement 
Fund  and  the  fund  is  used  for  paying  annuities  to  the  employee 
from  and  after  his  retirement.  Title  5,  Section  691,  U.S.C.A., 
and  for  paying  annuities  in  case  of  disability.  Title  5,  Sec- 
tion 724,  U.S.C.A. 

Although  the  aforesaid  Federal  Statute  does  not  specifical- 
ly apply  the  term  "trustee"  to  the  Secretary  of  the  Treasury  and 
the  Commissioner  of  Pensions,  the  officers  charged  with  the  duty 
of  administering  this  retlnesant  fund,  they  or  the  U.S.  Government 
are  trustees  by  operation  of  law,  because  they  administer  this 
fund  for  the  purpose  of  paying  the  annuities.  The  persons  to  whom 
these  annuities  are  paid  are  distributees  of  the  trust. 

Title  5,  Section  693-1  brought  members  of  Congress  within 
the  provisions  of  the  Retirement  Act,  above  discussed.  Mr.  Coch- 
ran, according  to  the  correspondence  before  us,  availed  himself 
of  the  benefit  of  the  plan  by  contributing  the  sum  required  to 
render  him  eligible  for  the  disability  annuity,  which  sum  amounts 
to  the  figure  of  $2745.37  above  set  forth.  However,  Mr.  Cochran 
died  before  he  received  any  payments  under  the  annuity  plan. 
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Title  5,  Section  724,  Subdivision  C,  provides  as  follows: 

"In  case  an  annuitant  shall  die  without  having 
received  any  annuities  purchased  by  the  em- 
ployee's contributions,  as  provided  in  (2)  of 
Section  698  of  this  title,  an  amount  equal  to 
the  total  amount  of  his  credit  at  time  of  re- 
tirement, the  amount  remaining  to  his  credit 
and  any  accrued  annuity  shall  be  paid  upon  the 
establishment  of  a valid  claim  therefor  in  the 
following  order  of  precedence: 

"1.  To  the  beneficiary  or  beneficiaries 
designated  in  writing  by  such  annuitant 
and  recorded  on  his  individual  account; 

"2.  If  there  be  no  such  beneficiaries,  to 
the  duly  appointed  executor  or  administra- 
tor of  the  estate  of  such  annuitant; 

"3.  If  there  be  no  such  beneficiary  or 
executor  or  administrator,  payment  may  be 
made,  after  the  expiration  of  thirty  days 
from  the  date  of  the  death  of  the  annuitant, 
to  such  person  or  persons  as  may  appear  in 
the  judgment  of  the  Civil  Service  Commission 
to  be  legally  entitled  thereto,  and  such  pay- 
ment shall  be  a bar  to  recovery  by  any  other 
person. " 

It  was  undoubtedly  under  the  authority  of  the  last-quoted 
section  that  the  Retirement  Fund  paid  the  above-mentioned  sum  to 
Mr.  Cochran's  estate.  We  are  of  the  opinion  that  the  executor 
or  administrator  of  the  estate  of  a deceased  person  when  paid 
either  the  difference  between  what  the  deceased  contributed  to 
the  Retirement  Fund  and  the  total  annuity  received  by  the  de- 
ceased in  his  lifetime,  or,  in  case  he  had  received  no  annuity 
in  his  lifetime,  the  full  amount  that  he  had  contributed  re- 
ceives that  payment  by  reason  of  the  provision  of  Title  5,  Sec- 
tion 724,  supra,  to  the  effect  that  it  shall  be  paid  to  the  ex- 
ecutor or  administrator,  and  that  such  executor  or  administrator  is 
therefore  a distributee  of  the  Retirement  Fund  in  his  representative 
capacity,  within  the  meaning  of  the  provision  of  Section  571 , R.S.A. 
Mo.  1939 » exempting  distributees  of  a trust  like  the  one  set  up  by 
the  Federal  Retirement  System  from  the  inheritance  tax.  We  believe 
this  for  the  reason  that  the  following  words  of  the  inheritance  tax 
Act  "*  * * or  any  distributee  thereof"  are  unqualified  and  that  the 
comprehensiveness  of  the  word  "distributee"  is  enlarged  by  the  use 
of  the  word  "any" . 
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We  are  of  the  further  opinion  that  since  the  executor  or 
administrator  acts  only  in  a representative  capacity,  represent- 
ing all  of  the  persons  having  an  interest  in  the  estate,  the  heirs 
and  devisees  are  also  distributees  of  said  trust  fund  and  come 
within  the  meaning  of  the  comprehensive  term  "any  distributee" 
used  in  the  inheritance  tax  section  above  quoted,  and  are  exempt 
from  the  inheritance  tax  insofar  as  their  respective  distributive 
shares  of  said  payment  from  said  fund  are  concerned. 

CONCLUSION 

It  is,  therefore,  our  opinion  that  although  Mr.  Cochran 
never  received  a payment  on  the  annuity,  and  although  the  sum 
above  set  forth,  paid  by  the  Retirement  Fund  to  his  estate  since 
his  death,  represented  the  legal  equivalent  of  his  contribution 
to  the  fund,  nevertheless  it  constituted  a portion  of  a trust 
fund  operated  for  the  purpose  of  paying  annuities  to  retired  and 
disabled  Federal  employees,  and  was  paid  to  his  estate  according 
to  the  specific  provision  of  the  statute  which  constitutes  a part 
of  a comprehensive  plan  for  payment  of  annuities  to  such  employees, 
and  that  therefore  his  executor  or  administrator,  and  also  his 
heirs  or  devisees,  are  distributees  of  a trust,  which  trust  was 
created  for  the  purposes  of  effectuating  a pension  plan  for  the 
exclusive  benefit  of  Federal  employees  within  the  meaning  of  the 
inheritance  tax  exemption  provision  above  quoted  from  Sec.  571* 
R.S.A.  Mo.  1939 » and  that,  therefore,  the  sum  of  $2745.37  paid  by 
the  Civil  Service  Retirement  Fund  to  Mr.  Cochran's  estate  is  not 
subject  to  the  inheritance  tax. 


Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TMX5R 
Attorney-General 


ELECTIONS : 


Where  a person  has  duly  filed  for  public  office 
and  within  the  proper  time  files  a withdrawal  of 
that  candidacy,  said  person  cannot  subsequently 
file  a withdrawal  of  the  withdrawal. 


June  10,  1948 


Honorable  James  Glenn 
Prosecuting  Attorney 
Macon,  Missouri 

Dear  Sir: 

Your  opinion  request  reads  as  follows: 

"I  have  been  requested  to  obtain  your  opin- 
ion on  the  following  point  of  law. 

"Prior  to  the  final  date  for  filing  for  pub- 
lic office,  one  Henry  C.  Carter,  duly  filed 
for  the  office  of  Judge  of  the  Northern  Dis- 
trict of  the  county  court  on  the  Democrat 
ticket.  After  the  final  date  had  expired, 

Mr.  Carter  filed  with  the  clerk  of  the  county 
court  notice  of  his  withdrawal  as  a candidate 
for  said  office.  For  your  information  a copy 
of  the  withdrawal  of  Mr.  Carter's  is  enclosed 
herewith . 

"At  the  present  time,  Mr.  Carter  seeks  to  with- 
draw his  withdrawal  and  have  his  name  on  the 
ballot  for  said  office  in  the  August  primary. 

"Your  opinion  is  requested  as  to  whether  Mr. 

Carter  can  at  this  date  file  for  the  office 
from  which  he  has  previously  withdrawn." 

As  we  understand  your  letter,  a person  has  properly  and  le- 
gally filed  for  office  prior  to  the  final  date  of  filing  for  same 
pursuant  to  Section  11550,  Laws  of  Missouri  1944  , Ex.  Sess.  , page 
24,  Section  1.  This  section  provides  the  form  of  the  declaration 
to  be  used  by  a candidate  for  office  in  the  primary  elections  in 
this  state.  Subsequent  to  this  filing,  the  person  filed  with  the 
Clerk  of  the  County  Court  a notice  of  his  withdrawal  as  a candi- 
date for  the  office  previously  filed  for.  This  withdrawal  was  in 
compliance  with  Section  11544,  R.S.  Mo.  1939,  and  complies  with 
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the  requirements  set  out  therein.  At  this  date,  it  is  asked 
whether  or  not  the  person  who  had  filed  for  office  and  then  with- 
drawn may  now  withdraw  his  withdrawal.  There  is  no  statutory  au- 
thority in  the  State  of  Missouri  specifically  providing  for  such 
a procedure.  We  have  been  unable  to  find  but  one  other  case  that 
deals  with  this  problem.  In  C.J.S.,  Vol.  29,  page  130,  Section 
95,  it  provides  as  follows: 

"Withdrawal  of  withdrawal.  In  the  absence  of 
statutory  authority  a candidate  who  has  effec- 
tively withdrawn  his  candidacy  prior  to  the 
primaries  is  not  entitled  to  withdraw  his 
withdrawal . " 

The  case  set  out  in  annotation  in  support  of  the  above  quoted 
statement  is  Brower  et  al.  v.  State,  ex  rel.  Ritz , 13  Ohio  App. 
Rep.  259.  In  that  case  the  court  was  asked  to  mandamus  the  board 
of  Deputy  State  Supervisors  of  Elections  to  print  the  relator's 
name  upon  the  official  primary  ballot.  The  facts  were  that  the 
relator  had  duly  filed  his  declaration  of  candidacy.  On  June  26 
the  relator  filed  with  the  board  a withdrawal  of  his  candidacy. 

On  June  28  this  withdrawal  was  accepted.  On  June  29  the  relator 
filed  a withdrawal  of  his  withdrawal  of  candidacy.  The  court,  in 
passing  upon  the  effect  of  these  actions  by  the  relator,  held, 

1 . c.  261 : 


"The  statute  does  not  expressly  or  by  infer- 
ence recognize  a withdrawal  of  a withdrawal 
of  candidacy.  Consequently  the  law  imposes 
no  duty  upon  such  Board  of  Deputy  State  Su- 
pervisors of  Elections  with  respect  thereto. 

Under  the  well  established  law  governing  pro- 
ceedings in  mandamus,  such  board  cannot  there- 
fore be  compelled  to  act  where  the  statute  im- 
poses no  duty . " 

In  view  of  this  decision  and  by  reason  of  the  fact  that  there 
is  no  Missouri  statute  which  expressly  or  by  inference  recognizes 
a withdrawal  of  a withdrawal  of  candidacy,  and  assuming  the  valid- 
ity of  the  actions  in  your  particular  case,  we  must  conclude  the 
following : 
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CONCLUSION 

Where  a person  has  duly  filed  for  public  office  and  within 
the  proper  time  files  a withdrawal  of  that  candidacy,  said  per- 
son cannot  subsequently  file  a withdrawal  of  the  withdrawal. 

Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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WORKMEN'S  COMPENSATION:  An  employer,  under  the  terms  of  Section 

3707,  Laws  of  Missouri,  1945,  page  1998, 
must  pay  the  sum  of  $100.00  into  the 
Second  Injury  Fund,  where  an  employee 
suffers  the  total,  permanent  loss  of 
1 the  use  of  an  eye,  resulting  from  two 
accidental  injuries. 


June  29,  1948 


( 

iionoruble  Spencer  II.  livens 
Director 

Division  of  workmen’s  Compo  ns  at  ion 
Jef  .erson  City,  Missouri 
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Deal1  Mr.  .ivens: 

Tills  will  acknowledge  your  request  to  this 
Deportment,  for  an  opinion  construing  Section  3707, 
Article  2,  chapter  29,  . . Mo.  1939,  aa  re-enactod. 

Laws  of  I’iis sour  1 , 1945,  page  1996,  l.c.  1998,  with 
respect  to  the  payment  by  an  employer  of  the  sum  of 
one  hundred  dollars  ( 100.00)  Into  the  Second  Injm’y 
und,  upon  the  total , permanent  loss  of  the  use  of, 
an  eye,  a foot,  a leg,  an  arm  or  a hand  by  an  employee, 
for  the  total  or  permanent  loss  of  the  use  of  any  such 
member. 


Your  lotter  states  th^t  your  department  ia 
considering  a case  where  an  employee  has  Icb  t the 
total  and  permanent  vision  and  use  of  one  eye.  The 
facts,  us  you  state  them,  reveal  thut  the  employee 
by  reason  of  a previous  injm’y  suffered  the  loss  of 
of  the  use  of  one  eye,  and  that  by  a subsequent 
second  injury,  the  employee  has  suffered,  and  does 
now  suffer,  80#  loss  of  the  vision  and  use  of  the 
same  eye. 

Your  letter  is  os  follows: 

"In  connection  with  the  Second  Injury 
; und  provision  of  the  Missouri  <ork- 
uen*s  Compensation  Law  (Section  3707  , 
revised  Statutes  of  Missouri,  1939), 

I ask  your  opinion  on  the  followin 
problem: 

"Should  the  payment  of  .100  Into  the 
Fund  be  requested  in  the  caue  of  an 
employee  who  has  lost  88  per  cent  of 
the  vlsioh  of  an  eye  due  to  an  acci- 
dental injury,  the  12  per  cent  loss 
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of  vision  having  been  sustai.  ned  previous 
to  the  Injury  in  question* 

M I am  concerned  because  the  section  cover- 
ing the  second  Injury  und  seems  to  limit 
payments  only  to  when  the  resultant  injury 
is  ’total,  permanent  loss  of  use  of*  the 
members  listed  hue  to  any  one  accident* 

On  the  hypothetical  oaae  above,  on  which 
my  question  is  premised,  the  fact  is  that 
the  employee  has  completely  lost  the  sight 
of  one  eye  and  is,  therefore,  a potential 
permanent  total  disability  (considering  the 
fact  his  other  eye  ml^ht  be  lost).  This  is 
the  type  of  case  that  the  Second  Injury  Fund 
is  set  up  to  take  care  of.  Apparently,  how- 
ever, in  spite  of  this  fact  a contribution 
into  the  Fund  is  not  indicated, 

"As  I view  it,  there  may  be  one  of  three 
conclusions t (1)  no  payment  due  at  all; 

(2)  total  payment  of  100;  (3)  payment 

on  a pro  rata  basis,  i.e.,  88  per  cent  of 
<400  or  ;j>88.  " 


Your  difficulty  appears  to  be  that  you  assume, 
under  the  terms  and  meaning  of  said  Section  3707,  the 
total  and  permanent  loss  of  one  eye  by  this  employee 
must  have  been  the  result  of  one  accident  before  the 
employer  may  be  required  to  pay  the  said  sum  of  one 
hundred  dollars  (*400*00)  for  the  Second  Injury  i’Tind 
mentioned  in  said  Section  3707* 

Section  3707,  *S,  Mo*  1931,  Laws  of  Missouri, 

1945,  page  1996,  l*c,  1998,  states,  in  part,  the  follow- 
ini;* 


"(a)  All  cases  of  permanent  disability 
where  there  has  been  previous  disability 
shall  be  compensated  as  herein  provided, 

* * * n , 

We  thus  observe  that  in  the  first  sentence  of 
Section  3707,  which  we  may  very  appropriately  denominate 
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t he  "Second  Injury  r'und  Statute",  the  Legislature  designed 
and  effected  its  intent  to  provide  compensation  for  cases 
of  permanent  disability  coming  under  the  Second  Injury  und 
Statute,  and  that  to  effect  such  event  there  must  have  been 
a previous  Injury*  It  is  conceivable  of  course  that  a 
total,  permanent* loss  of  the  use  of  any  member  named  in  tte 
statute  might  result  from  one  accident,  but  if  so,  it  could 
not  come  within  the  terms  of  the  Second  Injury  .und  Statute, 
either  as  to  the  payment  of  compensation  to  the  employee,  or 
as  to  the  payment  of  the  one  hundred  dollrs  ((;'100#00)  by  an 
employor  for  the  benefit  of  said  fund  on  account  of  it  be- 
ing a total,  permanent  loss  of  the  use  of  such  member.  The 
Second  Injury  fund  Statute  and  Its  full  conditions  and  terms 
are  necessarily  based  upon  the_e  having  been  a previous  in- 
jury. 


Section  3707,  Lav/s  of  Missouri,  1943,  page  1068, 
as  a re-enactment  of  Section  3707,  h.S.  Mo.  1939,  repealed, 
does  not  say,  nor  doos  the  present  enactment  of  Section 
3707,  Lav/s  of  Missouri,  1945,  l.c.  1998,  say  that  the 
"total,  permanent  loss  of  the  vise  of"  the  member  named 
must  be  due  to  any  one  accident,  as  presupposed  in  your  let- 
ter. That  part  of  said  Section  3707  covering  the  subject 
upon  which  your  request  for  this  opinion  is  based,  requir- 
ing the  payment  of  the  sum  of  one  hundred  dollars  (^100.00) 
for  the  Second  Injury  . und,  states: 

* F.very  employer  in  every  case  of 
total,  permanent  loss  of  the  use  of, 
one  eye,  one  foot,  one  leg,  one  arm, 
or  one  hand,  in  addition  to  the  com- 
pensation as  provided  for  in  this  act 
shall  pay  into  the  Second  Injury  Fund 
provided  for  herein,  the  sum  of  one 
hundred  dollars  for  the  total  or  per- 
manent loss  of  the  use  of  any  such 
member; 

This  presupposes,  and  in  fact  conclusively  demands, 
when  read  in  connection  with  the  first  sentence  of  Section 
3707  above  quoted,  th  t there  must  be  a second  injury,  in 
order  to  constitute  a "total,  permanent  loss  of  the  use  of" 
any  such  member  before  the  payment  of  one  hundred  dollars 
( 100.00)  is  required,' 

You  state  very  clearly  in  your  letter  that  the  em- 
ployee in  the  case  being  considered  has  sustained  a total, 
permanent  I033  of  the  use  of  one  eye  due  to  two  accidents. 
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In  the  first  of  which  he  suffered  a loss  of  12  % of  the 
vision  of  his  eye  and  in  the  second  injury  he  has  suf- 
fered the  loss  of  88$o  of  the  vision  of  the  same  eye, 
the  two  constituting  a total,  permanent  100}£  loss  of  the 
\ase  of  the  eye.  This,  we  believe,  makes  a conclusive 
state  of  facts,  under  said  Section  3707,  requiring  the 
payment  by  the  employer  of  the  sum  of  one  hundred  dollars 
( 100,00)  for  the  second  Injury  .und. 

We  note  in  your  letter  that  you  seem  to  fear  that 
there  could  only  be  a total,  permanent  disability  here  in 
the  event  the  employee  mentioned  should  lose  the  vision  of 
his  other  eye.  We  think  you  should  not  be  concerned  about 
such  a possible  state  of  facts.  If  the  employee  should 
lose  his  other  eye,  it  might  involve  many  other  conditions 
than  those  involved  here,  upon,  perhaps,  on  entirely  dif- 
ferent injury,  and,  indeed,  the  application  Oj.  another 
statute  than  the  one  being  here  considered. 

Here,  however,  wc  do  have  a total,  permanent  loss 
of  the  use  of  "one  eye"  by  the  employee  as  the  result  of 
two  accidents.  That  is  sufficient,  and  all  that  is  neces- 
sary, under  said  Section  3707,  to  require  the  employer  to 
pay  the  sum  of  one  hundred  dollars  (100,00)  for  the  Second 
Injury  Fund, 

We  also  note  in  your  letter  that  you  believe  there 
might  be  a total  payment  of  loss  than  one  hundred  dollars 
( 100,00)  upon  the  determination  and  finding  of  fact  that  • 
an  employee  has  suffered  a percentage  of  loss  of  a member 
mentioned  in  the  statute  of  less  than  100/£,  Said  Section 
3707  does  not  provide  for  any  pur centage  payment  of  less 
than  one  hundred  dollars  (100,00),  nor  uosb  It  provide  for 
the  payment  of  any  sum  by  an  employer  into  the  Second  Injury 
und  by  the  employer  unless  the  loss  of  the  use  of.  one  of 
the  members  mentioned  In  said  Section  3707  be  a total  or 
permanent  disability^ 

The  Appellate  Courts  of  this  State  have  in  many 
decisions  held  that  the  compensation  3u  ws  of  this  State 
shall  be  liberally  construed,  jut  Springfield  Court  of 
Appeals  in  the  case  of  daugherty  vs.  City  of  ,;onett,  et 
al,,  192  S.  . («*d)  51,  l,c,  55,  on  that  question  said: 

"«•  * * Compensation  laws  must  be  given 
a liberal  construction  in  favor  of  the 
employee , **•*", 
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Our  St. Inula  Court  of  Appeals  in  the  case  of  Rlea 
va.  Plumbing  Co.,  186  S.'.V.  (Ld)  488,  l.c*  489,  on  the  ques- 
tion of  the  principles  to  be  considered  in  the  construction 
of  compensation  laws,  said: 

"*  it  * and  the  further  principle  that 
the  law  should  be  liberally  construed 
with  a view  to  the  public  welfare." 

The  Workmen's  .orapensation  Laws  of  this  State  are 
designed  to  relieve  an  injured  employee  of  the  burden  and 
necessity  of  bearing  the  cost  and  consequences  of  disability 
caused  to  employees  by  reason  of  accidental  injuries  suffer- 
ed by  them  while  in  the  course  of  their  employment,  and  to 
place  the  burden  of  compensation  therefor  upon  Industry. 

The  Second  Injury  fund  as  provided  for  in  said  section  5707 
is  a permanent  fund  made  up  of  payments  by  employers  under 
certain  conditions  fixed  by  said  Section  3707,  to  be  held 
in  the  custody  of  the  State  Treasurer  of  this  State,  and 
as  compensation  to  be  distributed  by  the  compensation  Com- 
mission under  justifiable  and  lawful  conditions  of  fact. 
These  laws  have  become,  and  are,  representative  of  the  pub- 
lic policy  of  this  State,  in  regard  to  Workmen's  Compensa- 
tion, and  are  to  be  liberally  construed  to  effectuate  the 
intent  of  the  Legislature  in  passing  such  laws. 

Said  Section  3707  prescribes  the  basic  facts  upon 
which  the  payment  of  the  named  sums  into  the  Second  Injury 
'und  shall  be  made  by  employers  • One  is  that,  when  the 
total,  permanent  loss  of  the  ubo  of  any  one  member  named 
therein  shall  be  suf  ered  by  an  employee  from  a second  in- 
jury, his  employer  shall  pay  Into  the  Second  Injury  und 
the  sum  of  one  hundred  dollars  ( 100.00)  for  such  total 
or  permanent  loss  of  the  use  of  such  member.  This, we  be-  * 
Hove,  is  that  sort  of  case. 


C0HCLJSI0H 

It  is,  therefore,  the  opinion  of  this  department 
that  an  employ  or  mm  t pay  the  sura  of  one  hundred  dollars 
( 100.00)  into  the  Second  Injury  .und,  as  provided  in 
Section  3707,  Laws  of  Missouri,  1945,  pa,  e 1998,  for  the 
total  or  permanent  loss  of  the  use  of  any  such  member, 
where  an  employee  suffers  the  total,  permanent  loss  of  the 
use  of  an  eye,  such  employee  having  lost  12)*  of  the  vision 
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of  an  eye  by  a previous  accidental  Injury,  and  the  loas 
of  of  the  vision  of  the  same  eye  by  reason  of  a 

second  accidental  injury. 

I 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 


APPROVED  I 


J.  E.  TaYLOR 
Attorney  General 
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Lv.i'RA.LiITION:  Sheriffs  nay  retain  expenses  incurred  as  a 

SHERIFFS:  messenger  of  the  Governor  in  returning  fugiti\e 
from  another  state  or  territory. 


August  2,  1948 


Honorable  Charles  E.  Ginn 
Prosecuting  Attorney 
Lawrence  County 
'fct.  Vernon,  Missouri 


Dear  Kr.  Ginn: 

This  is  In  reply  to  your  request  for  an  opinion,  which 
we  will  restate  for  the  purpose  of  brevity: 

Is  the  sheriff  In  a third  class  county 
entitled  to  retain  expenses  Incurred  by 
him  in  extradition  cases? 

This  question  has  been  previously  answered  in  this  office 
concerning  cases  wherein  the  sheriff  travels  beyond  the  state 
of  Missouri  for  the  purpose  of  returning  to  this  state  a person 
who  ha3  waived  extradition*  In  an  opinion  rendered  to  the 
Honorable  Herbert  3*  Brown,  Prosecuting  Attorney  of  Grundy 
County,  it  was  held  that  the  sheriff  could  not  be  paid  mileage 
for  travel  beyond  the  state  of  Missouri. 

In  this  opinion  the  question  which  will  be  considered 
will  be  whether  or  not  a sheriff  wi.o  has  been  designated  a 
messenger  by  the  Governor  may  retain  the  expenses  incurred  by 
him  in  returning  a fugitive  from  another  state  or  territory. 
Section  3976,  R.  3.  Ho.  1939,  provides: 

"Whenever  the  governor  of  this  state 
shall  demand  a fugitive  from  justice 
from  the  executive  of  another  state  or 
territory,  and  shall  have  received  no- 
tice that  such  fugitive  will  be  sur- 
rendered, he  shall  issue  his  warrant, 
under  the  seal  of  the  state,  to  some 
messenger,  commanding  him  to  receive 
such  fugitive  and  convey  him  to  the 
sheriff  of  the  county  in  which  the  of- 
fense was  committed,  or  is  by  law 
cognizable ." 
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Section  3977,  R.  S.  Mo.  1939,  provides: 

nThe  expenses  which  may  accrue  under  the 
last  section,  being  first  ascertained  to 
the  satisfaction  of  the  governor,  shall, 
on  his  certificate,  be  allowed  and  paid 
out  of  the  bz ate  treasury,  as  other  de- 
mands against  the  state • " 

In  the  case  of  otate  ex  rel.  See  v.  Allen,  79  S.  W.  164, 

180  Mo.  27,  See,  a marshal  of  the  Supreme  Court,  was  designated 
as  messenger  by  the  Governor  to  return  a fugitive  from  the  state 
of  Idaho.  The  court  held  that  In  that  Instance  See  was  not 
acting  in  his  capacity  as  marshal  in  going  to  Idaho  and  return- 
ing the  fugitive,  but  was  acting  in  the  capacity  of  a messenger 
for  the  Governor,  The  court  discussed  the  general  proposition 
that  the  laws  of  the  State  of  Missouri  have  no  extraterritorial 
force  so  that  when  an  officer,  such  as  a marshal  or  sheriff, 
is  without  the  state  he  has  no  authority  to  act  in  his  capacity 
as  such. 

In  Sections  13547.301-13547,308,  Mo.  R.  S.  A.,  there  are 
to  be  found  the  provisions  for  the  payment  of  the  salary  and 
compensation  of  sheriffs  of  third  class  counties.  Section 
13547.303  provides  that  the  sheriff  shall  pay  over  to  the  county 
treasurer  all  fees  arising  in  connection  with  the  investigation, 
arrest,  prosecution,  etc.,  of  persons  aooused  of  or  convicted 
of  a criminal  offense. 

Section  13,  Article  VI  of  the  Constitution  of  1945,  pro- 
vides that  state  and  county  officers  oharged  with  the  investi- 
gation, arrest,  prosecution,  etc.,  of  persons  accused  of  or 
convicted  of  a criminal  offense  shall  be  compensated  for  their 
official  services  by  salaries,  and  that  all  fees  should  be 
paid  into  the  general  revenue  fund  entitled  to  receive  the 
same  as  provided  by  law. 

Prom  the  principles  enunciated  and  invoked  in  the  above 
cases,  it  is  clear  that  the  sheriff  is  not  acting  in  his  of- 
ficial capacity  when  serving  as  a messenger  of  the  Governor. 
Therefore,  the  expenses  which  he  incurs  when  acting  in  that 
oapacity  should  be  paid  to  him  and  may  be  retained  by  him  upon 
compliance  with  the  provisions  of  Section  5977,  supra. 

Conclusion. 

It  Is  the  opinion  of  this  department  that  when  a sheriff 
is  acting  as  a messenger  of  the  Governor  in  returning  fugitives 
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from  another  state  or  territory  he  Is  entitled  to  expenses 
Incurred  and  may  retain  the  same  upon  compliance  with  Section 
3977,  R.  S.  Mo.  1939. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED} 


J.  E.  TAYLOR 
Attorney  General 
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OFFICF'  Incumbent  public  officer  entitled  to  retain  office 
until  successor  elected  or  appointed  and  qualified. 


September  2l+,  191+3 


Honorable  H.  M.  Gifford 
Prosecuting  Attorney 
bullivan  County 
Allan , Missouri 


bear  Sir: 


Reference  is  made  to  your  letter  requesting  an  official 
opinion  of  this  office,  reading  as  follows: 

"During  the  year  of  191+0  a surveyor  was 
elected  and  qualified  in  Sullivan  County 
of  the  third  class  by  virtue  of  Section 
13190,  H.  S.  Missouri  193 9.  At  the  general 
election  in  19l*l+  no  person  was  nominated 
on  an?  ticket  and,  therefore,  no  one  was 
elected.  The  incumbent  held  over  by  terms 
of  13190  above  cited. 

"Page  1759#  Laws  Missouri,  1 91+5*  said  Section 
13190  was  repealed  and  a new  section  of  the 
same  number  was  enacted. 


"In  the  primary  election  of  August,  191+3, 
no  person  or  persons  were  nominated  for 
the  office  on  any  ticket  and  unaer  our 
present  laws  sucn  vacancies  on  the  tickets 
cannot  oe  filled.  So  no  one  will  be  elec tod 
county  surveyor  at  the  general  election  to 
be  held  in  November,  1943,  as  provided  by  . 
Section  13190,  Laws  of  Missouri,  191+5#  page 
1759. 

"Such  county  surveyor  is  a member  of  the 
County  board  of  Equalization  which  office 
is  rather  important  in  itself. 


"Will  the  present  incumbent  continue  to 
hold  over  for  a four  year  term  beginning 
in  January,  19l+9»  or  will  the  office  be 
vaoant?" 
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At  the  time  of  the  election  of  the  officer  referred  to 
in  you r letter  of  inquiry,  there  was  in  effect  Section  13190, 
R.  S.  Mo.  1939 $ reading  in  part  as  follows: 

"At  the  November  election  in  the  year  1868, 
and  every  four  years  thereafter,  the  quali- 
fied voters  of  each  county  shall  elect  some 
suitable  person  as  county  surveyor,  who 
shall  hold  his  office  for  four  years,  and 
until  his  successor  is  elected,  commissioned 
and  qualified.  ~ * * n 

(Underscoring  ours.) 

Similarly,  Section  5 of  Article  XIV  of  the  Constitution 
of  1875  then  provided: 

"In  the  absence  of  any  contrary  provision, 
all  officers  now  or  hereafter  elected  or 
appointed,  subject  to  the  right  of  resigna- 
tion, shall  hold  office  during  their  offi- 
cial terms,  and  until  their  successors 
shall  be  duly  elected  or  appointed  and 
qualified." 

Also  Section  12820,  R.  S.  Mo.  1939*  reads  as  follows: 

"All  officers  elected  or  appointed  by  the 
authority  of  the  laws  of  this  state  shall 
hold  their  offices  until  their  successors 
are  elected  or  appointed,  commissioned 
and  qualified." 

It  is  our  thought  that  under  the  constitutional  and 
statutory  provisions  quoted  supra,  the  officer  elected  at  the 
general  election  in  194°  was  entitled  to  remain  as  the  incum- 
bent thereof  until  such  time  as  his  successor  was  duly  elected 
and  qualified.  Such  was  the  holding  of  the  Supreme  Court  of 
Missouri  in  Langston  vs.  Howell  County,  79  S.W.  (2d)  99,  336 
Mo.  wherein  the  court  said,  l.c.  102: 

" * * * It  is  said  in  I46  C.J.  p.  968: 

•The  general  trend  of  decisions  in  this 
country  is  that,  in  the  absence  of  an  ex- 
press or  implied  constitutional  or  statu- 
tory provision  to  the  contrary  an  officer 
is  entitled  to  hold  his  office  until  his 
successor  is  appointed  or  chosen  and  has 
qualified.*  * * * * " 
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Further,  In  discussing  the  nature  of  such  holding  over, 
the  court  said,  l.c.  102: 

" * * * During  the  time  an  officer  ao  holds 
over,  under  the  provisions  of  the  consti- 
tutional and  statutory  provisions,  supra, 
he  holds  the  office  as  a de  jure  officer 
(JLj.6  C.J.  p.  969)  and  by  the  same  tenure, 
after  the  prescribed  term,  until  the  right 
of  his  duly  chosen  and  qualified  successor 
attaches.  * w * w 

The  constitutional  and  statutory  provisions  upon  which 
such  decision  was  predicated  have  been  continued  as  Section 
12  of  Article  VII  of  the  Constitution  of  1945,  with  Section 
12820,  R.  3.  Mo.  1939#  remaining  unchanged.  It  is  noted  that 
in  your  opinion  request  you  refer  to  the  repeal  and  re-enact- 
mont  of  Section  13190,  R.  S.  Mo.  1939*  by  an  act  found  in 
Laws  of  Missouri,  1945*  page  1759.  We  do  not  believe  that 
such  repeal  and  re-enactment  affects  the  opinion  inasmuch  as 
no  new  office  was  created  and  by  further  reason  of  the  in- 
corporation of  the  repeal  and  re-enactment  bill  of  Section 
13190a,  reading  as  follows: 

"In  all  counties  of  this  state  the  terms 
of  all  persons  holding  the  office  of 
county  surveyor  at  the  time  of  the  effective 
date  of  this  act  shall  not  be  vacated,  or 
otherwise  af fee tea  thereby,  and  all  the 
provisions  of  law  relating  to  the  office 
of  surveyor  shall  remain  in  full  force  and 
effect  for  the  period  of  the  term  of  such 
persons  holding  the  office  of  county  sur- 
veyor at  the  time  of  the  effective  date 
of  this  act,  unless  otherwise  provided  by 
law.  Otherwise  the  provisions  of  this 
article  shall  hereafter  apply  only  to 
counties  of  Classes  2,  3 and  4»" 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  a county 
surveyor  in  a county  of  the  third  class,  duly  elected  at  the 
general  election  in  1940  and  thereafter  qualified  and  com- 
missioned pursuant  to  such  election,  will  remain  in  office 
until  such  time  as  his  tenure  is  terminated  by  removal. 
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resignation  or  the  election  aid  qualification  of  a successor* 

Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


ARRROViSD: 


■J.  KVTayTjr 

Attorney  General 
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DIVISION  OP  WORKMEN'S  COMPENSATE  The  Division  of  Workmen's 

. Comptisat  on  may,  under  Sec* 
3727,  R.S.  Mo.  1939,  adopt 
and  enforce  rules  of  procedure 
in  the  administration  of  the 
Compensation  Act. 


October  3, 


honorable  Spencer  ;i.  Givens 

Dll  ctor 

Dfvxsion  of  workmen* s Compensation 
Jefferson  City,  Missouri 

Dear  Director  Givens: 

This  will  acknowled0e  your  lector  requesting  the 
opinion  of  this  Department  on  the  question  of  the  validity 
of  rules  and  regulations  for  the  administration  of  the 
sorknasn'a  Compensation  Act,  particularly  Rule  3 of  para- 
graph II  of  the  Rules  and  Regulations  adopted  by  your  divi- 
sion* a set  or  copy  of  which  rules  you  transmit  with  your 
"Letts**  g£ 

Inasmuch  as  your  letter  submits  two  or  three  per- 
t_.i»nt  questions,  we  are  copying  the  letter  in  this  opinion. 

It  follows: 

"In  connection  with  the  authority  given 
us  In  Section  3751*  R.S.  Mo.  1939*  to 
'...  make  such  rules  and  regulations  as 
may  be  necessary...*  to  carry  out*... all 
of  the  provisions  of  this  chapter...'  we 
are  asking  your  opinion  on  the  following: 

"Rules  and  Regulations  governing  the  Ad- 
ministration of  the  Missouri  Workmen* s 
Compensation  Law  were  adopted  by  the  Divi- 
sion of  Workmen's  Compensation  July  7* 

I9I4.8,  (wulch  are  revised  rules  and  regu- 
lations to  ta^e  care  of  new  amendments 
to  the  law  effective  July  18,  lplpQ)  • They 
were  approved  the  same  day  by  the  Indus- 
trial Commission,  in  compliance  with  the 
law  (La>»s  of  Missouri,  1945*  ^eo.  ,6(,d) 
p.1103)  and  a certified  copy  was  filed 
also  the  same  day  with  the  Secretary  of 
State. 
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"be  have  attached  for  your  convenience 
a printed  copy  of  the  Rules  and  Regula- 
tions above  referred  to,  and  direct  your 
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attention  (on  page  5)  to  Rule  No.  3 under 
the  caption  *11.  Contested  Cases.1  deal- 
ing with  failure  to  r'lle  Answer.*-  Our 
questions  are  on  this  rule  and  are  as  fol- 
lows: 

•s 

"1.  The  statute  (Section  3727#  R.S. 

Mo.  1939)  provides  for  the  filing 
of  a claim,  but  the  requirement 
for  the  filing  of  an  answer  Is  an 
administrative  device  of  the  Divi- 
sion of  Workmen's  Compensation  to 
promote  orderly  procedure  in  the 
handling  of  litigated  cases.  It 
enables  us  to  determine  the  actual 
is sue 8 in  dispute. 

"question:  Is  the  authority  given 
us  to  adopt  rules  and  regulations 
broad  enough  to  enable  us  to  estab- 
lish the  requirement  for  'answer  to 
Claim  for  Compensation? • 

"2.  To  make  Rule  3 effective,  we  have 
established  a penalty  for  failure 
to  file  within  the  period,  such 
penalty  being  that  'the  statements 
in  the  claim  for  compensation  shall 
be  taken  as  admitted.' 

"Question:  Is  the  authority  given 
us  to  adopt  rules  and  regulations 
broad  enough  to  enable  ub  to  estab- 
lish this  penalty  and  to  enforce  it? 

"3.  If  the  answers  to  questions  1 and  2 
are  in  the  affirmative,  can  a referee 
enter  a 'default  judgment'  by  issuing 
an  award  of  compensation  on  the  claim 
alone;  or  should  such  witnesses  as  are 
available  be  heard? 

Under  the  statute  the  Division  has 
jurisdiction  only  when  the  employer 
and  employee  are  under  the  Act.  Is 
the  allegation  in  the  original  claim 
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tnat  employer  and  employee  are  under 
the  Act  sufficient,  or  must  It  be 
proved  by  evidence?  And  must  the  al- 
legation be  proved  if  the  'statements 
in  the  claim  for  compensation  shall  be 
taken  as  admitted'  as  provided  in  above 
quoted  Rule  3 (assuming  that  said  Rule 
3 is  valid)?  Without  proof  thcfc  partie 
are  under  the  Act,  does  the  Division  ao 
quire  Jurisdiction?". 


/ 

The  particular  question  submitted  in  your  request 
for  this  opinion  is:  If  the  authority  given  to  your  De- 
partment to  adopt  rules  and  regulations  is  broad  enough 
to  require  an  "Answer  to  Claim  for  Compensation",  and  if, 
in  order  to  make  suoh  rule  effective,  you  have  the  further 
right  to  provide  that  if  the  Answer  is  not  filed  within  the 
period  fixed  by  your  rules  you  may  provide  that  "the  state- 
ments in  the  claim  for  compensation  shall  be  taken  as  ad- 
mitted." 

Heotion  3751#  R.S.  Mo.  1939  of  the  Workmen's  Compen- 
sation Act  provides,  in  part,  as  follows: 

"The  commission  and  its  members  snail 
have  suoh  powers  as  may  be  neoeasary 
to  carry  out  all  the  provisions  of  tnls 
chapter,  and  it  may  make  suoh  rules  and 
regulations  as  may  be  necessary  for  any 
suoh  purpose.  *•**." 

Section  376lf,  R.S.  Mo.  1939#  as  a part  of  said  Act, 
is  as  follows: 

"All  of  the  provisions  of  this  chapter 
shall  be  liberally  construed  with  a view 
to  the  public  welfare  and  a substantial 
compliance  therewith  shall  be  sufficient 
to  give  effect  to  rules,  regulations,  re- 
quirements, awards,  orders  or  decisions  of 
the  commission,  and  they  shall  not  be  de- 
clared inoperative.  Illegal  or  void  for 
any  omission  of  a technical  nature  in  re- 
spect thereto." 
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Section  3727  of  the  orlcmon’s  Compensation  Act 
provides  that  an  employee  or  his  dependent,  having  a claim 
for  compensation  against  nls  employer  unaer  the  act  snail 
file  a written  claim  within  one  year  after  the  Injury  or 
death  upon  walch  the  claim  Is  made  has  occurred.  i’here  Is 
no  statute  In  the  Compensation  Act  requiring  an  Answer  to 
oe  filed,  i'he  Intent  and  purpose  of  the  Legislature,  as  It 
appears  from  Section  3723  of  the  Act  Is  that.  If  an  employee 
Is  Injured  In  the  course  of  his  employment,  and  upon  notice 
to  the  Commission,  and  notice  to  the  employer,  the  Commission 
shall  send  to  both  employee  and  employer  a form  of  agreement 
so  that  the  matter  could  be  compromised  and  settled  without 
proceedings  of  any  sort,  a report  of  w lloh  is  to  be  made  to 
the  Commission.  However,  If  a controversy  arises,  then  under 
Section  3727#  the  claim  must  be  filed. 

Section  3739*  R.S.  Ho.  1939*  with  respect  to  proce- 
dure before  the  Commission,  is  as  fallows  1 

"All  proceedings  before  the  commission 
or  any  commissioner  shall  be  simple. 

Informal  and  summary,  and  without  re- 
gard to  the  technical  rules  of  evidence, 
and  no  defect  or  irregularity  therein 
shall  invalidate  the  same,  -xcept  as 
herein  otherwise  provided,  all  such 
proceedings  shall  be  according  to  such 
rules  and  regulations  as  may  be  adopted 
by  the  commission." 

Lection  3739  Has  been  construed  and  interpreted  by 
our  Appellate  Courts,  In  decisions  hereinafter  quoted,  to 
mean  that  the  procedure  under  the  Compensation  act  shall  be 
in  disregard  and  to  the  exclusion  of  the  rules  of  formal 
prooeuure. 

ihe  authority  ^ranted  by  Section  3751  of  the  Compen- 
sation Act  to  the  Commission  to  make  such  rules  and  regula- 
tions as  may  be  necessary  to  carry  out  the  provisions  of  the 
Act  does  not  constitute  a delegation  of  legislative  power  to 
the  Commission,  or  conflict  with  the  Constitution.  Section  16 
of  Article  IV  of  the  Constitution  authorizes  the  Legislature 
to  pass  laws  permitting  administrative  agencies  of  the  State 
to  make  such  rules  and  regulations.  Said  Section  16  of  Article 
IV  Is  as  follows  2 
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"Filing  of  Administrative  Rules  and 
Regulations.— All  rules  and  regula- 
tions of  any  board  or  other  adminis- 
trative agency  of  the  executive  de- 
partment, except  those  relating  to 
its  organization  and  internal  manage- 
ment, shall  take  effect  not  less  than 
ten  days  after  the  filing  thereof  in 
the  office  of  the  secretary  of  state." 

Returning  again  to  the  terms  of  Section  3739  and 
Section  3?6l+,  R.S.  Mo.  1939,  respecting  the  liberal  con- 
struction of  the  Workmen's  Compensation  Aot  in  favor  of  the 
employee,  we  find  those  sections  construed  and  applied  by 
the  St.  Louis  Court  of  Appeals  in  the  case  of  Vogt  vs.  Ford 
Motor  Co.,  138  S.W.  (2d)  681j..  ihe  Court  in  relation  thereto, 
> l.o.  686,  said: 

* #•  Under  the  Workmen's  Compensa- 
tion Act  all  proceedings  before  the 
Commission  shall  be  simple,  informal 
and  summary.  Section  33^4-9#  R«S.  1929* 

Mo.  St.  Ann.  Sec.  33-U-9 , p.  8283*  And 
all  provisions  shall  be  liberally  con- 
strued with  a view  to  the  public  wel- 
fare and  a substantial  compliance  there- 
with shall  be  sufficient  to  give  effect 
to  rules,  regulations,  requirements, 
awards,  orders  or  decisions  of  the  Com- 
mission, and  they  shall  not  be  declared 
inoperative,  illegal  or  void  for  any 
omission  of  a technical  nature  in  re- 
spect thereto.  Section  R»S.  1929* 

Mo.  St.  Ann.  Sec.  3371+#  p.  8293*  The 
very  object  and  purpose  of  the  entire  act 
is  that  substantial  rights  are  to  be  en- 
forced at  the  sacrifice  of  procedural 
rights.  * 

The  same  construction  upon  the  intent  and  purpose 
of  the  Legislature  in  passing  the  Act  had  been  previously 
given  by  the  St.  Louis  Court  of  Appeals  in  the  case  of 
Schrabauer  vs.  Schneider,  25  b.w.  (2d)  529#  where  the  Court, 
l.o.  535#  said: 

"In  the  positive  legislative  intent 
thus  expressed  throughout  the  act, 
there  must  have  been  a definite  pur- 
pose in  view,  wnich  we  tnink  undoubted- 
ly was  that,'  in.  the  administration  of 
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the  law, ‘procedural  matters  are  to  be 
treated  as  subsidiary  in  enforcing 
the  substantive  rights  of  the  parties, 
and  that  a prima  facie  presumption  is 
to  be  indulged  in  favor  of  the  commis- 
sion's Jurisdiction  in  a case  other- 
wise coming  within  the  act.  * * 

The  authority  then  appears  to  be  evident  and  con- 
clusive that  the  Legislature  was  acting  within  its  legis- 
lative powers  under  the  Constitution  to  authorize  the  Work- 
men's Compensation  Commission  to  promulgate  such  rules  and 
regulations  as  it  may  find  to  be  neoessary  to  give  effect  to 
the  whole  of  the  Act.  The  rules  in  question  were  adopted 
by  the  Workmen's  Compensation  Commission  and  approved  by 
the  Industrial  Commission  of  Missouri  acting  jointly  under 
sub-section  (d)  of  Seotion  6 of  Senate  Bill  No*  2I4.6  creating 
the  Department  of  Labor  and  Industrial  Relations,  and  found 
in  Laws  of  Missouri,  19h5p  page  1101,  l.o*  1103*  These  rules 
are  lawfully  promulgated  with  the  approval  of  the  Industrial 
Commission  of  the  State  of  Missouri,  under  sub-section  (0)  of 
Seotion  6 of  said  Senate  Hill  No*  246,  Laws  of  Missouri,  191+5# 
page  1101,  l.o*  1103,  under  the  terms  of  Seotion  3751#  R«S* 

Mo.  1939. 

There  has  been  general  approval  in  every  Jurisdiction, 
sofar  as  we  are  advised,  by  both  text-writers  and  the  Courts, 
of  the  power  of  boards  or  commissions  under  the  Workmen's  Com- 
pensation Acts  of  the  different  States  to  adopt  and  effectuate 
rules  of  procedure  for  the  enforcement  of  such  acts  under  leg- 
islative authority,  and  here  in  Missouri,  as  hereinabove  noted, 
we  have  definite  constitutional  authority  for  the  promulgation 
of  such  rules  under  said  Seotion  16  of  Article  IV  of  the  Con- 
stitution* 

71  C.J*  922,  923*  tinder  the  title  of  "Workmen's  Com- 
pensation Aot"  states  the  following  text: 

"The  board  is  authorized  to  make  such 
orders  as  in  its  Judgment  may  meet,  the 
ends  of  justice,  and  to  promulgate  reason- 
able rules  of  procedure  relative  to  the 
exercise  of  its  powers  and  authority  for 
the  protection  of  those  who  are  injured, 
and  also  to  protect  the  rights  of  the 
employer  and  of  the  insurance  oarrier, 
and  to  safeguard  the  state  insurance  fund. 

Ihe  rules,  however,  must  be  reasonable, 
and  must  not  be  inconsistent  th  the 
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workmen’s  compensation  act  or  with  other 
laws  of  the  state.  » * « . " 

It  will  be  noted  tnat  the  text-writers  and  the  Courts 
in  discussing  the  authority  of  boards  and  commissions  of  ad- 
ministrative agencies  of  the  ^tate  to  make  rules  and  regulations 
hold  that  they  must  be  reasonable.  Referring  again  to  Rules 
2 and  3 of  the  miles  and  Regulations  here  being  considered, 
providing  that  the  employer  and/or  insurer  shall  file  answer 
to  the  claim  on  Form  22  provided  by  the  Commission,  and  that 
upon  failure  to  file  such  answer  within  fifteen  (15)  days  from 
the  date  of  acknowledgment  of  the  reoeipt  of  a olaim  by  the 
Division*  the  statements  in  the  Claim  for  Compensation  shall 
be  taken  as  admitted,  seem  to  be  entirely  reasonable  and  un- 
affected with  the  denial  of  any  right  to  anyone  concerned. 

In  this  connection  we  think  it  well  to  have  in  mind  what  the 
authorities  say  with  respect  to  the  time  in  which  answer  shall 
be  filed.  71  C.J.  1052  on  the  point  states  this  text) 

"Where  a rule  of  the  board  requires 
special  defenses  to  be  pleaded  a 
specified  time  before  the  hearing, 
a compliance  with  the  rule  is  essen- 
tial, * * * ." 

There  are  numerous  decisions  from  other  States  con- 
struing the  power  of  boards  or  commissions  administering 
Workmen's  Compensation  Acts  to  make  and  enforce  rules  respect- 
ing the  filing  of  an  answer,  and  to  refuse  to  allow  an  answer 
to  be  filed  out  of  time,  and  disallowing  the  introduction  of 
evidence  on  any  matter  not  made  an  issue  by  answer.  The  Ap- 
pellate Court  of  the  State  of  Indiana  had  tnis  subject  before 
it  in  the  case  of  Freund  et  al.  vs.  Allen,  reported  in  1QJ+  N.B. 
I4.21  • The  Court  in  its  decision,  holding  that  where  the  rules 
of  the  Industrial  Board  (comparable  to  our  Compensation  Com- 
mission) requiring  an  aswer  to  be  filed  within  a certain  time, 
and  holding  that  the  board  acted  within  its  lawful  rights  in 
refusing  an  answer  to  be  filed  out  of  time,  l.o.  U23,  said: 

"Appellants  Freunds  did  not  offer  to  file 
their  speolal  answers  as  required  by  the 
rules  of  the  Industrial  Board,  so  there 
wqs  not  an  abuse  of  discretion  in  refusing 
to  allow  them  to  be  filed." 

The  same  Appellate  Court  of  Indiana  in  the  case  of 
Wright  et  al.  vs.  Keltner,  159  N.E.  I4.33#  on  the  same  principle, 
l.o.  li3U»  said: 
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"The  rule  requiring  special  defenses 
to  be  filed  prior  to  the  day  of  the 
hearing  Is  a whole some  rule  and  one 
of  wnioh  appellant  was  required  to 
take  notloe.  There  was  no  reversible 
error  in  the  action  of  the  board  in 
refusing  to  hear  evidence  in  support 
of  the  defense  of  willfulness  and  in- 
toxication. » * * •" 

The  Supreme  Court  of  Michigan  had  the  same  principle 
before  it  for  discussion  and  decision  construing  rules  such 
as  wo  are  considering  here,  in  the  case  of  Sharp  vs.  Trust  Co., 
236  N.o.  831.  The  Court,  l.o.  832,  saidi 

If  the  employer  or  insur- 
er desires  to  deny  liability  an  answer 
to  the  plaintiff's  olalm  shall  be  filed 
with  the  department  in  writing  * * * •' 

* * 'The  rule  in  question  was  within 
the  power  of  the  board  to  adopt.  It  is 
reasonable  and  valid;  it  not  only  binds 
the  boards,  and  litigants  before  it,  but 
it  binds  this  court.  Being  reasonable  and 
within  the  power  of  the  board,  this 
court  must  follow  it,  and  recognize  it  in 
oas  :S  coming  here  for  review.'  # # » 

None  of  the  several  States,  decisions  from  the  Appellate 
Courts  of  which  are  hereinabove  noted,  require  by  statute  an 
answer  to  be  filed  in  Workmen's  Compensation  cases.  In  this  re- 
ap© ot  they  are  identical  with  the  State  of  Missouri. 

There  is  no  decision  from  our  Supreme  Court  or  Courts 
of  Appeals  passing  upon  the  validity  of  such  a rule,  with  re- 
spect to  an  answer.  Our  Supreme  Court,  however,  has  expressed 
its  views  of  the  administration  of  the  workmen's  Compensation' 
Aot  in  such  language  as  to  persuade  us  to  believe  that  if  and 
when  the  matter  might  come  directly  before  the  Court  it  would 
have  sound  authority  upon  whioh  to  rely  on  this  question  in  the 
decisions  hereinabove  cited.  In  the  case  of  Lieohty  vs.  Bridge 
Co.,  162  S.W.  (2d)  275#  the  Court  disoussed  our  Compensation 
Act  and  gave  its  views  upon  the  procedure  to  be  followed  by 
the  Commission  in  making  the  Aot  effective.  The  Court,  in  its 
decision,  l.c.  279,  so  expressing  its  views,  saidi 

"*  * * And,  while  it  is  true  that  the 
Commission  cannot  usurp  judicial  functions 
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contrary  to  the  constitutional  Inhibition, 

It  has  those  powers  which  are  Incidental 
and  necessary  to  the  proper  discharge  of 
its  duties  In  administering  the  Compensa- 
tion Act,  Rev.  St.  1939#  Sec.  3639  et  seq. 

(Mo.  R.S.A.  Sec.  3689  et  seq.)  and  It  fre- 
quently happens  that  a full  discharge  of 
those  duties  requires  the  Commission  to  de- 
termine questions  of  a purely  legal  nature, 
such  as  whether  the  employee  was  covered  by 
the  contract  of  insurance  or  whether  the  em- 
ployee had  received  a compensable  injury  in 
the  course  of  his  employment!  whether  the 
alleged  employee  was  an  independent  contractor 
or  whether  he  was  employed  by  an  lndppendert 
contractor  rather  than  by  the  alleged  employer. 

These  and  many  other  judicial  questions,  as 
far  reaoning  as  the  question  of  law  involved 
in  this  case,  have  uniformly  been  held  to  be 
proper  questions  for  the  Commission’s  deter- 
mination in  the  proper  administration  of  the 
Compensation  Law.  In  fact,  if  the  commission 
should  be  denied  such  power,  it  irculd  praoti- 
o ally  be  impossible  for  the  Coasnission  to  per- 
form its  duty  of  administering  the  Act.  # ■**  * 

Our  Appellate  Courts  have  said  statutes  with  respect 
to  the  administration  of  the  Condensation  Act  are  to  be  liberally 
construed,  especially  respecting  remedial  or  procedural  matters. 
°ur  Supreme  Cgurt  has  so  held  In  numerous  oases.  One  of  such 
cases  is  McManus  vs.  Park,  287  Mo.  Rep.  109#  where  the  Court  on 
this  principle,  l.c.  119#  said: 

"«  **  remedial  statutes)  where  such 
• statutes  are  ambiguous,  or  of  doubt- 
ful application,  * * * are  liberally 
construed  in  order  to  effect  the  pur- 
pose of  their  enactment.  <hi-  * 

The  rule  to  which  our  attention  is  directed  providing 
for  an  answer  to  be  filed,  and  prescribing  the  period  in  whioh 
it  shall  be  filed,  and  further  providing  that  unless  so  filed 
the  statements  in  the  claim  shall  be  taken  as  admitted,  takes 
nothing  away  from  the  employer.  The  right  granted  him  to  file 
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anawer  la  one  not  provided  him  by  statute.  But  It  la  not 
a vested  right.  If  he  neglects  or  falls  to  take  advantage 
of  the  privilege,  he  himself  creates  the  limitation  upon 
tne  Introduction  of  evidence  wnioh  might  have  oeen  offered 
if  hla  defense  had  been  stated  in  an  answer.  In  such  oase 
he  should  not  be  heard  to  complain.  The  cases  nereinabove 
cited  and  quoted  on  the  point  preclude  him  from  so  complain- 
ing. 

One  of  the  questions  you  submit  in  your  letter  in 
paragraph  (3)  is,  that  if  questions  1 and  2 are  answered 
in  the  affirmative,  may  a referee  or  the  Commission,  enter 
a "default  judgment"  and  make  an  award  of  ooxopensation  on  the 
basis  of  the  matters  alleged  in  the  claim  alone,  or  must  such 
witnesses  as  are  available  be  heard.  We  believe  the  state- 
ments heretofore  made  in  this  opinion,  with  respect  to  ques- 
tions 1 and  2 are  sufficient  answer  to  this  question.  If 
the  employer  or  the  Insurer  has  a defense  to  the  claim,  under 
your  rules  he  must  controvert  the  same  and  make  the  matter 
issuable  by  answer,  and  if  an  answer  is  not  filed  within  the 
time  prescribed  by  the  rule,  the  Commission,  or  a referee, 
would  be  Justified  in  excluding  evidence  on  such  issue.  If, 
on  the  other  hand,  there  should  be  witnesses  at  hand  who 
could  give  evidence  on  some  matter  not  made  Issuable  by  an 
answer,  but  which  would  reveal  all  the  facts  in  the  develop- 
ment of  the  case,  we  believe  the  Commission,  or  referee, 
should  hear  suoh  evidence. 

The  question  submitted  under  paragraph  i).  of  your  let- 
ter is,  whether  an  allegation  in  the  original  olaim  that  the 
employer  and  the  employee  are  under  the  Compensation  Aot  is 
sufficient  without  evidence  to  prove  the  same,  and  upon  which 
to  base  an  award,  in  the  event  there  is  no  answer  denying 
suoh  allegation,  on  the  ground  that  "statements  in  the  olaim 
for  compensation  shall  be  taken  as  admitted, 11  This,  too, 
we  think,  has  been  covered  in  the  discussion  in  this  opinion 
of  Kules  1 and  2.  In  such  oase,  we  believe,  the  olaim  should 
necessarily,  as  a jurisdictional  matter,  state  that  both  the 
employer  and  employee  are  under  the  Act.  If  this  be  stated 
in  the  olaim  and  be  not  denied,  it  would  be  an  admission  by 
the  employer  that  both  are  under  the  Aot.  It  would  be  almost 
Incredible  to  believe  that  an  employer,  who  could  in  good 
faith  make  suoh  a defense,  would  fall  to  interpose  the  same 
by  the  denial  thereof  in  an  answer. 

However,  the  record  upon  a hearing  of  any  claim  should 
reoite  all  jurisdictional  facts.  We  believe  that  even  though 
no  answer  should  be  filed  denying  a statement  in  a claim  that 
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the employee  and  employer  are  both  under  the  Act,  a referee, 
or  the  Commission  should  hear  evidence  in  support  of  all 
jurisdictional  matters,  including  the  fact  that  both  the 
employer  and  employee  are  under  the  Act.  The  Commission, 
under  the  Act,  has  limited  or  special  Jurisdiction  in  the 
hearing  of  claims.  There  are  no  presumptions  to  be  indulged 
in  favor  of  the  Commission's  jurisdiction.  Like  records  of 
Courts  of  inferior,  limited  or  special  jurisdiction,  the 
records  of  the  Commission  must  affirmatively  show  that  there 
was  jurisdiction  of  both  the  employer  and  employee  under  the 
Act.  1$  C.J.  832,  833  and  83I+#  states  the  rule  as  to  inferior 
courts  on  this  principle,  as  follows: 

"The  mere  exercise  of  Jurisdiction  by 
courts  of  inferior,  limited,  or  special 
jurisdiction  does  not  raise  a presump- 
tion of  the  existence  of  the  requisite 
jurisdictional  facts,  for  nothing  is 
presumed  to  be  within  the  jurisdiction 
of  such  courts;  but  one  who  relies  upon 
a decision  or  order  of  such  a court,  or 
who  claims  any  right  or  benefit  under 
its  proceedings,  must  affirmatively  show 
its  Jurisdiction  in  the  premises  by  al- 
leging and  proving  the  same.  * ,u 

If  this  be  true  as  to  Inferior  courts  it  would  like- 
wise be  an  appropriate  rule  to  follow  respecting  the  juris- 
diction and  authority  of  the  Compensation  Commission.  It 
would,  therefore,  be  necessary,  we  think,  for  the  Commission 
or  referee  to  take  proof  showing  jurisdiction  on  this  question 
and  the  record  should  recite  the  same. 


CONCLUSION • 

It  is,  therefore,  the  opinion  of  this  department: 

1)  That  under  Section  3727#  H.S.  Mo.  1939#  rules 
adopted  by  the  Division  of  workmen's  Compensation  and  the 
Industrial  Commission  of  Missouri  for  the  administration 

of  the  Workmen's  Compensation  Act  are  broad  enough  and  neces- 
sary in  the  enforcement  of  the  Act  "to  establish  the  require- 
ment for  'Answer  to  Claim  for  Compensation. * 

2)  That  the  Commission  has  the  power  to  make  and 
enforce  a rule  that  the  answer  must  be  filed  within  a de- 
finite period. 
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3)  That  the  Commission  has  the  power  under  said 
Section  3727*  in  the  promulgation  of  its  rules  to  refuse 
the  offer  of  evidence  on  any  matter  not  made  an  issue  by 
an  answer,  except  faots  touching  the  Jurisdiction  of  the 
Commission* 

I4.)  That  regardless  of  whether  it  is  denied  in  an 
answer  that  the  employer  and  the  employee  are  both  under 
the  Act,  evidence  should  be  heard  under  the  claim  that  both 
are  subject  to  the  Act,  in  support  of  jurisdiction,  and  the 
record  should  so  state. 


Respectfully  submitted. 


(ItiORGii  CROWLEY 
Assistant  Attorney  General 

ROVED: 


J.  E.  TAYLOR 
Attorney ^ep^ral 

GVVC  :ir 


SHERIFFS:  Sheriff  transporting  veteran  to  veterans*  hospital 
pursuant  to  order  of  probate  court  and  paid  5^  per 
mile  by  Veterans*  Administration  is  not  entitled 
to  additional  $</,  per  mile  from  county. 


November  30,  1948 


Honorable  Charles  E.  Ginn 
Prosecuting  Attorney 
Lawrence  County 
lit.  Vernon , His  sour  i 
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Lear  Sir : 


This  is  in  answer  to  your  letter  of  recent  aate  request- 
ing an  official  opinion  of  this  department  and  reading  as 
follows : 

"Under  the  above  act,  our  Probate  Court 
recently  com.'.itted  a veteran  to  a veterans* 
hospital  at  Little  Rook,  Arkansas,  delivered 
copy  of  the  commitment  to  our  sheriff,  and 
ordered  him  to  transfer  the  veteran  to  such 
hospital  which  the  sheriff  did.  The  Veterans* 
Administration,  or  other  like  agency,  allowed 
the  sheriff  the  sum  of  five  cents  per  mile 
for  this  trip.  He  billed  the  court  for  an 
additional  five  cents  per  mile  as  he  is 
entitled  to  receive  ten  cent3  per  mile  in 
civil  oases,  oo  far  the  county  court  has 
withheld  payment  of  the  additional  five 
cents  per  mile  on  the  theory  that  the  sheriff 
had  been  full;?  paid  by  the  administration. 

We  would  like  an  opinion  from  your  depart- 
ment as  to  whether  or  not  the  sheriff  is 
entitled  to  the  five  cents  per  mile,  so 
that  if  he  is  so  entitled,  the  court  may 
pay  him  for  such  mileage.'1 

Section  17*  Laws  of  Missouri,  iyJ+7*  Vol.  I,  page  4# 
provides  that  in  proceedings  under  the  laws  of  Missouri  for 
the  commitment  of  a person  alleged  to  be  of  unsound  mind  or 
otherwise  in  n^ed  of  confinement  in  a hospital  or  other 
institution  for  proper  care  when  such  person  Is  eligible  for 
care  or  treatment  by  the  Veterans*  Administration  or  other 
agency  of  the  United  States  government,  the  court  may  corar.it 
such  person  to  the  Veterans*  Administration  or  other  agency. 

Section  9355#  R«  3.  Mo.  1939#  provides  the  mileage  and 
fees  to  be  paid  the  sheriff  for  taking  a patient  to  a state 
hospital  or  removing  one  therefrom.  It  is  to  be  noted  that 
Section  9355  appliua  only  when  the  patient  is  taken  to  or  from 
a state  hospital.  The  general  rule,  with  rt  ard  to  payment  of 


— 


Hon.  Charles  E.  Ginn 


-2- 


compensation  to  a publio  officer,  is  found  in  Nodaway  County 
vs.  Kidder,  129  3.W.  (2d)  857,  where  our  Supreme  Court  said, 
l.o.  860: 

"It  is  well  established  that  a publio 
officer  claiming  compensation  for  official 
duties  performed  must  point  out  the  statute 
authorizing  such  payment.  State  ex  rel. 

Buder  v.  Hackmann,  305  Mo.  3^+2,  265  3.W. 

532,  531+J  State  ex  rel.  Linn  County  v. 

Adams,  172  Mo.  1,  7»  72  3.W.  655l  Williams 
v.  Charlton  County,  85  Mo.  61*5 •" 

Since  there  is  no  provision  for  the  payment  of  mileage 
by  the  county  to  a sheriff  for  transporting  a person  to  a 
veterans'  hospital,  it  is  our  opinion  that  the  sheriff,  who 
has  been  paid  Si  per  mile  by  the  Veterans'  Administration, 
is  not  entitled  to  any  additional  payment  by  the  county. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a sheriff  who 
transports  a person  to  a veterans'  hospital  pursuant  to 
commitment  by  probate  court  is  not  entitled  to  mileage  to  be 
paid  by  the  county  in  addition  to  the  mileage  paid  by  the 
Veterans'  Administration  for  transporting  *suoh  person. 

Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVE!*: 


TTIT.-tayLok 

Attorney  General 
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DOGS  AS  DOMESTIC  ANIMALS  : Dogs  are  domestic  animals.  Sec- 

WITHIN  MEANING  OF  Sec.  4556,:  tion  4556,  R.S.Mo.  1939,  is  appli- 

R.  S.  Mo.  1939.  : cable  to  dogs  as  well  as  to  the 

animals  specifically  mentioned 
therein. 


December  16,  1948 


Honorable  James  Glenn 
Prosecuting  Attorney 
Macon,  Missouri 

Dear  Sir: 

This  will  acknowledge  your  letter  in  which  you  request  an 
opinion  of  this  department.  Your  letter  is  as  follows: 

"Your  opinion  is  requested  as  to  whether  Sec- 
tion 4556,  R.  S.  Mo.  1939,  refers  to  dogs  as 
well  as  the  specific  animals  named  therein." 

The  section  referred  to  is  as  follows: 

"Every  person  who  shall  willfully  administer 
any  poison  to  any  cattle,  hog,  sheep,  goat, 
horse,  mule,  ass  or  other  domestic  animal  or 
to  any  domestic  fowl,  or  shall  maliciously 
expose  any  poisonous  substance,  with  intent 
that  the  same  shall  be  taken  or  swallowed 
by  any  cattle,  hog,  sheep,  goat,  horse,  mule, 
ass  or  other  domestic  animal  or  domestic  fowl 
shall,  upon  conviction,  be  punished  by  impris- 
onment in  the  penitentiary  not  exceeding  three 
years  or  in  the  county  jail  not  less  than  six 
months,  or  by  fine  not  less  than  two  hundred 
and  fifty  dollars  or  by  both  a fine  not  less 
than  one  hundred  dollars  and  imprisonment  in 
the  county  jail  not  less  than  three  months." 

In  considering  this  question,  we  believe  that  it  is  necessary 
to  determine  first  whether  a dog  is  a domestic  animal  in  contem- 
plation of  Missouri  law,  and,  second,  whether  the  specific  mention 
of  the  animals  named  by  the  statute  renders  the  phrase  "or  other 
domestic  animal"  inoperative  in  accordance  with  the  rule  of  statu- 
tory construction  expressed  by  the  maxim:  "expressio  unius  est 
exclusio  alterius";  and  in  considering  this  question  we  shall  also 
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bear  in  mind  the  fact  that  this  is  a penal  statute,  and  as  such 
must  be  strictly  construed.  (State  v.  Bartley,  304  Mo.  58;  State 
ex  rel.  Luther  Spriggs  v.  E.  F.  Robinson  et  al.  253  Mo.  271,  l.c. 
284,  285.) 

We  shall  first  discuss  the  question  as  to  whether  or  not  a 
dog  is  a domestic  animal.  The  following  is  a quotation  from  Cor- 
pus Juris  Secundum,  Vol.  3,  p.  1084-85: 

"Domestic  animals  include  those  which  are 
tame  by  nature,  or  from  time  immemorial 
have  been  accustomed  to  the  association 
of  man  or  by  his  industry  have  been  sub- 
ject to  his  will,  and  have  no  disposi- 
tion to  escape  his  dominion." 

We  are  of  the  opinion  that  a dog  comes  within  the  meaning 
of  the  above  definition.  Courts  in  some  jurisdictions  however 
have  held  that  dogs  are  not  domestic  animals,  but  that  on  the 
contrary  they  are  animals  ferae  naturae. 

In  the  case  of  State  of  Maine  v.  Harriman , 75  Mo.  562,  it 
was  held  that  dogs  are  not  domestic  animals  and  the  court  refused 
to  uphold  a conviction  for  the  killing  of  a dog  as  a violation  of 
a statute  making  it  a crime  to  kill  or  wound  a domestic  animal. 
One  judge,  however,  vigorously  dissented  from  this  opinion  and 
held  that  a dog  is  a domestic  animal,  and  contended  that  the  con- 
viction should  stand. 

We  have  been  unable  to  find  an  opinion  by  the  Supreme  Court 
of  Missouri  on  the  question  as  to  whether  a dog  is  a domestic 
animal,  but  we  are  of  the  opinion  that  the  question  is  settled 
by  the  case  of  Merritt  v.  Matchett,  135  Mo.  App . 176,  in  which 
the  Kansas  City  Court  of  Appeals  not  only  directly  holds  that 
dogs  are  not  "ferae  naturae"  in  the  following  language: 

"Dogs  are  not  classed  as  ferae  naturae*  * *." 

(l.c.  183) , 

but  in  referring  to  the  dog  there  involved,  used  the  following 
language : 


"Not  only  was  he  prone  to  attack  dogs  and 
other  domestic  animals*  * * . " ; 

thus  holding  by  such  use  of  the  phrase  "other  domestic  animals" 
that  a dog  is  a domestic  animal.  We  are,  therefore,  of  the  opin- 
ion that  a dog  is  a domestic  animal  under  the  Missouri  law,  in 
view  of  the  opinion  last  above  quoted. 
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Since  we  hold  that  a dog  is  a domestic  animal,  we  shall  now 
discuss  the  question  as  to  whether  the  specific  mention  of  cer- 
tain animals  in  the  statute  above  referred  to  renders  the  general 
phrase  "or  other  domestic  animals"  inoperative.  While  the  maxim 
"expressio  unius  est  exclusio  alterius"  is  frequently  applicable 
in  statutory  construction,  it  is  modified  by  the  doctrine  of 
"ejusdem  generis"  and  does  not  apply  where  the  thing  of  which  the 
general  language  is  claimed  to  be  descriptive  is  of  the  same  class 
as  the  specific  thing  or  things  mentioned  by  the  statute.  The  sub- 
stance of  the  doctrine  of  "ejusdem  generis"  is  stated  in  State  ex 
rel.  Robinson,  253  Mo.  271,  l.c.  287,  as  follows: 

"There  is  a well  recognized  rule  that  where 
a law  specifically  designates  several  mat- 
ters or  things  which  shall  be  governed  by 
its  provisions,  and  then  by  general  lan- 
guage undertakes  to  include  other  acts  and 
things  not  specifically  named,  such  law  must 
be  so  construed  as  to  apply  only  to  things 
or  acts  of  the  same  general  nature  as  those 
definitely  set  out  * * *.  This  is  but  the 
restatement  of  the  rule  of  common  sense  and 
everyday  experience  of  mankind.  When  a man 
is  speaking  only  of  bonds  and  promissory 
notes  his  mind  is  not  supposed  to  be  dwelling 
on  wagons  and  threshing  machines , and  we  do 
not  apply  his  words  uttered  on  that  occasion 
to  any  such  subjects.  If  a man  speak  of  wild 
animals  his  mind  is  not  likely  at  the  selfsame 
time  to  dwell  upon  domestic  animals , and  it 
would  be  silly  to  give  his  words  such  a con- 
struction. " 

Pursuing  the  same  thought,  we  suggest  that  where  as  in  the 
statute  under  consideration  the  Legislature  specifically  men- 
tioned cattle,  horses,  hogs,  mules  and  asses,  all  of  which  are 
domestic  animals,  and  then  used  the  words  "or  other  domestic 
animal",  it  is  entirely  reasonable  to  deduce  that  it  intended 
the  general  phrase  "or  other  domestic  animal"  to  apply  to  any 
animal  falling  within  the  class  of  domestic  animals  to  which 
class  the  animals  specifically  mentioned  belong,  and  since  a 
dog  is  a domestic  animal  that  it  intended  the  phrase  to  apply 
thereto.  In  other  words,  we  hold  that  the  doctine  of  "ejusdem 
generis"  applies  to  the  statute  under  construction,  and  since  we 
hold  that  dogs  are  domestic  animals,  we  are  of  the  opinion  that 
the  above-quoted  phrase  "or  other  domestic  animal"  is  sufficient 
to  bring  the  poisoning  of  a dog  within  the  scope  of  the  above- 
quoted  statute. 
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A similar  statute  of  the  State  of  Iowa  was  similarly  con- 
strued in  State  v.  Enslow,  10  la.  115.  This  statute  provided 
as  follows: 

"If  any  person  maliciously  kill,  maim  or 
disfigure  any  horse,  cattle,  or  other  do- 
mestic beast  of  another;  or  maliciously 
administer  poison  to  any  such  animal  * 

Enslow  was  indicted  under  this  statute  for  killing  a hog.  The 
phrase  "or  any  domestic  beast  of  another"  was  held  sufficient 
to  bring  the  hog  within  the  provisions  of  this  statute. 

Furthermore,  there  is  a well  known  rule  of  statutory  con- 
struction to  the  effect  that  if  possible  a statute  should  be  so 
construed  as  to  give  effect  to  every  part  thereof,  and  while  it 
is  true  that  penal  statutes  are  to  be  strictly  construed,  the 
rule  means  only  that  the  application  of  the  statute  shall  not  be 
broadened  beyond  the  literal  meaning  of  the  words  used.  In  this 
connection  we  quote  as  follows  from  the  opinion  of  the  court  in 
Moore  v.  Telegraph  Company,  164  Mo.  165,  l.c.  171: 

"*  * But  by  the  expression  'strict  construc- 
tion' is  meant  that  the  scope  of  the  statute 
shall  not  be  extended  by  implication  beyond 
the  literal  meaning  of  the  terms  employed, 
and  not  that  the  language  of  the  terms  shall 
be  unreasonably  interpreted.  Courts  should 
neither  enlarge  nor  narrow  the  true  meaning  of 
penal  statutes  by  construction,  but  should  give 
effect  to  the  plain  meaning  of  the  words,  and 
where  they  are  doubtful,  should  adopt  the  sense 
in  harmony  with  the  context  and  the  obvious 
policy  and  object  of  the  enactment." 

CONCLUSION 

We  are,  therefore,  of  the  opinion  that  Sec.  4556,  R.  S.  Mo. 
1939,  applies  to  dogs  as  well  as  to  the  specific  animals  named 
therein. 


Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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CRIMINAL,  LAW : 
MAGISTRATES : 

; 

« 


When  several  defendants  jointly  chargeu  with  a felony  and 
one  defendant  disqualifies  the  magistrate  at  a preliminary 
hearing,  that  magistrate  shall  continue  to  examine  other 
defendants.  If,  on  a trial  before  a magistrate  for  a mis- 
demeanor,- it  appear  from  evidence  defendant  should  be  put 
on  trial  for  a felony,  it  is  the  duty  of  magistrate  to  dis- 
miss the  misdemeanor  charge  and  proceed  to  have  defendant 
charged  with  a felony  in  conformity  with  the  statutes. 


March  12,  1943 


Honorable  Arthur  U.  Goodman,  Jr. 
Magistrate 
Dunklin  County 
Kennett,  Missouri 


Dear  Judge  Goodman: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"Please  let  me  have  your  official  opinion 
on  the  following  matters  at  your  earliest 
convenience: 


"ID  shen  two  or  more  persons  are  charged 
with  a felony  in  Magistrate  Court  and  prior 
to  commencement  of  the  preliminary  examina- 
tion one  defendant  files  his  affidavit  uis- 
qualifying  the  Magistrate,  does  tnis  dis- 
qualify the  Magistrate  from  proceeding  with 
the  preliminary  as  to  all  defendants,  or  is 
a severance  in  effect  brought  about  by  the 
disqualification,  so  that  preliminary  will 
be  held  by  the  new  Magistrate  as  to  one 
Gefenaant  and  as  to  all  otners  by  the 
original  Magistrate  before  whom  complaint 
was  filed? 


"(2)  M/nen  a defendant  is  being  tried  in 
Magistrate  Court  for  misdemeanor  ana  the 
evidence  shows  that  he  should  be  put  on 
trial  for  a felony,  cognisable  in  tne  Cir- 
cuit Court,  exactly  what  procedure  is 
follOY/ed,  and  is  a sworn  complaint  charg- 
ing the  felony  required  to  be  filed?" 

Unuer  Sections  3364a  and  3364b,  page  343 » Laws  of  Missouri 
1945 , there  can  be  no  question  but  that  any  uefenuant  rosy  be 
entitled  to  disqualify  a magistrate  for  any  of  the  grounds  set 
out  for  disqualification  under  saiu  act.  sections  p3C4«  and 
38o4b,  supra,  unuer  certain  conditions  proviue  that  a magistrate 
may  be  disqualified  to  conduct  an  examination  of  any  person 
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accused  of  a felony,  upon  said  defendant’s  filing  an  affidavit, 
and  further,  prescribe  a procedure  for  calling  in  another 
magistrate,  however,  there  is  no  specific  direction  as  to  which 
magistrate  shall  hear  the  other  defendants  who  may  be  jointly 
charged  with  the  defendant  that  disqualifies  the  magistrate. 
Sections  3364a  and  3364b  read  as  follows; 

’’Section  3364a.  Disqualification  of  magistrate. 

--A  magistrate  shall  be  disqualified  to  conduct 
an  examination  of  any  person  accused  of  felony 
as  provided  in  this  article  if  an  affidavit  is 
filed  in  his  office  by  the  accused,  the  prose- 
cuting attorney,  or  the  complainant,  before  the 
commencement  of  such  examination,  stating  that 
the  magistrate  is  near  of  kin  to  the  accused 
by  blood  or  marriage;  or  that  the  offense  charged 
is  alleged  to  have  been  committed  against  the 
person  or  property  of  such  magistrate;  or  against 
some  person  near  of  kin  to  him  by  blood  or  mar- 
riage; or  that  the  magistrate  is  in  anywise 
interested  or  prejudiced,  or  shall  have  been 
counsel  in  the  matter,  as  the  affiant  verily 
believes. 

"Section  3364b.  Proceedings  in  case  of  dis- 
qualification.--If  the  magistrate  is  disquali- 
fied as  provided  in  the  next  preceding  section, 
he  shall  set  the  examination  down  for  hearing 
on  some  date  ithin  ten  days  after  the  affidavit 
is  filed,  and  shall  notify  and  request  some 
other  magistrate  in  the  county,  if  there  be  one, 
or  if  not,  some  magistrate  in  an  adjoining 
county,  to  conduct  the  examination  at  the  office 
of  the  magistrate  where  the  complaint  is  filed; 
and  it  shall  be  the  duty  of  the  magistrate  so 
requested  to  appear  at  the  time  and  place  ap- 
pointed for  said  examination,  and  he  shall  pro- 
ceed with  the  same  in  like  manner  as  if  the 
complaint  had  originally  been  brought  before 
him;  provided  However . that  no  judge  of  the 
circuit  court  nor  any  of  the  appellate  courts 
of  this  state  shall  be  requested  to  conduct 
such  examination.  When  a magistrate  appears 
and  conducts  an  examination  as  herein  pro- 
vided, his  actual  traveling  expenses  at  a rate 
not  to  exceed  five  cents  per  mile  and  his  actual 
subsistence  expense  at  a rate  not  to  exceed  five 
dollars  per  day  shall  be  allowed  him  and  shall 
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be  taxeu  as  costs  in  the  case  and  shall 
be  paid  as  other  costs  incurred  on  behalf 
of  the  state." 

However,  we  can  see  no  particular  reason  why  the  magistrate 
presiding  at  the  hearing  should  not  continue  with  the  preliminary 
hearing  and  examine  the  other  defendants  who  did  not  file  affi- 
davits to  disqualify  the  magistrate.  In  the  absence  of  any  law 
disqualifying  him,  it  is  his  legal  duty  to  examine  the  defendants 
a 8 required  by  law. 

The  following  decision  is  somewhat  analogous  in  State  v. 
w/etherford,  25  Mo.  439,  l.c.  442,  in  that  the  court  held  that 
where  two  are  jointly  indicted  and  only  one  applies  for  a change 
' of  venue,  an  order  removing  the  cause  will  be  effectual  only  as 
to  the  one  applying  for  a change  of  venue.  In  so  holding  the 
court  said: 

"The  venue  in  this  case,  so  far  as  regards 
the  defendant  Clemsey  wetherford,  was  im- 
properly changed  from  Morgan  circuit  court 
to  the  Benton  county  circuit  court.  Clemsey 
wetherford  did  not  petition  for  the  change-- 
took  no  steps  to  have  it  ordered,  and  the 
circuit  court  of  Benton  county  had  no  juris- 
diction over  the  case,  so  far  as  it  relates 
to  her." 

Section  4036,  R.S.  Mo.  1939,  provides  that  where  there  are 
several  defendants  in  any  indictment  or  criminal  prosecution 
ana  cause  for  removal  exists  only  as  to  part,  the  other  defend- 
ant  shall  be  tried  in  all  proceedings  had  against  them,  in  the 
county  in  which  the  case  is  pending,  in  all  respects  as  if  no 
order  of  removal  had  been  made  as  to  any  defendant.  In  ex 
parte  Bedard,  106  Mo.  616,  l.c.  626,  the  court,  after  a lengthy 
discussion  defining  "criminal  prosecutions,"  concluded  that  a 
preliminary  examination  is  a criminal  prosecution.  In  so  hold- 
ing, the  court  said: 

"Having  concluded  that  a preliminary  ex- 
amination is  a * criminal  prosecution*  within 
the  meaning  of  section  4174,  supra . and  t hit 
said  court  is  a criminal  court  wituin  the 
meaning  of  the  same  section,  it  follows  that 
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the  judge  of  that  court  had  no  jurisdiction 
to  hear  and  determine  the  issue  raised,  after 
the  filing  of  the  affidavits  against  him  by 
the  accused,  and  the  subsequent  trial  and 
issuance  of  the  writ  of  commitment  were 
coram  non  judice  and  void.  The  affidavits 
rendered  him  incompetent  to  hear  and  try  the 
cause.  The  only  jurisdiction  that  remained 
in  him  after  th<  filing  of  the  affidavits 
was  to  make  an  order  for  the  election  of  a 
special  judge,. or  the  calling  in  of  another 
regular  judge  to  dispose  of  the  case,  bt>*te 
v.  bulling.  105  Mo.  204,  end  cases  cited.'' 

rthile  the  foregoing  provision  may  not  be  applicable  to 
preliminary  hearings  before  the  magistrate,  we  think  it  ad- 
visable, under  the  circumstances  and  foregoing  decision,  in 
the  absence  of  any  law  to  the  contrary,  to  follow  the  same 
procedure.  Section  4050,  K.b.  Mo.  1939,  further  provides 
that  when  two  or  more  defendants  are  jointly  inuicted  for 
any  felony,  before  announcing  himself  ready  for  any  trial  at 
any  term  of  court,  if  he  require  it,  he  shall  be  tried  sepa- 
rately, and  in  all  other  cases  it  shall  be  within  the  dis- 
cretion of  the  court.  The  foregoing  law  refers  solely  to  in- 
dictments, and,  therefore,  apparently  is  not  applicable  to 
preliminary  hearings  before  a magistrate,  since  no  preliminary 
examination  is  necessary  when  charged  under  an  indictment  re- 
turned by  a grand  jury. 

Jection  101,  page  795,  Laws  of  Missouri  1945,  requires 
that  the  proceedings  upon  a trial  of  suits  before  magistrates 
with  respect  to  the  examination  of  witnesses,  the  submission 
of  evidence  and  argument,  and  the  order  and  conduct  of  the 
trial,  shall,  where  no  other  provision  is  made  by  law,. be 
governed  by  the  usage  and  practice  in  the  circuit  court,  so 
far  as  the  same  may  be  applicable. 

In  view  of  the  foregoing  statutes  dealing  with  preliminary 
hearings  before  magistrates  when  charged  by  information  of  a 
felony  and  as  to  the  procedure  applicable  to  defendants  charged 
jointly  of  a felony  after  one  defendant  only  has  disqualified 
the  circuit  „udge,  we  believe  that,  when  several  defendants  are 
charged  jointly  with  having  committed  a felony  and  one  defend- 
ant disqualifies  the  magistrate  at  a preliminary  hearing,  that 
magistrate  snould  continue  to  examine  the  other  defendants  just 
as  if  no  affiuavit  had  been  filed  by  one  uefendant  to  disqualify 
him. 
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You  next  inquire  as  to  what  procedure  should  be  followed 
wnen  a defendant  is  being  tried  in  a magistrate  court  for  having 
committed  an  offense  punishable  as  a misdemeanor  and  the  evidence 
shows  that  he  snould  have  been  charged  with  a felony.  Section 
23,  page  757,  Laws  of  Missouri  1945*  provides  that  if,  in  the 
progress  of  any  trial  before  a magistrate,  under  the  provisions 
of  this  act,  it  shall  appear  that  the  accused  ought  to  be  put 
upon  his  trial  for  an  offense  not  cognizable  before  a magistrate, 
tne  ma  istrate  shall  immediately  stop  all  further  proceedings 
before  him,  and  proceed  as  in  other  cases  exclusively  cognizable 
before  the  circuit  court,  or  other  court  in  the  county  having 
jurisdiction  thereof.  The  foregoing  provision  is  ample  authority 
for  dismissing  a misdemeanor  ana  charging  the  defendant  with  a 
felony.  Section  1206,  Kelley’s  Criminal  Law  and  Procedure,  Fourth 
tuition,  reads: 

"If,  in  the  progress  of  any  trial  before  a 
justice  of  the  peace  for  a misdemeanor,  it 
shall  appear  that  the  accused  ought  to  be 
put  upon  his  trial  for  an  offense  not 
cognizable  before  a justice  of  the  peace, 
the  justice  must  immediately  stop  all  fur- 
ther proceedings  before  him,  and  proceed  as 
in  other  criminal  cases  exclusively  cog- 
nizable before  the  circuit  court,  or  other 
court  in  tne  county  having  jurisdiction 
thereof. 

"The  justice  has  no  jurisdiction  to  punish 
a case  of  felony;  therefore,  if  the  evidence 
on  the  trial  develops  a felony,  the  justice 
must  stop  thi  trial  and  discharge  the  jury, 
if  there  be  one,  ana  let  a new  complaint  be 
filed,  charging  the  felony,  and  proceed  with 
the  preliminary  examination,  as  in  other 
cases  of  felony.” 

Section  3#94,  K.S.  i.o.  1939,  furtner  prescribes  the  method 
of  charging  one  with  having  committed  a felony,  and  reads: 

"Informations  may  be  filed  by  the  prosecuting 
attorney  as  informant  during  term  time,  or 
with  the  cleric  in  vacation,  of  the  court  hav- 
ing jurisdiction  of  the  offense  specified 
therein.  All  informations  shall  be  signed  by 
the  prosecuting  attorney  and  be  verified  by 
his  oath  or  by  the  oath  of  some  person  compe- 
tent to  testify  as  a witness  in  the  case,  or 
be  supported  by  the  affidavit  of  such  per- 
son, which  shall  be  filed  with  the  information; 
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the  verification  by  the  prosecuting  attorney 
may  be  upon  information  and  belief.  The 
names  of  the  witnesses  for  the  prosecution 
must  be  indorsed  on  the  information,  in  like 
manner  and  subject  to  the  same  restrictions 
as  required  in  case  of  indictments.” 

Section  3&95»  H.3.  Mo.  1939 » further  authorizes  any  person 
having  knowledge  of  the  commission  of  crime  to  make  an  affidavit 
and  file  it  with  the  clerk  of  the  court  having  jurisdiction,  and 
reauss 

"iVhen  any  person  has  knowledge  of  the  com- 
mission of  a crime,  he  may  make  his  affidavit 
before  any  person  authorized  to  administer 
oaths,  setting  forth  the  offense  and  the  per- 
son or  persons  charged  therewith,  and  file 
the  same  with  the  clerk  of  the  court  having 
jurisdiction  of  the  offense,  for  the  use  of 
the  prosecuting  attorney,  or  deposit  it  with 
the  prosecuting  attorney,  furnishing  also  the 
names  of  the  witnesses  for  the  prosecution; 
and  it  shall  be  the  duty  of  tne  prosecuting 
attorney  to  file  an  information,  as  soon  as 
practicable,  upon  said  affidavit,  as  directed 
in  the  next  preceding  section.” 

It  is  well  established  that  one  cannot  be  tried  for  a 
felony  until  he  be  charged  by  information  of  the  prosecuting 
attorney  or  indictment  returned  by  the  grand  jury.  See  Section 
17»  Article  I,  Constitution  of  Missouri  1945* 

In  view  of  the  foregoing  provision,  when  a magistrate  is 
of  the  opinion  from  evidence  adduced  in  a misdemeanor  that  the 
defendant  snould  be  charged  with  a felony,  he  should  dismiss  all 
proceedin  s and  have  the  proper  proceedings  instituted  to  charge 
the  defendant  with  a felony.  This  may  be  aone  by  any  person, 
having  knowledge  of  the  commission  of  the  crime,  making  an 
affidavit,  acknowledged  by  someone  authorized  to  administer  oaths, 
and  filing  same  with  the  clerk  of  the  magistrate  court.  The  court 
will  then  proceed  with  the  preliminary  hearing. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department: 

I 

(1)  That  when  two  or  more  persons  are  jointly  charged 
in  an  information  as  having  committed  a felony,  and  one  defendant 
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flles  an  affidavit  in  the  magistrate  court  conducting  the 
preliminary  hearing  to  disqualify  said  magistrate  from  ex- 
amining him,  this  does  not  prevent  the  magistrate  from  con- 
tinuing the  examination  of  all  other  defendants  who  did  not 
file  an  affidavit  to  disqualify  him,  and  it  is  his  lawful 
duty  to  do  so. 

(2)  k,nen  a defendant  charged  with  a misdemeanor  is  being 
trieu  before  a magistrate  and  the  evidence  adduced  is  of  such 
a nature  that  the  defendant  could  have  been  charged  with  having 
committed  a felory,  it  is  mandatory  that  the  magistrate  stop 
all  proceeding  s and  have  proceedings  instituted  to  charge  said 
defendant  with  a felony.  This  may  be  done,  in  accordance  with 
the  statutes  prescribing  the  procedure  for  charging  one  with  a 
felony,  by  any  person  having  knowledge  of  the  commission  of  the 
crime  making  an  affidavit,  properly  acknowledged  by  someone 
authorised  to  administer  oaths,  and  filing  same  with  the  clerk 
of  the  magistrate  court,  whereupon,  the  magistrate  will  proceed 
with  the  preliminary  hearing. 


Respectfully  submitted, 


AUBREY  R.  Hni^TT,  Jr. 
Assistant  attorney  General 

APPROVED: 


J.  ii.  IkllbA  771-75 

Attorn./  General  ' ^ 


Mentally  deficient  cv’i'1  ’ ordered  committed  to 
state  hospital  by  Juve*. _j.e  Court  in  St.  Louis 
should  be  taken  to  the  hospital  by  the  Proba- 
tion officer  rather  than  by  the  sheriff. 


January 


Honorable  James  *•  Griffin 
Circuit  attorney 
City  of  St.  Louis 
Municipal  Courts  Building 
St.  Louis,  Missouri 

Lear  Sir: 

This  will  acknowledge  your  recent  letter  in  which  you 
request  an  opinion  of  tnis  department.  Your  letter  is  as 
follows: 

"Today  we  received  the  enclosed  letter 
from  the  Probation  Officer  of  the  Juvenile 
Court  in  this  City.  The  contents  requests 
for  an  opinion  on  the  subject  of  whether 
it  is  the  duty  of  an  officer  of  the  Juvenile 
Court,  (a  division  of  tne  Circuit  Court  of 
the  City  of  St.  Louis)  to  deliver  a mentally 
deficient  child  to  a State  Hospital  under  a 
commitment  from  said  court,  or  would  this 
duty  of  delivery  be  performed  by  the  Sheriff's 
Office? 

"Please  furnish  this  office  an  opinion  on  said 
subject," 

an  act  approved  on  March  27,  194o,  enacted  by  tne  o3rd 
General  assembly,  Laws  of  Missouri  ly45»  page  o32,  repealed 
Section  9d6l,  article  9,  Chapter  56,  K.b.  Mo.  1939*  and  en- 
acted a new  section  96§1  in  lieu  thereof,  which  s id  new  sec- 
tion contains  the  following  language: 

\ 

"*  * * Whenever  there  is  to  be  a child  brought 
before  the  juvenile  court,  it  shall  be  the 
duty  of  the  clerk  of  said  court,  if  practicable, 
to  notify  the  probation  officer  in  advance  of 
that  fact.  It  shall  be  the  duty  of  the  pro- 
fa  tion  officer  to  make  such  investigation  of 
the  child  as  may  be  required  by  the  court,  to 
_ be  present  in  court  in  order  to  represent  the 
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interests  of  the  cnilo  when  the  case  is  neard, 
and  to  furnish  to  the  court  sucn  information 
anu  assistance  as  the  jud;  e may  require,  and 
to  take  charge  of  any  child  before  and  after 
trial,  as  may  be  directed  by  the  court.  Pro- 
bation officers  are  hereby  vested  with  all  the 
power  and  authority  of  sneriffs  to  make  arrests 
and  perform  other  duties  incident  to  their  office. 

The  juvenile  court  shall  have  ;owe'r  to  make  rules 
specifying  the  duties  of  the  probation  officers 
in  any  and  all  cases. * * 

This  section  clearly  Ittq oses  on  the  probation  officer  the 
duty  to  take  cuarge  of  any  child  before  and  after  trial  as  may 
be  directed  by  the  court.  Tnis  being  true,  the  question  then 
occurs  as  to  whether  or  not  the  duty  thus  imposed  on  said 
officer  to  t&Ke  ch  .rge  of  any  chile  ” - * * after  trial  as  may 
be  directed  by  tne  court”  extends  to  the  taking  of  tne  child 
to  tne  state  hospital  when  the  juvenile  court  bias  made  an  order 
directing  that  the  cnild  be  placed  in  said  institution;  and,  if 
so,  whether  or  not  he  is  tne  only  officer  upon  which  said  duty 
devolves.  In  this  connection,  we  su;  est  that  the  words  of  the 
statute  imposing  on  the  probation  officer  tne  duty  "to  take 
charge  of  the  child  * * * after  trial,  as  may  be  directed  by  tne 
court,”  being  specific  and  containing  no  exception  or  qualifica- 
tion, must  mean  that  it  is  tne  absolute  duty  of  said  officer 
unuer  the  statute  to  take  charge  of  the  child  and  do  whatever  the 
court  directs  shall  be  none,  or,  otherwise  stated,  whatever  the 
court  directs  shall  be  done  with  the  child  shall  be  done  by  the 
probation  officer  and  no  one  else. 

section  9348,  H*S.  io.  1939,  provides  for  investigations 
into  the  present  sanity  of  persons  acquitted  of  criminal  charges 
on  the  ground  of  insanity  prevailing  at  tne  time  of  the  commis- 
sion of  the  offense  charged,  section  9349»  H.d.  Fio.  1939,  pro- 
vides for  tne  commitment  of  such  persons  found  to  be  insane,  if 
tney  be  dangerous,  to  a state  hospital,  and  provides  further  as 
follows: 


»»*  * an  order  shall  be  entered  of  record 

that  he  be  sent  to  a state  hospital,  desig- 
nating it , and  further  requiring  the  sheriff 
or  other  ministerial  officer  of  tne  court . 
witn  such  assistance  as  may  be  specified  in 
the  oraer,  to  convey  such  prisoner  to  the 
hospital,  * * *”  (Underscoring  ours.) 
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This  statute,  in  provioin^  that  the  sheriff  or  other 
ministerial  officer  of  the  court  shall  convey  the  prisoner  to 
the  hospital,  avoids  conflict  witn  the  statute  first  above 
cited,  which  provides,  as  above  set  forth,  that  the  probation 
officer  shall  take  charge  of  any  child  before  and  after  trial, 
as  may  be  directed  by  the  court,  and  confers  on  him  the  power 
and  authority  of  sheriffs  in  the  performance  of  duties  incident 
to  his  office. 

Me  assume  that,  in  cases  of  commitment  of  a mentally  de- 
ficient cnila  to  a state  hospital,  said  commitment  is  made  pur- 
suant to  the  provisions  of  Sections  9343  and  9349,  K.3.  too. 

1939»  because  we  find  no  other  statute  unaer  which  such  com- 
mitments are  authorized.  Construing  together  tne  provisions  of 
Sections  9343  and  9349,  R*3.  too.  1939,  on  the  one  hand,  anu  new 
Section  9631,  Laws  of  Missouri  1945,  page  632,  on  the  other,  we 
are  of  the  opinion  that,  in  case  of  such  commitment  by  the  juve- 
nile court,  the  child  should  be  conveyed  to  the  state  hospital 
by  the  probation  officer. 


JUhCLUoIQN 

Therefore,  since  .Section  9349,  m.b.  too.  1939,  does  not 
limit  the  performance  of  the  duty  of  conveying  prisoners  to  the 
state  hospital  to  sheriffs  but  specifically  extends  it  to  other 
ministerial  officers  of  the  court,  and  since  new  Section  9o3l, 
Laws  of  Missouri  1915,  page  632,  gives  exclusive  charge  of  any 
chilu  before  anu  after  trial,  as  may  be  directed  by  the  court, 
to  the  probation  officer,  we  are  of  the  opinion  that,  in  case 
the  juvenile  court  directs  that  a mentally  deficient  cnild  be 
committed  to  a state  hospital,  It  becomes  the  duty  of  the  pro- 
bation officer  to  convey  said  child  to  that  institution. 


Kespectfully  submitted, 


Ah! 


an.  .Uj,L  I!.  .UnTJUW 
assistant  Attorney  General 


J— TT-YuIS 

Attorney  General 
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MAGISTRATE  COURTS.  Disposition  of  s?5.00  filing  fee  paid  to  the 
FILING  FEE:  clerk  of  the  magistrate  court  upon  granting 

a change  of  venue.  . 


March  5,  1948 


Honorable  ft . L • rialbroo.k 
Judge  of  Probate  Court 
-x-Officio  Judge  of  Magistrate  Court 
Dent  County 
oalem,  Missouri 

Dear  Judge  Hal brook: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

• 

"would  appreci  te  very  much  to  have  an 
opinion  concerning  the  *5*00  filing  fee 
in  Civil  cases. 

" .uestion:  where  there  is  a change  of 
venue  granted  does  tne  vi>,00  filing  fee 
follow  tne  case  to  the  circuit  Court? 

Or  is  the  clerk  required  to  send  the  *5.00 
filing  fee  to  the  Department  of  Revenue  the 
first  of  the  following  month?" 

Section  23,  page  776,  Laws  of  Idssouri  1945*  requires 
anyone  coimaencing  any  proceedings  in  a magistrate  court  to 
pay  the  clerk  of  the  court  a five  dollar  fee.  Said  section 
further  provides  that  such  fee  shall  be  charged  against  the 
losing  party,  and  if  recovered  from  said  party,  shall  be 
repaid  to  the  : arty  making  the  deposit,  and  further,  makes 
it  the  mandatory  duty  of  the  clerk  of  the  court  to  charge 
upon  behalf  of  the  state  each  fee  accruing  to  his  office, 
and  at  the  end  of  each  month  to  turn  same  over  to  the  Director 
of  Revenue  of  tne  Dtate  of  i-issouri.  Said  section  reads  as 
follows: 


"Upon  the  commencement  of  any  proceedings 
in  the  magistrate  court  the  party  com- 
mencing tne  same  snail  pay  to  the  clerk 
of  said  court  a magistrate  fee  of  five  uollars 
(-.5  *00).  The  fees  herein  pro/ided  shall  be 
charged  against  the  losing  party,  c.nu  if 
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recovered  from  said  party  the  same  shall 
be  repaiu  to  the  party  making  the  deposit 
of  such  fee.  dxcept  as  provided  in  Section 
23a  of  this  act,  it  snail  be  tne  cuty  of 
each  clerk  of  the  magistrate  court,  with 
the  approval  of  the  magistrate  to  charge 
upon  behalf  of  the  State  every  fee  that 
accrues  in  his  office  and  to  receive  the 
sjne,  ana  at  the  end  of  each  month,  pay 
over  to  the  director  of  revenue  all  monies 
(moneys)  collected  by  him  as  fees,  taking 
two  receipts  tnerefor,  one  of  wnich  he 
shall  immediately  file  with  the  director 
of  revenue,  and  shall  at  the  end  of  each 
quarter  make  out  an  itemized  and  accurate 
list  of  all  fees  in  his  office,  in  which 
list  shall  be  itemized  all  fees  collected 
by  him  and  also  all  fees  due  his  office 
which  have  not  been  paid,  giving  the  na  .e 
of  the  person  or  persons  paying  or  owing 
the  same,  and  turn  the  same  over  to  the 
director  of  revenue,  stating  that  he  has 
been  unable,  after  the  exercise  of  diligence, 
to  collect  the  part  unpaid,  said  report  to 
be  verified  by  affidavit,  and  it  shall  be 
the  duty  of  tne  director  of  revenue  to  cause 
the  fees  unpaid  within  one  year  from  the  date 
accrued  to  be  collected  by  law. 

"<*11  magistrate  fees  receiv  d by  tne  director 
of  revenue  shall  be  deposited  by  him  with  the 
state  treasurer  in  a special  fund  to  be  de- 
nominated * magi at rate  fund* , and  all  moneys 
in  said  fund  shall  be  used  exclusively  for 
the  payment  of  salaries  of  magistrates,  their 
clerks,  deputies  and  employees;  provided, 
however,  that  such  salaries  may  also  be paid 
from  t _e  general  revenue  of  tne  state  when- 
ever either  the  balance  in  the  magistrate 
fund  or  the  appropriation  from  such  fund  is 
insufficient  to  pay  such  salaries." 


There  seems  to  be  no  exception  requiring  tne  clerk  to  pay 
over  tne  five  dollar  filing  fee  to  the  director  of  Revenue  at 
the  end  of  each  month  except  as  provided  in  Section  23a  of  the 
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same  act,  wnich  deals  with  magistrates  that  are  selected  to 
fill  offices  created  by  order  of  the  circuit  court,  and  in 
such  cases,  the  fee  is  required  to  be  paid  over  to  the  county 
treasurer  at  the  end  of  each  inontn  instead  of  the  birector  of 
Revenue . *e  assuiri  this  is  true  for  the  reason  that  such 
magistrates  are  paid  by  the  county  instead  of  the  state.  In 
view  of  the  foregoing  statute,  unless  tnere  can  be  found  some 
statutory  provision  requiring  said  five  dollar  filing  fee  to 
be  transferred  to  the  clerk  of  the  magistrate  court,  magistrate 
or  circuit  court,  as  the  case  may  be,  where  the  cause  may  be 
sent  upon  a change  of  venue,  then  we  must  conclude  that  said 
fee  is  not  to  be  transferred  to  another  court  with  the  case. 

bection  76,  page  7&9,  haws  of  Missouri  1945*  authorizes 
a change  of  venue  in  civil  cases  for  certain  specific  causes, 
anu  reaus  as  follows: 

"either  party  shall  be  entitled  to  change 
of  venue  in  any  civil  cause  pending  before 
a magistrate,  if  he  shall,  before  the  jury 
is  sworn  or  the  trial  is  commenced  before 
the  magistrate,  file  an  affidavit  that  the 
magistrate  is  a material  witness  for  him, 
without  whose  testimony  he  cannot  safely 
proceed  to  trial,  or  that  he  is  near  of 
kin  to  either  party,  stating  in  what  de- 
gree, or  that  he  cannot  have  a fair  and 
impartial  trial  before  such  magistrate  on 
account  of  his  bias  or  prejudice,  or  that 
he  cannot  have  a fair  trial  in  the  county 
on  account  of  bias  and  prejudice  of  the 
inhabitants  of  such  county,  which  affidavit 
shall  be  made  either  by  a party  to  a suit 
pending  or  by  said  party’s  agent  or  attorney.” 

Unaer  bection  77,  page  7&9#  Laws  of  Missouri  1945 , wherein 
an  affidavit  is  filed  requesting  a change  of  venue,  the  magistrate 
must  allow  same,  and  it  further  directs  said  magistrate  to  im- 
mediately transmit  all  original  papers  and  a transcript  of  his 
orders  in  the  case  to  some  competent  magistrate,  or,  under  certain 
circumstances,  the  cause  shall  be  transferred  to  the  circuit  court 
oaid  section  reads: 

"Upon  the  filing  of  the  affidavit  in  due 
time,  requesting  change  of  venue,  the 
magistrate  must  allow  the  cnange  of  venue 
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and  enter  an  order  accordingly,  and  im- 
mediately transmit  all  of  the  original 
papers  and  a transcript  of  all  of  his 
orders  in  the  case  to  some  competent 
magistrate  in  the  county,  if  there  be 
one,  unless  the  party  askinfc  for  a change 
of  venue  shall,  in  his  affidavit,  state 
that  another  magistrate  in  the  county  is 
a material  witness  for  him  without  whose 
testimony  he  cannot  safely  proceed  to 
trial,  or  that  he  is  near  of  kin  to  eitner 
party,  stating  in  what  degree,  in  which 
case,  or  in  the  event  there  is  no  other 
magistrate  in  the  county,  the  case  shall 
be  certified  to  the  circuit  court  for 
trial  as  if  originally  filed  in  the  cir- 
cuit court,  in  which  case  the  receiving 
court  or  magistrate  3hall  be  notified 
immeuiately  by  the  magistrate  granting 
the  change  of  venue,  by  filing  with  the 
clerk  of  the  circuit  court  or  magistrate 
receiving  the  case  on  change  of  venue  a 
certified  copy  of  the  order  granting  the 
change  of  venue,  and  upon  receipt  of  such 
notice  such  magistrate  or  clerk  of  the 
circuit  court  to  whom  the  change  of  venue 
is  granted  shall  reset  the  case  for  trial 
on  a day  certain.  If  the  change  be  allowed 
on  account  of  bias  or  prejudice  of  the  in- 
habitants of  the  county,  all  of  the  original 
papers  ariu  such  transcript  immediately  shall 
be  sent  to  a magistrate  of  some  adjoining 
county  for  trial  as  herein  above  provideu; 

rovlded,  that  when  such  affidavit  for  change 
of  venue  shall  be  filed,  the  magistrate  snail 
have  no  further  jurisdiction  in  the  cause 
except  to  grant  such  change  of  venue." 


Nowhere  in  either  section  7t  or  77,  supra,  is  the  original 
filing  fee  of  five  dollars  specifically  required  to  be  transmitted 
to  the  court  receiving  the  cause  upon  a change  of  venue. 


There  is  a well  estaulisned  ma^im  in  law  known  as  expresslo 
unius  cst  exclusio  alterius,  which  means  taat  where  there  is  a 
statute  prescribing  that  a thing  shail  be  uone  in  a particular 
manner  it  necessarily  prohibits  tne  uoing  of  it  in  any  other 
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manner.  (See  Lancaster  v.  Atchison  Gounty,  ISO  d.W.  (2d) 

70c,  352  Mo.  1039*  Also,  Dietrich  v.  Jon«s,  53  S.;«.  (2d) 

1059,  22/  lo . App.  365.  The  primary  rule  of  statutory  con- 
struction is  to  ascertain  the  lawmakers'  intent  from  words 
used,  if  po. sible,  and  give  it  that  effect,  ^ee  Donnelly 
Garment  Jo.  v.  Keitel,  193  £>••••  (2d)  577,  35-+  - o.  113#.  Also, 
State  v.  Ball,  171  3.'*.  (2d)  7#7«) 

In  the  absence  of  any  particular  statute  directing  that 
the  fee  provided  for  in  Section  23,  supra,  be  transferred  to 
the  clerk  of  the  magistrate  court,  magistrate  or  circuit  court 
where  the  cause  may  be  sent  upon  granting  a change  of  venue, 
it  certainly  seems  to  have  been  the  legislative  intent  that 
such  fee  should  be  delivered  by  the  clerk  to  tne  Director  of 
Revenue  or  the  county  treasurer,  as  the  case  may  be,  at  the 
end  of  each  month,  anu  that  said  fee  should  not  be  transferred 
along  with  the  case  to  the  court  receiving  the  cause  upon  change 
of  venue. 


JJKJLUDIoN 


Therefore,  it  is  the  opinion  of  this  department  that  the 
five  dollar  filing  fee  required  to  be  paid  to  the  clerk  of  the 
magistrate  court  upon  commencement  of  any  proceedings  shall  be 
paid  by  said  clerk  to  the  Director  of  Revenue  or  the  county 
treasurer,  as  the  case  may  be,  at  the  end  of  eaun  month  and  shall 
not  be  transferred  to  the  court  receiving  the  cause  by  reason  of 
a change  of  venue. 


Respectfully  submitted, 


AUBREY  R.  HAMMETT,  Jr. 

Assistant  Attorney  General 

APPROVED: 


\ 


77~T^m — 

Attorney  General 
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VITAL  STATISTICS: 
HOUSE  BILL  NO.  65: 


Only  information  from  records  of  clerks 
and  recorders  may  be  required  by  State 
Registrar . 


September  23,  1948  _ , 
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Mr.  Max  E.  Hall,  President 

Circuit  Clerk's  and  Recorder's  ___ 

Association  of  Missouri 
Mt.  Vernon,  Missouri 

Dear  Mr.  Hall: 

This  is  in  reply  to  your  request  for  an  opinion,  which  we 
will  restate  for  the  purpose  of  brevity: 

Must  the  circuit  clerks  and  recorders  furnish 
all  the  information  contained  on  the  forms 
provided  by  the  State  Registrar  when  comply- 
ing with  Sections  34-37  of  House  Bill  No.  65 
recently  passed  by  the  64th  General  Assembly? 

The  real  question  involved  in  your  request  for  an  opinion  is 
whether  or  not  the  circuit  clerks  and  recorders  must  obtain  informa- 
tion beyond  that  which  is  shown  by  their  records. 

Section  34  of  House  Bill  No.  65  reads,  in  part,  as  follows: 

" * * * Every  officer  who  issues  a marriage 
license  shall  forward  to  the  state  registrar 
on  or  before  the  15th  day  of  each  calendar 
month  a list  of  the  certificates  of  marriage 
which  were  filed  with  him  during  the  preced- 
ing calendar  month  on  forms  to  be  furnished 
by  the  state  registrar." 

The  above  section  requires  recorders  to  furnish  the  State 
Registrar  a list  of  the  certificates  of  marriage  which  were  filed 
with  him  during  the  preceding  month.  The  forms  which  have  been 
furnished  by  the  State  Registrar  contain  spaces  for  entries  of 
certain  information  which  an  applicant  for  a marriage  license  is 
not  required  to  give  in  order  to  obtain  the  license.  We  think 
that,  in  order  to  obtain  a proper  interpretation  of  this  new  sec- 
tion, recourse  must  be  had  to  the  language  of  the  marriage  stat- 
utes. It  is  a settled  rule  for  construction  of  statutes  that  all 
acts  in  pari  materia  should  be  construed  together. 


Mr.  Max  E.  Hall 


Section  3365,  R.  S.  Mo.  1939,  provides,  in  part,  as  follows: 

"The  recorders  of  the  several  counties  of 
this  state,  and  the  recorder  of  the  city 
of  St.  Louis,  shall,  when  applied  to  by 
any  person  legally  entitled  to  a marriage 
license,  issue  the  same,  which  may  be  in 
the  following  form:  * * *" 

(Thereafter  follows  a form  of  marriage  li- 
cense which  may  be  issued  by  the  recorder.) 

It  will  be  noted  that  the  form  furnished  by  the  State  Regis- 
trar asks  for  data  which  is  not  on  the  marriage  license  itself, 
such  as  color  or  race,  date  of  birth,  place  of  birth  and  previous 
marital  status.  Section  3365,  supra,  does  not  require  that  the 
exact  age  of  the  marriage  parties  be  entered  upon  the  license,  but 
it  is  sufficient  to  merely  state  that  the  party  is  over  the  age, 
twenty-one  if  a male  and  eighteen  if  a female.  If  under  this  age, 
consent  of  the  parent  or  guardian  is  made  necessary  by  the  terms 
of  Section  3370,  R.S.Mo.  1939. 

Section  3361,  R.  S.  Mo.  1939,  prohibits  certain  marriages, 
and  Section  3364,  Mo.  R.S.A.,  as  amended,  provides  that  certain 
health  reports  must  be  obtained  before  a marriage  license  may 
lawfully  be  issued. 

If  a male  and  female  should  apply  to  the  recorder  for  a mar- 
riage license,  and  having  shown  that  they  meet  the  requirements 
so  as  to  be  legally  entitled  to  the  same,  it  becomes  the  recorder's 
duty  to  issue  the  license.  His  wilfull  neglect  or  failure  to  is- 
sue the  license  would  make  him  subject  to  prosecution  for  a mis- 
demeanor under  the  provisions  of  Section  3367,  R.  S.  Mo.  1939.  We 
think  that  it  would  be  no  defense  for  a recorder  to  refuse  to  is- 
sue a license  on  the  grounds  that  the  persons  applying  refuse  to 
give  certain  of  the  information  contained  in  the  State  Registrar's 
form.  In  these  premises,  it  is  our  opinion  that  the  information 
to  be  furnished  the  State  Registrar  may  be  limited  to  that  shown 
on  the  records  of  the  recorder. 

However,  we  also  see  no  objection  to  the  co-operation  of  the 
recorders  with  the  State  Registrar  in  making  the  information  avail- 
able, if  it  is  possible  to  obtain  it,  at  the  time  of  the  issuance 
of  the  license.  One  of  the  evident  purposes  of  House  Bill  No.  65 
is  to  provide  a central  agency  to  which  persons  seeking  informa- 
tion concerning  marriages  and  the  like  may  apply  and  be  directed 
to  the  county  and  official  from  whom  they  may  obtain  the  desired 
information.  The  office  of  Vital  Statistics  is  performing  a great 
public  service  and  should  have  the  co-operation  of  public  officials 
insofar  as  they  are  able. 
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We  are  also  of  the  opinion  that  the  information  to  be  fur- 
nished the  State  Registrar  concerning  divorces  and  annulments  of 
marriage  may  be  obtained  from  the  records,  decrees  and  pleadings 
in  the  case,  and  that  it  is  not  necessary  for  the  clerk  to  go  to 
other  sources  for  the  information.  The  furnishing  of  certain  in- 
formation is  not  a requirement  to  be  met  before  a decree  of  divorce 
may  be  obtained,  and  in  some  instances  the  clerk  might  not  be  able 
to  obtain  the  information  at  all.  Here  again,  it  would  depend  to 
a large  extent  upon  the  co-operation  of  the  parties  to  the  divorce 
proceedings.  We  are  reluctant  at  this  time,  in  the  very  beginning 
of  this  vast  undertaking  of  the  collection  of  vital  statistics,  to 
say  that  the  Legislature  intended  that  the  clerks  and  recorders 
should  obtain  information  from  sources  outside  their  official  rec- 
ords and  transmit  the  same  to  the  State  Registrar. 

Section  16  of  House  Bill  No.  65  provides  generally  that  the 
forms  of  certificates  shall  include  as  a minimum  the  items  re- 
quired by  the  respective  standard  certificates  as  recommended  by 
the  National  Office  of  Vital  Statistics.  It  is  our  view  that  the 
correct  interpretation  of  this  section  is  that  it  applies  to  such 
matters  as  births,  deaths,  stillbirths,  etc.,  and  was  not  intended 
to  be  read  in  connection  with  Sections  34-37. 

We  have  been  informed  that  the  circuit  clerks  and  recorders, 
almost  without  exception,  are  co-operating  very  well  with  the  State 
Registrar  in  the  matter  of  furnishing  the  information  which  the  of- 
fice seeks.  As  above  stated,  we  see  no  reason  why  this  co-operation 
may  not  be  continued  in  the  public  interest  where  it  is  possible  to 
do  so. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the  only 
information  which  may  be  required  by  the  State  Registrar  of  Vital 
Statistics,  by  virtue  of  Sections  34  to  37  of  House  Bill  No.  65,  is 
that  which  may  be  obtained  from  the  official  records  of  the  clerks 
and  recorders . 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  Genearl 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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OFFICERS:  Deputy  sheriffs  appointed  by  the  sheriff  in  counties  of 
third  class  under  authority  of  Sec.  2,  Laws  of  1945 , p. 

1562,  do  not  have  a "term  of  office  and  compensation  of 
such  deputies  may  be  changed  at  any  time  by  the  circuit  judge. 


Filed:  #37 


January  14,  1948 


Honorable  Leo  J.  Harned 
Prosecuting  Attorney 
Pettis  County 
Sedalia,  Missouri 

Dear  Sir: 
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This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"As  you  know,  the  deputy  sheriffs  at  the 
present  time  are  upon  a salary  basis,  the 
salary  being  fixed  by  the  Circuit  Judge. 

This  is  in  accordance  with  the  laws  enacted 
in  1945.  We  have,  here  in  this  county,  a 
deputy  sheriff  who  has  been  appointed  for 
a term  which  expires  January  1,  1949.  He 
is  desirous  of  an  increase  in  his  salary, 
to  meet  higher  living  costs. 

"The  question  has  arisen  whether,  under  the 
present  Constitution,  he  can  legally  receive 
an  increase  of  salary  during  his  present  term. 

Article  J,  Section  13,  of  the  present  Consti- 
tution, provides  ‘compensation  that  state, 
county,  and  municipal  officers  shall  not  be 
increased  during  the  term  of  office*.  The 
Supreme  Court,  as  you  know,  in  Case  of  State 
Ex  Re  vs.  Bus,  135  Mo.  325 , has  held  that  the 
deputy  sheriffs  appointed  by  the  sheriffs, 
with  approval  of  the  Court,  under  the  Statutes, 
as  they  then  stood,  are  public  officers.  Also, 
that  they  possess  all  the  powers  to  perform 
any  of  the  duties  prescribed  by  law,  to  be  per- 
formed by  the  sheriff,  and  his  powers  and  du- 
ties are  equal  to  those  of  the  sheriff  himself; 
that  the  deputy  sheriff  is  a public  officer, 
under  the  laws  of  this  State,  and  his  powers 
are  equal  with  that  of  the  sheriff. 
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"In  view  of  the  Constitutional  provision, 
and  the  decision  which  is  cited,  tha’e  is  a 
question  in  my  mind  whether  or  not  this  deputy 
sheriff  can  legally  have  his  salary  increased 
during  the  year  1948. 

"I  would  very  much  appreciate  an  opinion  from 
your  department  upon  this  question." 

We  presume  that  the  deputy  sheriff  referred  to  in  your 
letter  is  one  appointed  by  virtue  of  Section  2,  Laws  of  Missouri, 

19 45,  page  1562,  providing  for  the  appointment  of  deputies  by  the 
sheriff  of  a third  class  county,  providing  that  the  judge  of  the 
circuit  court  shall  determine  the  number  and  compensation  of  such 
deputies  and  that  the  judge  shall  annually,  and  oftener  if  neces- 
sary, review  his  order  fixing  the  number  and  ompensation,  and 
that  the  sheriff  may  at  any  time  discharge  such  deputies.  It  is 
our  opinion  that  the  provision  in  such  section  that  the  sheriff 
may  at  any  time  discharge  any  deputy  is  equivalent  to  stating 
that  the  deputy  serves  at  the  pleasure  of  the  appointing  power. 

We  are  enclosing  a copy  of  an  official  opinion  of  this  de- 
partment rendered  to  B.  H.  Howard  under  date  of  August  16,  1947, 
in  which  this  department  held  that  an  officer  who  serves  at  the 
pleasure  of  the  appointing  power  does  not  have  a "term  of  office," 
and  that  the  constitutional  prohibition  against  increasing  an  of- 
ficer’s salary  during  his  term  of  office  does  not  apply  to  such 
an  officer. 

We  are  further  persuaded  to  the  view  that  such  deputy  sheriff 
does  not  have  a "term  of  office"  and  that  the  constitutional  pro- 
hibition against  increasing  an  officer’s  salary  during  his  term 
of  office  does  not  apply  to  a deputy  sheriff  in  a county  of  the 
third  class,  since  Section  2,  laws  of  Missouri,  194-5,  page  1562, 
provides  that  the  circuit  judge  shall  annually,  and  oftener  if 
necessary,  review  his  order  fixing  the  number  and  compensation 
of  the  deputies . Since  the  circuit  judge  may  review  his  order 
both  as  to  the  number  and  compensation  as  often  as  necessary,  it 
is  obvious  that  he  may  change  either  the  number  or  the  compensation 
of  such  deputies  when  he  sees  fit. 

You  state  that  the  deputy  has  been  appointed  for  the  term 
which  expires  January  1,  1949,  but,  in  view  of  the  foregoing,  it 
is  our  opinion  that  he  could  hot  have  been  appointed  for  such  a 
term  and  that  the  constitutional  prohibition  against  increases 
in  salary  does  not  apply  to  such  an  officer. 
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CONCLUSION 


It  Is  the  opinion  of  this  department  that  a deputy  sheriff 
appointed  by  a sheriff  of  a third  class  county  under  the  pro- 
visions of  Section  2,  Laws  of  Missouri,  19^5>  page  1562,  does  not  have 
"term  of  office,"  and  that  the  compensation  of  such  deputy  may  be 
changed  at  any  time  by  the  circuit  judge. 

Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  MEOR 

Attorney  General 
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CITIES  OF  THI.D  CLASS:  City  of  third  class  Las  power  to  arrest,  try 
ORDINANCES:  and  fine  a person  driving  a motor  vehicle 

DRUNKEN  DRIVING:  while  intoxicated  within  the  limits  of  such 

city  when  an  ordinance  on  such  subject  has 
been  passed. 


January  21,  194# 


Honorable  Leo  J.  Earned 
Prosecuting  attorney 
Pettis  County 
Sedalia,  Ids sour! 
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Dear  Sir: 


This  i3  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"I  would  like  to  know  whether  or  not  a city 
of  the  third  class  has  the  power  and  author- 
ity under  city  ordinance  to  arrest,  try,  and 
fine  a person  charged  with  driving  a motor 
vehicle  while  intoxicated.” 

Section  6949,  R*  3.  ho.  1939,  provides  as  follows: 

"The  mayor  and  council  of  each  city  governed 
by  this  article  shall  have  the  care,  manage- 
ment and  control  of  the  city  and  its  finances, 
and  shall  have  power  to  enact  and  ordain  any 
and  all  ordinances  not  repugnant  to  the  Con- 
stitution and  laws  of  this  state,  and  such 
as  they  shall  c’eex  expedient  for  the  good  gov- 
ernment of  the  city,  the  preservation  of  peace 
and  good  order,  the  benefit  of  trade  and  com- 
merce, and  the  health  of  the  inhabitants  there- 
of, and  such  other  ordinances,  ru  es  and  regu- 
lations as  may  be  deemed  necessary  to  carry 
such  powers  into  effect,  and  to  alter,  modify 
or  repeal  the  same.” 

In  construing  the  above-quoted  section,  the  Springfield 
Court  of  Appeals  held  in  the  case  of  Carthage  v.  Block,  139  I*k>. 
App.  3#6,  that  such  section  authorised  the  passage  of  an  ordi- 
nance prohibiting  the  drinking  of  intoxicating  liquors  on  the 
str  ets,  etc.,  of  Carthage,  sven  though  the  ordinance  in  that 
case  was  held  unreasonable,  the  court  recognised  the  right  of 
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the  city  to  enact  a reasonable  ordinance  under  authority  of  Sec- 
tion 6949.  The  court  said,  1*  c.  3#9: 

"Among  the  powers  granted  by  the  State  to 
cities  of  the  third  class— of  which  the  city 
of  Carthage  is  one— is  the  power  ’to  enact 
ordinances  to  prohibit  and  suppress  houses 
of  prostitution  and  other  disorderly  houses 
and  practices  and  gambling  houses  and  all 
kinds  of  public  indecencies.’  (R,  S.  1399, 
section  5o35>)  And,  in  what  is  called  the 
general  welfare  clause,  section  5#34,  R*  S. 

1399,  it  is  provided:  ’The  mayor  and  coun- 
cil of  each  city  governed  by  this  article 
shall  have  the  care,  management  and  control 
of  the  city  and  its  finances,  and  shall  have 
power  to  enact  and  ordain  any  and  all  ordi- 
nances not  repugnant  to  the  constitution  and 
laws  of  this  State,  and  such  as  they  shall 
deem  expedient  for  th'e "good  government  of  the 
clty.~tne  preservation  of  peace  and  good 
order,  tie  benefit  of  trade  and  commerce,  and 
the  health  of  the  inhabitants  thereof,  and 
such  other  ordinances,  rules  and  regulations  as 
may  be  deemed  necessary  to  carry  such  powers 
into  effect,  and  to  alter,  modify  or  repeal 
the  same.* 

"Is  the  ordinance  in  question  a necessary  or 
proper  police  regulation?  Is  it  to  be  deemed 
by  the  courts  as  ’expedient  for  the  good  gov- 
ernment of  the  city,  the  preservation  of  peace 
and  good  order,*  or  should  it  be  denounced  as 
an  unwarrantable  invasion  of  the  ’personal 
liberty*  of  the  citisen? 

"Should  we  find  that  the  conduct  interdicted 
was  a proper  subject  for  police  regulation, 
we  think  there  can  be  no  reasonable  question 
of  the  power  of  the  city  to  enact  the  ordi- 
nance under  the  grant  embodied  in  the  provi- 
sions of  the  general  welfare  clause,  though 
the  subject  of  this  precise  regulation  is  not 
specifically  mentioned  in  the  statute.  In  the 
case  of  City  v.  Schoenbusch,  95  fto.  618,  the 
Supreme  Court  said:  ’General  welfare  clauses 
are  not  useless  appendages  to  the  charter  pow- 
ers of  municipal  corporations.  They  are  de- 
signed to  confer  other  powers  than  those  spe- 
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cifically  named.  The  difficulty  in  mak- 
ing specific  enumeration  of  all  such  pow- 
ers as  may  be  properly  delegated  to  munici- 
pal corporations  renders  it  necessary  to 
confer  such  powers  in  general  terms.  Ordi- 
nances relating  to  the  comfort,  health, 
good  order,  convenience  and  general  welfare 
of  the  inhabitants  are  regarded  as  the 
exercise  of  police  regulations.1 

The  court  further  said,  1.  c.  391: 

"The  doctrine  of  these  cases  was  applied  by 
the  St.  Louis  Court  of  Appeals  in  the  case 
of  the  city  of  Lebanon  v.  Gordon,  99  Ko.  App. 

277.  ’There  can  be  no  doubt  of  the  author- 
ity of  the  mayor  and  board  of  aldermen  of  a 
city  of  the  fourth  class  to  pass  an  ordinance 
to  punish  the  offense  under  the  general  power 
to  pass  such  ordinances  as  "shall  be  deemed 
expedient  fur  the  good  government  of  the  city, 
the  preservation  of  peace  and  good  order. 

The  enactment  of  an  ordinance  by  a city  of  the  third  class 
regarding  the  driving  of  a :aotor  vehicle  while  intoxicated  is, 
therefore,  a proper  police  regulation  under  authority  of  Section 
6949.  The  fact  that  there  is  a state  law  which  makes  driving 
while  intoxicated  a graded  felony  does  not  preclude  the  right 
of  a city  of  the  third  class  to  enact,  and  enforce  by  fine,  an 
ordinance  regarding  driving  while  intoxicated  within  the  city 
limits. 

In  the  case  of  City  of  St.  Louis  v.  Vert , 34  Mo.  204,  the 
Supreme  Court  upheld  a conviction  for  violation  of  a city  ordi- 
nance of  St.  Louis  regarding  the  carrying  of  concealed  weapons, 
even  though  there  was  a state  law  on  the  same  subject,  and  held 
that  a prosecution  for  a violation  of  a city  ordinance  was  a 
civl  1 proceeding.  The  court  said,  1.  c.  209: 

"The  action  is  a civil,  rather  than  a crimi- 
nal one,  for  breach  of  a city,  not  a state 
law,  and  does  not  affect,  and  is  not  affected 
by,  the  state  law  against  the  carrying  of  con- 
cealed weapons.  Hollwedell  case,  supra. 

Under  its  general  grant  of  powers,  the  city 
might  well  adopt  and  enforce,  in  maimer  as 
provided,  such  an  ordinance  as  appellant  is 
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found  to  have  violated.  It  is  a wholesome 
provision  for  the  presexvation  of  peace  and 
order  in  the  city. 

*<**$***** 

"The  constitution  is  not  violated  in  the  mak- 
ing or  enforcing  of  the  ordinance.  In  the 
constitution  the  citizen  has  many  priceless 
rights  guaranteed  to  him;  but  unluckily  for 
appellant,  the  'right*  to  carry  concealed  in 
his  hip  pocket  knuckles  of  brass,  a weapon 
of  dangerous  and  deadly  character,  is  not  a 
'right*  protected  by  any  constitutional  guar- 
anty." 

The  Supreme  Court  held  in  the  case  of  Sttte  v.  i.uir,  164 
Ho.  610,  that  since  a prosecution  for  violation  of  b city  ordi- 
nance of  Mexico  was  a civil  action,  that  after  a conviction  of 
violating  the  ordinance,  a prosecution  for  the  same  act  in  the 
circuit  court  for  violating  the  state  law  was  not  unconstitu- 
tional as  violating  the  constitutional  prohibition  against 
double  jeopardy.  The  court  said,  1.  c.  615: 

"These  deliverances  of  this  court  thus  es- 
tablishing that  a prosecution  under  a city 
ordinance  was  but  a civil  action,  necessar- 
ily precluded  the  idea  of  a conviction  of 
violating  such  ordinance  from  being  pleaded 
in  bar  of  a prosecution  by  the  State  of  a 
crime  based  on  a violation  of  a State  stat- 
ute, which  prosecution  rests  on  the  same  foun- 
dation of  fact  as  did  the  act  for  doing  which 
the  city  first  moved  against  the  defendant. 

In  a plea  in  bar  to  the  prosecution  of  the 
State,  the  defendant  must  allege  and  prove 
that  he  is  prosecuted  for  the  same  crime  of 
which  he  had  been  autre  fois  convict,  or  autre 
fois  acuit . in  a prior  prosecution  by  the 
city.  But  this  he  can  not  prove,  if  the  pro- 
ceeding instituted  by  the  city  was  but  a civil 
action. " 

The  Supreme  Court  in  the  case  of  Canton  v.  McDaniel,  1SS 
Mo.  207,  on  the  authority  of  the  i uir  case,  supra,  held  that  an 
acquittal  in  a prosecution  by  the  State  was  no  bar  to  a civil 
action  under  an  ordinance  of  a city.  The  court  said,  1.  c.  228: 
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"The  civil  action  by  the  town  for  violat- 
ing its  ordinance  was  not  affected  by  the 
criminal  prosecution  by  the  State.  The  ac- 
quittal of  the  latter  wa3  no  bar  to  the 
civil  action.  * * *** 

The  Kansas  City  Court  of  Appeals  in  the  case  of  City  of 
Linneus  v.  Dusky,  19  o.  App.  20,  held  that  an  ordinance  of  the 
City  of  Linneus  with  regard  to  the  carrying  of  concealed  weapons 
did  not  conflict  with  the  State  law  on  the  same  subject,  and 
said,  1.  c.  23: 

'’’Certainly  there  is,  in  contemplation  of  well 
settled  rules  of  law,  no  conflict  between 
these  laws.  Both  the  state  and  the  city  ruay 
punish  for  the  same  offence.  State  v.  Bentz, 

11  Mo.  61;  City  of  St.  Louis  v.  Cafferata , 

24  Mo  • 96-9*7-  H 

Section  6913,  S.  Mo.  1939,  which  provides,  in  part,  as 
follows : 

"If.  in  the  progress  of  any  trial  before  the 
police  judge,  it  shall  appear  that  the  ac- 
cused ought  to  be  put  upon  his  trial  for  an 
offense  against  the  criminal  laws  of  the  state 
and  not  cognizable  before  him  as  police  judge, 
he  shall  immediately  stop  all  further  proceed- 
ings before  him  as  police  judge,  and  shall 
cause  the  complaint  to  be  made  before  himself 
as  a justice  of  the  peace,  or  before  some 
other  justice  of  the  peace,  and  the  accused 
shall  thereupon  be  proceeded  against  in  the 
manner  provided  by  general  law.  * * ♦* 

would  not  prohibit  a city  of  the  third  class  from  proceeding 
under  an  ordinance  with  regard  to  driving  while  intoxicated, 
since  such  section  ha3  been  held  to  be  directory  only,  and since 
a prosecution  for  violation  of  art  ordinance  is  a civil  action 
only  and  is  cognizable  before  the  police  judge. 

In  the  case  of  Poplar  Bluff  v.  Meadows,  1&7  Mb.  App.  450, 
the  Springfield  Court  of  Appeals  said,  1.  c.  456: 

"Defendant  contends  that  the  evidence  adduced 
shows  that  he  was  guilty  of  a felony  for  dis- 
playing the  sign  of  an  honest  occupation  when 
in  fact  he  was  conducting  a bawdyhouse  and  that 
the  city  thereupon  lost  its  right  to  prosecute 
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under  its  ordinances,  citing  section  4758 
and  section  9191,  Revised  Statutes  1909. 

The  defendant  is  not  charged  with  or  con- 
victed of  a felony;  nor  will  this  judgment 
bar  a prosecution  by  the  State  under  sec- 
tion 4758.  Section  9191  is  merely  a direc- 
tory statute  and  not  one  that  can  avail  the 
defendant  in  this  connection." 

The  ordinance  of  a third  class  city  with  regard  to  driving 
while  intoxicated  need  only  be  such  an  ordinance  as  will  con- 
form with  the  state  law  on  the  same  subject  as  the  ordinance, 
under  the  requirements  of  Section  7442,  R.  S.  1939* 

Since  in  the  statement  of  facts  in  your  request  for  an 
opinion  you  liave  stated  that  the  violation  of  the  ordinance 
would  result  In  a fine,  it  is  obvious  that  the  city  ordinance 
in  such  case  would  conform  with  the  state  law  on  the  same  sub- 
ject. 


CUNCLUSIUN 


It  is  the  opinion  of  this  department  that  a city  of  the 
third  class  has  the  power  and  authority,  under  an  ordinance  of 
such  city  with  regard  to  driving  a motor  vehicle  while  intoxi- 
cated within  the  city  limits,  to  arrest,  try  and  fine  a person 
charged  with  the  violation  of  such  ordinance. 


Respectfully  submitted, 


G.  B.  BURRS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


Attorney  General 


CBBsHR 


CHIROPODY: 


Person  advertising  as  "orthopedic  snoemaker"  and 
"foot  appliance  specialist"  is  engaged  in  practice 
of  chiropody. 


February  20,  194# 


i_i . a.  Hansen,  u » j • • 
secretary 

i«iissouri  State  Board  of  Chiropody 
702  Snukert  Building 
Kansas  City,  Missouri 


near  Sir: 


..e  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 


i.»s  Secretary  of  the  i issouri  otate  Board 
of  Chiropody,  I am  confronteu  with  a 
situation  which  I shall  appreciate  your 
opinion,  whether  or  not  it  is  a violation 
of  toe  Cairo pouy  -ct. 

"enclosed  you  will  find  an  advertisement 
in  the  * Kansas  City  Star*  on  Novemoer  30, 
1947,  of  James  Ventola,  3319  Troost,  Kansas 
City,  Missouri,  You  will  notice  in  this 
advertisement  that  part  of  it  reads,  ^uote, 

' .*e  will  stop  the  settling  ana  comfort  your 
feet  with  our  leather  and  felt  arch  supports 
raade  to  your  individual  foot  measurement. 


"-e  gradually  build  your  arch  supports  up 
to  normal  over  a perioo  of  90  days,  plus 
our  comfortable,  free  service.*  Unquote. 

"In  my  opinion,  tne  above  statement  would 
matte  tne  people  believe  that  he  is  making 
a support  for  tne  individual  and  then  mak- 
ing individual  adjustments  for  health  pur- 
poses, rather  than  selling  a stock  support, 
according  to  sizes  made  and  sold  as  a piece 
of  mercnandise. 


"You  will  notice  in  this  advertisement  that 
ne  is  holding  nimself  out  as  a foot  appliance 
specialist,  one  who  knows  how  a shoe  with  an 
arch  support  should  be  fit  to  be  comfortable. 
It  is  my  opinion  tnat  he  is  trying  to  make 
tne  people  believe  that  he  has  a special 
knowledge  regarding  tne  foot." 
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On  November  3,  1947,  this  department  issued  to  your  board 
an  opinion,  copy  of  which  is  enclosed  herewith,  to  tne  effect 
that  one  who  is  not  licensed  to  practice  chiropody,  and  who 
advertises  and  holds  nimself  out  as  a ’’Cuneiform  Specialist” 
violates  the  ;ro.ioions  of  Section  9300,  R.B.  Lo.  1939*  which 
pronibits  the  practice  of  chiropody  without  a license.  The 
principles  which  were  applied  in  that  opinion  are,  we  believe, 
^icable  to  the  present  situation.  In  tnio  case,  tne  person 
advertises  himself  as  a "foot  appliance  specialist.”  by  doing 
so,  he  purports  to  treat  tne  foot  by  "mechanical  means,"  which 
is,  under  Section  9301,  R.S.  to.  1939,  prima  facie  evidence  of 
tne  practice  of  chiropody.  By  so  advertising,  he  also  places 
himself  beyond  the  exem  l on  proriiwi  by  ^caon  93uy,  .....  , o. 
1939,  which  extends  to  manufacturers  and  dealers  in  shoes  or 
corrective  appliances  for  deformed  feet,  that  section  expressly 
providing  that  such  manufacturers  and  dealers  shall  not  be 
entitled  to  practice  chiropody  unless  licensed  to  do  so. 


QONOnUoiUN 

One  who  advertises  as  an  "orthopedic  shoemaker"  and  "foot 
appliance  specialist"  is  engaged  in  t.ie  practice  of  chiropouy 
under  section  9301,  ft. 5.  Mo.  1939;  anu,  if  he  uoes  so  without 
a license  to  practice  cniropody,  violates  section  9300,  R.o. 
1939« 


Respectfully  submitted, 


ROBERT  R.  ..ALBURN 

assistant  Attorney  General 

APPRO  Vul): 


J~.  ...  TITOk 

Attorney  General 
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LIQLOu  Sec.  4992,  R.S.  Mo.  1939,'-  applies  to  the  provisions 

of  Art.  2,  Chap,  32  in  existence  at  the  time  said 
Sec.  was  enacted,  and  also  applies  to  any  orovi- 
sion  of  Art.  2,  Chapter  32,  enacted  by  the  Legis- 
lature since  the  time  of  its  enactment. 


honorable  Leo  J.  Harned 
Prosecuting  attorney 
Pettis  County 
Seda lie,  Missouri 

Dear  Mr.  llarned: 

Your  opinion  request  of  recent  date  reads  as 

follows : 

"Will  you  please  inform  me  whether 
or  not  section  4992 , it.o.  Missouri, 

1939,  of  the  Liquor  Laws  of  Missouri, 
applies  to  liquor  laws  passed  by  the 
Legislature  after  this  act  was  pass- 
ed, or  does  the  ordinary  misdemeanor 
penalty  apply. 

MI  would  appreciate  your  opinion  at 
your  earliest  convenience." 

Section  4992,  R.3.  Mo.  1939,  is  contained  in 
Article  2,  Chapter  32,  R.b.  Mo.  1939,  entitled  "Non- 
intoxicating  beer  Laws". 

Section  4992,  supra,  was  enacted.  Laws  of 
Missouri,  1935,  page  395,  as  Section  lolo9z-20.  Said 
section  is  as  follows: 

"Any  person  violating  any  of  the  pro- 
visions of  this  article  shall  be  cteem- 
ed  guilty  of  a misdemeanor,  except 
where  the  punishment  is  specifically 
prescribed  by  this  article,  and  shall 
be  punished  by  imprisonment  in  the 
county  jail  for  a term  of  not  more  than 
one  year,  or  by  a fine  of  not  less  than 
fifty  dollars  (,50.00)  nor  more  than 
one  thousand  dollars  (£1,000.00)  or  by 
both  such  fine  and  Jail  sentence." 
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This  Section  specifically  provides  that  a vio- 
lation of  any  of  the  provisions  of  Article  2,  Chapter 
32,  where  no  specific  penalty  is  imposed,  shall  be  con- 
sidered a misdemeanor  and  punished  in  the  manner  as  pro- 
vided therein.  We  deem  it  well  to  point  out  that  in  Laws 
of  Missouri,  1933,  there  was  enacted  by  the  Legislature, 
page  264,  Section  I3l39y,  a provision  providing  that: 

"Any  person  convicted  of  the  violation  of  any  provision 
of  this  article,  the  violation  of  which  is  by  this  ar- 
ticle defined  as  a misdemeanor,  and  for  which  no  specific 
punishment  is  in  this  article  provided,  shall  upon  convic- 
tion thereof  be  punished  as  otherwise  provided  by  law. 

This  Section  was  repealed  by  the  re-enacting  Act 
of  1939,  Laws  of  Missouri,  1939,  page  824,  Section  13l39y, 
and  is  now  shown  in  the  Revised  Statutes  of  Missouri,  1939, 
as  Section  4974,  and  reads,  in  part,  as  follows: 

"Any  violation  of  any  of  the  provisions 
of  this  article  not  otherwise  defined, 
shall  be  a misdemeanor,  and  any  person 
guilty  of  violating  any  of  said  provi- 
sions, and  for  which  violation  no  other 
penalty  is  by  this  article  imposed, 
shall,  upon  conviction  thereof  be  ad- 
judged guilty  of  a misderaeaa  or  and  pun- 
ished by  a fine  of  not  Iss  than  Fifty 
(^50.00)  Dollars,  nor  more  than  One 
Thousand  ($1,000.00)  Dollars,  or  by 
imprisonment  in  the  county  jail  for  a 
term  not  exceeding  one  year,  or  by 
both  such  fine  and  jail  sentence.  * & *" . 

It  is  obvious  that  the  two  sections  of  the  Missouri 
Statutes,  Section  4992,  supra,  and  the  above  quoted  part  of 
Section  4974,  are  identical  in  purpose  and  content. 

.There  are  many  provisions  in  Article  2,  Chapter  32, 
R.3.  Mo.  1939,  which  provide  a specific  penalty  for  a vio- 
lation, of  said  Section,  such  as:  the  penalty  lor  evading 
the  permit  or  inspection  fee,  Sectipn  4971,  R.S.  Mo.  1939; 
the  penalty  for  unlawful  sale  or  use  of  stamps.  Section  4969 
R.S.  Mo.  1939.  Many  provisions  of  Article  2,  Chapter  32,  R. 
Mo.  1939,  do  not  provide  a specific  penalty:  for  example. 
Section  4963,  R.S.  Mo.  1939,  provides  how  beer  3hall  be  sold 
but  establishes  no  penalty  for  a violation  of  said  Section; 
Section  4980,  R.S.  Mo.  1939,  makes  it  unlawful  to  use  mater- 
ials other  than  those  named  in  the  Section  in  the  manufacture 
of  beer,  but  provides  no  specific  penalty  for  the  violation 
of  said  Section. 
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Support  for  the  reasoning  outlined  above  is  found 
in  the  case  of  State  vs.  Cox,  234  Mo.  605.  While  it  is 
true  that  this  case  is  not  concerned  with  the  Liquor  Con- 
trol Act,  it  does  denote  what  we  believe  to  be  the  proper 
legal  principle.  In  that  case  the  defendant  was  found 
guilty  of  obstructing  a police  officer  in  the  discharge 
of  his  official  duty  as  prohibited  by  Section  4363,  R.S. 
Mo.  1909.  The  defendant  was  convicted  and  appealed  to  the 
Supreme  Court.  One  of  the  contentions  raised  by  the  de- 
fendant was  thut  Section  4363,  R.S.  Mo,  1909,  prohibiting 
the  obstruction  of  officers  in  the  discharge  of  their  of- 
ficial duties  could  not  apply  to  an  officer  seeking  to 
enforce  the  primary  election  law  because  such  primary  law 
was  enacted  subsequent  to  said  Section  4363.  The  Court, 
in  answering  this  contention,  made  the  following  observa- 
tion, l.c.  610: 

" v a The  primary  election  law  makes  no 

special  provisions  for  Its  enforcement, 
hence  the  courts  will  assume  that  the 
aforesaid  section  in  regard  to  obstruct- 
ing officers  was  meaa  t to  apply  arrests 
for  its  violation.  To  rule  otherwise  would 
be  equivalent  to  saying  thut  every  time  a 
new  criminal  statute  is  enacted,  before  it 
could  be  enforced,  the  whole  body  of  the 
criminal  procedure  must  be  amended  or  re- 
enacted; otherwise  it  would  not  apply  to 
such  new  law.  We  are  of  opinion  that  In 
enacting  section  4363,  supra,  it  was  in- 
tended by  the  General  Assembly  that  it 
should  apply  to  all  future  arrestB  and 
prosecutions,  whether  for  violation  of 
laws  thereafter  enacted  or  statutes  then 
in  existence. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  department 
that  Section  4992,  R.S.  Mo.  1939,  applies  to  the  provi- 
sions of  Article  2,  Chapter  32,  in  existence  at  the  time 
said  Section  was  enacted,  and  also  applies  to  any  provi- 
sion of  Article  2,  Chapter  32,  enacted  by  the  Legislature 
since  the  time  of  its  enactment. 


Respectfully  submitted. 


APPROVLD : 


WILLIAM  C.  BLaIR 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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OFFICERS*  Offices  of  Judge  of  County  Court  and  Member  of  the  County 
Board  of  Education  inconsistent. 


July  1,  1948 


Honorable  Lane  Harlan, 
Prosecuting  Attorney 
Cooper  County, 
Boonville,  Missouri. 

Dear  Sir: 
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We  have  received  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"Judge  William  Oerhardt,  a member  of  our 
County  Court,  is  desirous  of  getting  an 
interpretation  of  Senate  Bill  No.  307  of 
the  Sixty-Fourth  General  Assembly.  As  a 
member  of  the  County  Court  he  desires  to 
know  whether  or  not  he  would  be  eligible 
to  become  a member  of  the  County  Board  of 
Education.  Judge  Oerhardt  is  qualified 
to  be  a member  under  Section  One  of  the  act. 

His  specific  question  is  whether  or  not  the 
office  of  County  Judge  would  be  incompatible 
with  the  office  of  a member  of  the  County 
Board  of  Education?" 

Senate  Bill  No.  307  of  the  64th  Oeneral  Assembly  provides 
for  the  creation  of  county  boards  of  education  within  each  county 
of  the  state.  The  board  is  to  be  composed  of  six  members.  Sec- 
tion One  of  the  Act  provides  for  their  selection  by  members  of  the 
boards  of  education  and  boards  of  directors  of  the  various  school 
districts  of  each  county.  TCie  persons  so  selected  are  required  to 
be  citizens  of  the  United  States  and  of  the  State  of  Missouri,  a 
resident  householder  of  the  county  and  not  less  than  twenty-four 
years  of  Age. 

Section  6 of  Act  provides  as  follows: 

"Section  6.  The  county  board  of  education, 
as  provided  for  in  the  preceding  sections, 
shall 

"(l)  Within  six  months  after  its  organization, 
make  or  cause  to  be  made  and  completed  a com- 
prehensive study  of  each  school  district  of 
the  county  and  prepare  a plan  of  reorganiza- 
tion. Such  study  shall  include: 

"(a)  The  assessed  tax  valuation  of  each 
existing  district  and  the  differences  in 
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such  valuation  under  the  proposed  reorgan- 
ization plan; 

"(b)  The  size,  geographical  features  and 
the  boundaries  of  the  proposed  enlarged 
districts; 

"(c)  The  number  of  pupils  attending  school, 
average  daily  attendance,  and  the  population 
of  the  proposed  enlarged  districts; 

"(d)  The  location  and  conditions  of  school 
buildings  and  their  accessibility  to  the  pupils; 

"(e)  The  location  and  condition  of  roads, 
highways  and  natural  barriers  within  the  county; 

"(f)  The  high  school  facilities  of  the  county 
and  recommendations  for  improvement  of  same; 

"(g)  The  conditions  affecting  the  welfare  of 
the  teachers  and  pupils t 

"(h)  Any  other  factors  concerning  adequate 
facilities  for  the  pupils. 

"(2).  Upon  completion  of  the  comprehensive  study,  but 
not  later  than  May  1,  1949,  submit  to  the  State  Board 
of  Education,  a specific  plan  for  the  reorganization 
of  the  school  districts  of  the  county.  Such  plan 
shall  be  in  writing  and  shall  include  such  charts, 
maps  and  statistical  information  as  are  necessary  to 
properly  document  the  plan  for  the  proposed  reorganized 
districts. 

"(3).  Continue  to  study  the  school  system  of  the 
county  and  propose  subsequent  reorganization  plans  as 
conditions  warrant. 

"(4).  Cooperate  with  boards  of  adjoining  counties 
in  the  solution  of  common  organization  problems,  and 
submit  to  the  State  Board  of  Education  for  final  de- 
cision any  and  all  organization  questions  on  which 
the  cooperating  boards  fall  to  agree. 

"(5).  Approve  the  budget  prepared  by  the  county 
superintendent  of  schools  in  cooperation  with  the 
clerks  of  the  boards  of  the  several  districts  and 
approve  the  audit,  made  by  the  county  superintendent. 
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of  the  expenditures  report  prepared  by  the  dist- 
rict clerk  and  submitted  for  the  approval  of  the 
State  Board  of  Education. 


"(6).  Continue  to  advise  with  the  county  super- 
intendent of  schools,  school  patrons,  and  school 
officials  on  all  matters  pertaining  to  the  im- 
provement of  the  schools  in  the  comity." 

Section  4 contains  the  following  provision: 


"*  * * If  one  or  two  vacancies  occur  in  the 
membership  of  the  county  board  of  education 
the  remaining  members  shall,  before  transact- 
ing any  official  business,  appoint  one  or  two 
qualified  persons  to  fill  such  vacancies  until 
the  next  annual  meeting  for  the  election  of  the 
members  of  the  county  board  of  education.  In 
the  event  the  board  should  be  unable  to  agree 
in  filling  a vacancy  or  there  should  be  more 
than  two  vacancies  at  any  one  time,  the  comity 
court,  upon  notice  from  the  secretary  of  the 
board' of 'such  vacancy  or  vacancies,  shall  imme- 
diately fill  the  Bame  by  appointment  and  shall 
notify'  said  person  or  persons  in  writing  of  such 
appointment  and  the  person  or  persons  so  appointed 
shall  serve  until  the  second  Tuesday  Tn  'April' 'of  ~ 
the  following  year,  when  their  successors  3hall~be 
elected  for  the  unexplred  term.''  (Emphasis  ours.) 


There  is  no  constitutional  or  statutory  prohibition  against 
the  same  persons  holding  the  office  of  Judge  of  the  county  court 
and  member  of  the  state  board  of  education.  Any  objection  must  be 
based  upon  the  common-law  doctrine,  which  prohibits  one  person  from 
holding  two  or  more  incompatible  offices.  The  rule  as  stated  in 
State  ex  rel.  Walker  v.  Bu3,  135  Mo.  325*  1*0.  338*  36  S.W.  636, 
is  as  follows: 


"The  remaining  inquiry  is  whether  the  duties  of 
the  office  of  deputy  sheriff  and  those  of  school 
director  are  so  inconsistent  and  incompatible  as 
to  render  it  Improper  that  respondent  should  hold 
both  at  the  same  time.  At  common  law  the  only 
limit  to  the  number  of  offices  one  person  might 
hold  was  that  they  should  be  compatible  and  con- 
sistent. The  Incompatibility  does  not  consist  in 
a physical  inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there  must  be 
some  inconsistency  in  the  functions  of  the  two; 
some  conflict  in  the  duties  required  of  the  of- 
fices, as  where  one  has  some  supervision  of  the 
other,  is  required  to  deal  with,  control,  or  as- 
sist him. 
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"It  was  said  by  Judge  Folger  in  People  ex  rel. 
v.  Green,  58  N.Y.  loc.  cit.  304t  'Where  one  of- 
fice is  not  subordinate  to  the  other,  nor  the 
relations  of  the  one  to  the  other  such  as  are 
inconsistent  and  repugnant,  there  is  not  that 
incompatibility  from  which  the  law  declares  that 
the  acceptance  of  the  one  is  the  vacation  of  the 
other.  The  force  of  the  word,  in  its  applica- 
tion to  this  matter  is,  that  from  the  nature  and 
relations  to  each  other,  of  the  two  places,  they 
ought  not  to  be  held  by  the  same  person,  from  the 
contrariety  and  antagonism  which  would  result  in 
the  attempt  by  one  person  to  faithfully  and  im- 
partially discharge  the  duties  of  one,  toward  the 
incumbent  of  the  other.  Thus,  a man  may  not  be 
landlord  and  tenant  of  the  same  premises.  He 
may  be  landlord  of  one  farm  and  tenant  of  another, 
though  he  may  not  at  the  same  hour  be  able  to  do 
the  duty  of  each  relation.  The  offices  must  sub- 
ordinate, one  the  other,  and  they  must  per  se, 
have  the  right  to  interfere,  one  with  the  other, 
before  they  are  incompatible  at  common  law.'" 

In  the  present  case  there  would  appear  to  be  no  essential 
conflict  between  the  duties  of  a judge  of  the  county  court  and 
those  of  a member  of  the  county  board  of  education,  as  hereinabove 
set  out.  However,  the  provision  for  the  filing  of  vacancies  in 
the  county  board  of  education  by  the  county  court  under  certain 
circumstances  does  present  some  difficulty.  If  one  member  of  the 
county  court  is  eligible  to  serve  on  the  county  board  of  educa- 
tion, two  or  three  members  of  the  county  court  might  likewise  do 
so.  Should  there  be  two  members  of  the  county  court  serving  on 
the  county  board  of  education  and  more  than  two  vacancies  occur 
in  the  board  of  education,  the  filling  of  vacancies  would  devolve 
upon  the  county  court,  and  the  two  members  of  the  county  court  who 
were  members  of  the  board  of  education,  would  be  in  a position  to 
fill  the  vacancies  and  thereby  obtain  control  of  the  county  board 
of  education. 

The  Legislature  has  seen  fit,  where  more  than  two  vacancies 
occur,  to  take  the  power  of  filling  the  vacancies  out  of  the  hands 
of  the  county  board  of  education.  However,  in  the  situation  men- 
tioned above,  two  members  of  the  county  court  would  be  in  a posi- 
tion to  fill  the  vacancies  in  such  capacity,  whereas  they  would 
not  be  able  to  do  so  as  members  of  the  county  board  of  education. 

This  situation  is  believed  to  involve  the  possibility  of  antago- 
nism which  the  common  law  rule  is  intended  to  avoid.  The  fact 
that  the  possibility  might  be  remote  does  not  alter  the  applica- 
tion of  the  rule.  (Knuckles  v.  Board  of  Education  of  Bell  County, 

272  Ky.  431,  114  S.W.  (2d)  511). 
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The  courts  of  this  state  have  never  considered  the 
question  of  whether  or  not  the  right  of  appointment  might 
result  in  incompatibility,  but  the  Supreme  Court  of  New  Jersey 
did  so  hold  in  the  case  of  Westcott  v.  Scull,  87  N.J.L.  410, 

98  Atlantic,  407. 


CONCLUSION. 

Therefore,  this  department  is  of  the  opinion  that  the 
offices  of  Judge  of  the  county  court  and  member  of  the  county 
board  of  education  are  inconsistent  and  cannot  be  held  by  the 
same  person. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  'E.-YAYKH 

Attorney-General 
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STATE  COLI^GES:  Vice  President  of  Board  of  Pegents 

serve  remainder  of  biennium  upon  death 

BOARD  OP  REGENTS:  President. 
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August  6,  1948 


Board  of  Regents 

Southeast  Missouri  State  College 
Cape  Girardeau,  Missouri 

Attention:  Miss  Margaret  Barger, 

Secretary  " 

Gentlemen: 

This  is  in  reply  to  you r letter  of  recent  date  requesting 
the  opinion  of-  this  department,  and  reading,  in  part,  as  follows: 

"At  a meeting  of  the  Board  of  Regents  of 
the  Southeast  Missouri  State  College  held 
on  .ednesday,  June  16,  1948,  upon  motion 
of  judge  I.  R.  Kelso,  seconded  by  r. 

ussell  L.  earmont,  the  following  motion 
was  adopted: 

"♦That  the  secretary  of  the  Board  be  and 
she  is  hereby  directed  to  communicate 
with  the  Attorney-General  of  the  State 
of  Missouri  outlining  the  facts  relative 
to  the  death  of  members  of  the  Board  and 
the  appointment  of  their  successors  and 
ask  the  question  as  to  whether  under  the 
State  the  Board  should  elect  a president 
and  other  officers  at  this  time  under  the 
above  fact  or  whether  the  vice  president 
and  other  officers  of  the  organization  shall 
continue  to  the  end  of  the  terms  for  which 
the  new  members  wore  appointed. » 

"The  essential  facts  are  as  follows;  On 
April  7,  1948  Congressman  Orville  Zimmerman, 
of  Kennett,  Missouri,  a member  of  the  Board 
of  Regents,  term  to  expire  January  1,  1949, 
died;  and  on  April  8,  1948  Tonorable  ralph  E. 

3ailoy,  of  Sikes ton,  Missouri,  a member  of 
the  Board  of  Regents,  terra  to  expire  January  1, 
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1953,  also  died.  At  the  meeting  of  the 
Board  of  Regents  of  the  Southeast  Missouri 
State  College  held  June  16,  194',  Honorable 
Russell  L.  Dearmont,  of  St.  Louis,  Missouri, 
presented  his  commission  from  Governor 
Phil  M.  Donnelly  as  successor  to  Congressman 
Orville  Zimmerman  and  Honorable  C.  D. 

Matthews,  3rd,  of  Sikes ton,  Missouri,  pre- 
sented his  commission  from  Governor  Phil  M. 

Donnelly  as  successor  to  the  Honorable 
Ralph  E.  Bailey.  The  Honorable  Ralph  E. 

^ailey  was  President  of  the  Board  of  agents. 

The  Honorable  Fred  A.  Groves,  of  Cape 
Girardeau,  Missouri,  is  Vice  President  of 
the  Board,  The  biennial  organization  of 
the  Board  was  effected  at  its  spring  meeting 
in  1947.  The  normal  time  for  the  election 
of  officers  would  be  the  spring  of  1949." 

Members  of  the  Board  of  Regents  of  the  southeast  issouri 
State  College  at  Cape  Girardeau,  Missouri,  are  appointed  in 
the  following  manner,  as  provided  by  Section  10755,  Laws  of 
Missouri,  1945,  page  1684: 

”Fvery  two  years  during  a regular  session 
of  the  general  assembly,  the  governor  shall, 
by  and  with  the  advice  and  consent  of  the 
senate,  appoint  two  regents  for  each  col- 
lege, and  whenever  a vacancy  occurs  in  either 
of  said  boards  by  death,  resignation,  re- 
moval from  the  district  or  by  operation  of 
law  or  otherwise,  the  governor  shall,  in  a 
like  manner  immediately  appoint  some  com- 
petent person  to  fill  such  vacancy,  and 
communicate  his  action  thereon  to  the  senate 
at  the  next  session  of  the  general  assembly 
thereafter.  The  person  so  appointed  shall 
hold  his  office  subject  to  the  confirmation 
of  the  senate,  for  the  unexpired  term: 

Provided,  that  not  more  than  three  of  said 
board,  excluding  the  state  commissioner  of 
education  shall  belong  to  the  same  political 
party.” 

Said  board  is  composed  of  seven  members  (Section  10754, 
Laws  of  issouri,  1945,  page  1684)  who  hold  office  for  terms 
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of  six  years  (3ectlon  10756,  R.  3.  Mo.  1939),  and  Is  organised 
by  the  selection  of  certain  officers,  among  which  are  president 
and  Vice  President  (Section  10767,  R.  3.  Mo.  1939).  Provision 
for  the  time  and  manner  of  selecting  officers  of  the  board  is 
made  in  Section  10759,  R.  S.  Mo.  1939,  which  is  as  follows: 

"A  meeting  of  each  board  of  regents  shall 
be  called  by  the  president  thereof  at  the 
earliest  convenient  time  and  place  follow- 
ing the  appointment  of  new  members  in  any 
biennial  period  for  the  purpose  of  selecting 
offioers  for  the  ensuing  biennial  period 
and  the  transaction  of  such  business  as  may 
be  regularly  presented  and  as  the  board  may 
direct.  The  board  at  its  first  meeting 
shall  fix  the  date  of  the  next  annual  meet- 
ing; adjourned  meetings  may  be  held  at  such 
times  and  plaoes  as  may  be  determined  at  any 
previous  meeting.  Upon  the  written  request 
of  any  two  members  of  the  board,  or  at  the 
request  of  the  facility,  signed  by  the  presi- 
dent or  vice-president  and  certified  by  the 
secretary  thereof,  the  president  of  the 
board  shall  call  a meeting,  and  the  secre- 
tary shall  notify  each  raembt:  of  the  board 
of  such  oalled  meeting,  and  the  object  or 
objects  thereof,  and  no  other  business  shall 
be  transacted  at  such  meeting  unless  all 
members  of  the  board  are  present  and  con- 
sent thereto,  bach  member  of  the  board 
shall  receive  as  full  compensation  for  his 
services  six  cent3  per  mile  for  each  mile 
necessarily  traveled  in  going  to  and  from 
each  meeting  of  the  board  and  the  actual 
expenses  incurred  during  his  attendance  at 
the  same,  to  be  paid  out  of  the  contingent 
fund  of  the  college." 

Your  attention  is  directed  to  the  first  part  of  Section 
10759,  supra,  which  provides  that  a meeting  of  eaoh  board  of 
regents  shall  be  oalled  by  the  president  thereof  at  the  earliest 
convenient  time  and  place  following  the  appointment  of  new  members 
in  any  biennial  period  for  the  purpose  of  aeleoting  officers  for 
the  ensuing  biennial  period^  e believe  this  provision  contem- 
plates the  selection  of  the  officers  of  said  board  only  once  during 
the  biennial  period.  In  reaching  this  conclusion,  we  have  con- 
sidered the  well-settled  rules  of  construction  in  effeot  in  this 
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state  and  have  attempted  to  ascertain  the  intent  of  the  Legislature 
in  enacting  said  provision,  placing  the  plain  meaning  on  the  lan- 
guage in  view  of  pronoting  that  intention.  A primary  rule  of 
construoticn  of  a statute  is  to  ascertain  from  the  language  used 
the  Intent  of  the  lawmakers  and  to  put  upon  the  language  its  plain 
and  rational  meaning  in  order  to  promote  the  object  and  purpose 
of  the  statute.  Turner  v,  Cansas  City,  191  S.  W,  (2d)  612,  l.c. 
617;  Donnelly  Garment  Co.  v.  .'eitel,  193  S.  VI.  (2d)  677,  l.c.  681; 
Cummins  v.  Kansas  City  Public  Service  Coma.,  66  S.  W*  (2d)  920, 
l.c.  926, 

The  time  for  the  selection  of  said  officers  is  limited  to 
a specific  meetin  of  the  board  in  tho  biennial  period,  i.e., 
that  meetin;  called  following  the  appointment  of  new  members. 

•'New  members,”  as  used  in  this  instance,  can  refer  only  to  members 
who  have  been  appointed  in  a biennial  period  in  the  place  of  those 
members  whose  terms  have  expired  by  operation  of  law.  This  is 
clearly  indicated  by  the  use  of  the  plural  "members"  in  Section 
10759,  supra,  and  by  construing  that  section  in  relation  with  the 
other  related  sections.  An  evident  purpose  of  said  provision  is 
to  furnish  incoming  members  of  said  board,  who  are  replacing 
those  members  whose  terras  have  expired,  a voice  in  the  organiza- 
tion of  said  board. 

, To  hold  that  the  Board  of  Regents  must  reorganize  and 

select  new  officers  every  time  a new  member  is  appointed  to  fill 
a vacancy,  other  than  one  created  by  operation  of  law  because 
of  an  expired  term,  would  result  in  an  unreasonable  and  absurd 
interpretation  of  the  law.  If  such  were  the  case,  every  time 
a member  died,  resigned  or  moved  from  the  district  the  board 
would  be  required  to  reorganize  and  select  new  officers,  for 
example,  if  one  non-officer  member  of  the  board  died,  reorgani- 
zation would  nevertheless  be  required  even  though  it  would  serve 
no  purpose.  A statute  should  not  be  construed  in  a way  to  make 
it  unreasonable  or  to  lead  to  absurd  results  if  it  can  bo  given 
a reasonable  construction.  State  v.  Public  Service  Commission, 

34  S.  W.  (2d)  486,  l.c.  489;  State  v.  Irvine,  72  5.  W.  (2d)  96, 
l.c.  100. 

We  cannot  assume  that  such  further  reorganization  of  the 
board  and  selection  of  new  officers  is  necessary  or  required 
in  the  absence  of  an  indication  in  the  terms  of  the  law  that  the 
Legislature  intended  such  a purpose.  Wabash  R.  i,  Co.  v.  United 
States,  178  Fed.  5,  101  C.C.A.  133. 
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Conclusion. 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart-' 
ment  that  the  Board  of  Regents  of  the  Southeast  Missouri  State 
College  in  Cape  Girardeau,  Midsouri,  should  not  reorganize  at  this 
time  and  select  new  officers,  but  that  the  Vice  President  should 
serve  as  presiding  officer  of  said  Board  of  Regents  during  the 
remainder  of  the  current  biennial  period. 

v • * / 


Respectfully  submitted. 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 

DD:ml 


DAVID  DONNELLY 

Assistant  Attorney  General 
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MOTOR  VEHICLES:  Invalid1 3 chair* with  gasoline  motor  not  required 

to  be  licensed* 


November  22,  1914-3 


Honorable  Leo  J*  Iiarned 
Prosecuting  Attorney,  Pettis  County 
Sedalia,  Missouri 

- Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"will  you  please  inform  me  whether  or  not  an 
invalid' 8 cnair  driven  by  a gasoline  motor  is 
required  to  have  a lioense  under  the  laws  of 
the  State  of  Missouri." 

Section  3369»  Mo,  R.  S.  A*  provides:  "Every  owner  of  a 
motor  vehicle  or  trailer,  which  shall  be  operated  or  driven 
upon  the  highways  of  this  state,  shell,  except  as  herein  other- 
wise provided,  cause  to  be  filed*  * *an  application  for  regis- 
tration * * *." 

Section  3367,  Mo.  R.  S.  A.  contains  the  following  definitions 
to  be  used  In  connection  with  the  rotor  Vehicle  Law:  "Motor 
vehicle-  Any  self-propelled  vehicle  not  operated  exclusively 
upon  tracks,  except  farm  tractors."  "Vehicle--Any  mechanical 
device  on  wheels,  desl,  nod  prl  .tarlly  for  use  on  highways,  except 
those  pro  elled  or  drawn  by  human  power,  or  those  used  exclusively 
on  tracks."  (Emphasis  supplied) 

You  will  note  that  the  definition  of  vehicle  requires  that, 
in  order  to  be  subject  to  the  licensing  regulations,  the  device 
in  question  must  be  designed  primarily  for  use  on  highways. 

You  have  not  furnished  any  detailed  description  of  the  vehicle 
about  which  you  have  Inquired.  However,  an  Invalid's  chair,  as 
generally  constructed,  would  not,  by  reason  of  the  attachment  of 
a asoline  motor,  become  a vehicle  designed  primarily  for  use  on 
highways,  but  would  retain  the  characteristics  of  a device 
designed  for  the  purpose  of  aiding  a person,  not  otherwise 
physically  able  to  do  so,  to  move  from  one  place  to  another  in  the 
performance  of  his  ordinary  activities.  Of  course,  such  a device 
might  be  incidentally  operated  upon  a highway,  but  inasmuch  as,  by 
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definition,  the  use  for  which  the  vehicle  was  primarily  designed 
determines  liability  for  registration,  such  incidental  use  would 
not  render  the  owner  liable  to  pay  the  motor  vehicle  registration 
fee. 

CONCLUSION 


Therefore,  this  department  is  of  the  opinion,  that  by 
reason  of  the  definition  of  the  word  "vehicle"  in  the  Motor 
Vehicle  Act  (Section  3367#  Mo.  R.S.A.),  an  invalid’s  chair 
driven  by  a gasoline  motor  is  not  required  to  be  registered 
and  licensed  as  a motor  vehicle. 


Respectfully  submitted, 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAILOR 
Attorney  General 
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Money  may  not  be  transferred  from  Building  Fund  to 
Incidental  Fund.  \ 


June  30,  1948 

tj'  ^ 

Honorable  Roger  Hibbard 
Prosecuting  Attorney 
Marlon  County 
Hannibal,  Missouri 

Dear  Mr.  Hibbard  1 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows i 

"Would  your  office  Icindly  furnish  me  an  opinion 
in  regard  to  the  following  matter i 

"Marlon  County  Coornan  school  District,  No.  4, 
sane  thirty  years  ago  experienced  a fire  which 
destroyed  their  only  school  building.  Since 
that  date,  no  building  has  ever  been  erected. 

There  are,  at  present,  only  five  children  in 
the  district,  all  of  whom  are  being  sent  to 
other  schools  outside  the  district.  There  is 
little  likelihood  of  any  building  ever  being 
erected,  due  to  the  limited  population  of  tills 
district. 

"At  the  time  of  this  firs,  the  insurance  money 
in  the  amount  of  approximately  $b00.00  v.aa  turned 
over  to  the  Building  Fund  for  the  district  and 
placed  in  the  custody  of  the  County  Treasurer. 

The  members  of  the  sohool  board  are  desirous 
of  withdrawing  this  money  from  the  Building  Fund 
and  placing  it  in  the  Incidental  Fund  so  that  it 
might  be  used  to  pay  the  transportation  of  the 
pupils,  which  is  tlieir  only  expense. 

"In  view  of  Section  1036C,  Revised  Statutes  of 
Missouri,  1939  and  related  sections,  does  the 
board  have  authority  to  do  so?" 

It  is  well  settled  in  tills  state  that  the  power  cf  the  board  of 
directors  of  & school  district  is  limited  to  those  expressed  in  the 
statute.  Consolidated  Sohool  District  of  Jackson  County  v.  £ ha whan, 
273  S.  W.  182. 
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Sectlon  10366,  Laws  Missouri  1943,  page  893,  provides  for  the 
various  funds  in  which  school  district  monies  shall  be  placed  and 
further  provides  under  what  conditions  and  for  what  purposes  the 
monies  may  be  disbursed  out  of  said  funds.  There  is  no  provision 
which  permits  money  in  the  building  fund  to  be  transferred  to  the 
incidental  fund* 

Before  Section  10366  was  amended  in  1943  said  section  provided 
"that  in  the  event  of  a balance  remaining  in  the  building  fund  after 
the  purpose  for  which  said  fund  was  levied  is  accomplished  the  said 
board  shall  have  the  power  to  transfer  such  unexpended  balance  to 
the  incidental  fund.” 

It  is  a well  established  rule  of  statutory  construction  that 
a statute  as  amended  should  be  oonstruod  on  the  theory  that  the 
lawmakers  intended  to  accomplish  something  by  the  amendment*  State 
v*  Naylor,  40  S*W*(2d)  1079,  328  Mo*  335;  State  ex  rel.  Klein  vs* 

Hughes,  173  S.  W.(2d)  877,  361  Mo.  651. 

As  was  said  in  59  C.J.  1097,  wo  tfSo  a change  of  phraseology 
from  that  of  the  original  act  will  raise  the  presumption  that  a 
change  of  meaning  was  also  intended,  as  where  material  words  con- 
tained in  the  original  act  are  omitted  from  the  amendatory  act; 

Therefore,  the  General  assembly  in  amending  Section  10366 
omitted  the  provision  which  permitted  the  board  of  directors  of  a 
school  district  to  transfer  money  from  the  building  fund  to  the 
incidental  fund,  so  it  must  have  intended  that  such  board  should 
no  longer  have  this  right  and  power. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
board  of  directors  of  a school  district  which  has  money  in  the 
building  fund  resulting  from  the  payment  of  Insurance  on  the  school 
building  which  has  burned  down  may  not  transfer  such  money  to  the 
incidental  fund  even  though  the  district  does  not  intend  to  erect 
a new  school  building. 


APPROVED* 


J.  E.  TAYLOR 


Respectfully  submitted. 


ARTHUR  M.  0* KEEFE 
Assistant  Attorney  General 


ll)  T.t  is  mandatory  undex’  H.B.  407,  64th  General 
Assembly,  Laws  Mo.  1947,  page  236,  for  credit 
unions  to  file  tax  returns  on  calendar  year  basis. 
(2)  Tax  is  to  be  computed  on  basis  of  dividends 
accruing  at  the  end  of  the  fiscal  year  occurring 
in  the  preceding  calendar  year.  (3)  Said  H.B. 

407  is  unconstitutional,  in  so  far  as  it  provides 
for  a 1947  tax  based  upon  dividends  declared  on 
Sept.  30,  1946,  which  last  mentioned  date  was 
prior  to  July  1,  1947,  the  effective  date  of  said 
H.B.,  but  is  constitutional  as  to  taxes  for  I94S 
and  succeeding  years. 

February  5 $ 1943 


an,  Supervisor 

Division  of  Collection 
Department  of  Revenue 
Jefferson  City,  Missouri 

ne^r  Sir: 

We  are  in  receipt  of  your  letter  of  recent  date,  in  which 
you  request  a written  opinion  of  this  department.  Your  letter 
is  as  follows: 

"It  is  requested  that  you  furnish  this 
department  with  a written  opinion  stating 
whetaer  or  not  it  is  mandatory  for  Credit 
Unions  in  the  Stdte  of  Missouri  to  file 
tax  returns  on  the  calendar  year  basis 
under  House  Dill  407  as  passed  by  the  64th 
General  Assembly." 

..e  have  supplementary  verbal  information  fro^  you  to  the 
effect  that  the  question  is  whether  it  is  mandatory  that  the 
return  be  based  on  the  calendar  year  as  distinguished  from  the 
fiscal  year,  and  that  you  would  like  for  the  opinion  to  cover 
in  a general  way  the  raetnod  of  computation  of  the  tax  and  also 
t.ie  constitutionality  of  the  act  in  so  far  as  it  provides  for 
a 1947  tax. 

In  order  to  arrive  at  an  answer  to  these  questions  pre- 
sented, it  is  necessary  to  consider  House  Bill  Ho.  407  in  the 
III  t of  otner  sections  of  t..e  credit  Union  Law.  Section  5527, 

R.j.  Mo.  1939,  contains  tne  followin;  provision: 

"The  credit  union  fiscal  year  shall  end  at 
tne  close  of  business  on  the  thirty-first 
uay  of  December.  * * *" 

Under  this  section,  therefore,  the  fiscal  year  coincided 
entirely  with  the  calendar  year.  T»*is  section  was  in  full  force 
and  effect  until  repealed  by  an  act  of  the  Legislature  approved 
May  14,  1943*  This  last  mentioned  act  enacted  a new  Section  5327 
in  lieu  of  the  section  last  above  quoted,  which  new  section  con- 
tains the  following  language  (section  5527,  Laws  of  Missouri,  1945, 
page  692): 


TAXATION  0?  ACCOUNTS  OF 
CREDIT  UNIONS,  H.B.  407, 
64th  GENERAL  ASSEMBLY: 

TAX  RETURNS: 
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"The  credit  union  fiscal  year  shall  end 
at  the  close  of  business  on  the  thirtieth 
day  of  September.  * * *" 

Section  553#,  H.S.  Mo.  1939>  which  section  has  never  been 
repealed,  contains  the  following  language: 

"At  the  close  of  the  fiscal  year  a credit 
union  may  declare  a dividend  from  the  net 
earnings.  * * *" 

Section  5542,  K.S.  Mo.  1939*  provides  as  follows: 

"all  parties  holding  stock  or  shares  as 
owners  or  ijj  trust  in  any  credit  union  in 
this  state  * * * shall  be  required  to  give 
a just  and  true  list  of  the  same  to  the 
assessor,  with  the  actual  cash  value  of 
each  share  on  the  first  day  of  June  of  each 
year,  and  the  tax  shall  be  levied  upon  such 
shares,  and  collected  from  such  holder  or 
depositor  of  the  same,  as  taxes  on  other 
personal  property;  * * *" 

House  Bill  Mo.  407,  now  under  consideration,  repeals  this 
last  mentioned  Section  5542  and  enacts  a new  section  5542  in  lieu 
thereof.  Section  & of  this  new  section,  being  Section  8 of  House 
Bill  Mo.  407,  provides  as  follows: 

"This  act  shall  constitute  a classification 
of  accounts  of  credit  unions  as  intangible 
property,  and  the  annual  tax  imposed  hereby 
upon  the  dividends  declared  and  credited  to 
an  account,  which  shall  be  the  annual  yield 
from  such  account,  shall  be  in  lieu  of  a'il 
general  property  taxes  upon  their  intangible 
property." 

The  above  mentioned  act  of  May  14,  1945»  which,  as  afore- 
said, fixed  the  end  of  the  credit  union  fiscal  year  at  the  close 
of  business  on  September  30th,  having  no  emergency  clause,  had 
not  become  effective  at  the  close  of  business  on  December  31, 
1945»  the  time  when  according  to  the  old  Section  5527,  H..3.  Mo. 
1939,  the  fiscal  year  of  1945  should  end,  and  accordingly  the 
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fiscal  year  of  1946  commenced  immediately  thereafter,  or,  to  be 
more  explicit,  at  the  close  of  business  on  December  31 » 1945- 
Hov.ever,  the  said  act  of  May  14,  1945,  had  become  effective 
before  tne  close  of  business  on  September  30,  194c>,  the  time 
fixed  thereby  for  the  ending  of  the  credit  union  fiscal  year, 
and  accordingly  the  credit  union  fiscal  year  of  1946,  which  had 
started  at  the  close  of  business  on  December  31,  1945,  ended  at 
the  close  of  business  on  September  30,  1946,  covering  only  a 
nine  months'  perioa. 

Having  this  background  in  mind,  we  come  to  a consideration 
of  House  Bill  ho.  407,  Laws  of  Missouri  1947,  Vol.  I,  page  236, 
in  its  entirety.  It  is  clearly  apparent  that  the  general  ob- 
jective of  this  House  Bill  No.  407,  new  Section  5542,  was  the 
repeal  of  old  section  5542,  R.S.  k o.  1939,  providing  for  a 
personal  property  tax  on  tne  shares  of  stock  in  credit  unions 
and  tne  enactment  of  a provision  for  a tax  on  the  taxable  por- 
tion of  the  oividends  earned  by  said  shares.  As  indicated  by 
Section  3 of  said  act  above  quoted,  the  new  act  classifies 
accounts  of  credit  unions  as  intangible  property. 

section  3 of  the  act  imposes  on  each  person  holding  an 
account  in  a credit  union  an  annual  tax  of  two  percent  of 
the  taxable  portion  of  tne  dividend  declared  and  credited  to 
the  account  of  that  person  "in  uie  preceding  year."  * (Under- 
scoring ours.)  »e  must  first  determine  ..hat  the  term  "in 
the  preceding  year"  means  as  usee  by  said  section  3*  **e  are 

of  the  opinion  tnat  the  term  "in  the  preceding  year"  means 
in  the  preceding  calendar  year,  because  we  b lieve  it  to  be  a 
well  recognized  principle  of  statutory  construction  that  when 
a term  is  useu  in  a statute,  and  the  term  is  not  limited  by 
some  qualifying  word  or  term,  there  is  a presumption  that  the 
commonly  accepted  meaning  of  the  jLHj,lish  used  is  intended  by 
the  statute,  and  we  are  of  the  opinion  that  the  commonly  accepted 
meaning  of  the  term  "year"  is  calendar  year. 

If  tue  term  "in  the  preceding  year"  means  in  the  preceding 
calendar  year,  as  we  believe  it  does,  then  the  tax  that  was  in- 
tended to  be  payable  on  or  before  December  15,  1947,  as  provided 
in  Section  4 of  House  Bill  No.  407  in  the  following  language, 

"for  the  year  1947  this  tax  shall  be  payable  to  the  Jirector  of 
Revenue  on  or  before  December  15,"  is  a tax  of  two  per  cent  on 
the  taxable  portion  of  tne  dividend  declared  in  1946.  That 
dividend  was  declarer  in  accordance  with  the  above  quoted  Section 
553^,  R.S.  lo.  1939,  on  September  30,  1946. 
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Holding  as  we  do,  that  the  foregoing  Is  the  meaning  of  the 
term  "in  the  preceding  year,"  we  must  look  again  to  Section  3 of 
said  House  Bill  for  light  aB  to  how  the  taxable  portion  of  such 
dividend  shall  be  arrived  at.  Upon  this  latter  subject,  said 
section  3 of  said  House  Bill  ho.  407  provides  as  follows: 

"*  * * The  taxable  portion  of  such  dividends 
shall  be  that  proportion  thereof  vxhich  snail 
equal  the  proportion  of  the  gross  income  of 
such  credit  union  for  the  dividend  year  de- 
rived from  its  intangible  property  TotiTer 
than  obligations  of  or  guaranteed  by  the 
United  States)  to  its  entire  gross  income. " 

(Underscoring  ours.) 

»»e  believe  it  to  be  obvious  that  the  term  "dividend  year," 
as  used  by  the  statute  in  the  last  above  quoted  portion,  in  so 
far  as  the  tax  intended  to  be  payable  on  or  before  December  15, 
1947,  is  concerned,  means  the  fiscal  year  beginning  at  the  close 
of  business  on  December  31,  1945 , and  ending  at  the  close  of 
business  on  Septe  .ber  30,  1946.  we  believe  this  for  the  reason 
that,  as  abo^e  set  forth,  Section  5527,  Laws  of  Missouri  1945* 
at  page  692,  provides  that  the  credit  union  fiscal  year  shall 
end  at  the  close  of  business  on  the  30th  day  of  September,  and 
that  Section  5533,  k.S.  Mo.  1939,  provides, in  substance,  that  a 
dividend  from  the  net  earnings  may  be  declared  at  the  close  of 
the  fiscal  y^ar. 

If  it  be  true  then  that  the  terra  "dividend  year,”  as  used 
by  beet ion  3 of  said  House  Bill  Ho.  407,  is  synonymous  with  the 
term  "fiscal  year,"  as  usea  in  bection  5i>27,  Laws  of  Missouri 
1945,  defining  tne  credit  union  fiscal  year,  which  in  our  opin- 
ion is  true,  it  is  apparent  that  the  "dividena  year"  referred 
to  in  that  portion  of  bection  3 of  House  Bill  No.  407  outlining 
the  raetnod  of  computing  the  taxable  portion  of  the  dividends 
upon  wnich  the  tax  was  intended  to  be  paid  on  or  before  December 
15,  1947,  is  the  same  as  that  fiscal  year  which  began,  as  provided 
by  Section  5527,  H.b.  Mo.  1939,  at  the  close  of  business  on 
December  31,  1945,  ana  extended,  as  provided  by  Section  5527,  Laws 
of  Missouri  1945,  page  692,  to  ana  including  September  30,  1946. 

Accordingly  the  intended  method  of  computing  tne  tax  intended 
to  be  payable  on  December  15,  1947,  is  to  compute  two  per  cent  of 
that  proportion  of  the  total  dividends  declared  on  September  30, 
194o,  by"  tne  cx edit  union  which  snail  equal  the  proportion  of  the 
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gross  Income  of  the  credit  union  from  the  close  of  business  on 
December  31 » 1945  > to  the  close  of  business  on  September  30, 

19^0,  derived  from  its  intangible  property  (other  than  obliga- 
tions of  or  guaranty  d by  the  United  otate3)  to  its  entire  gross 
income  for  that  period  ox  time. 

:»e  are  further  of  the  opinion  that  the  method  of  computation 
provided  by  tnis  act  for  determining  the  tax  payable  on  or  before 
December  lp,  I94o,  and  succeeding,  years  is  the  same  as  that  out- 
lined above  for  the  1947  tax,  with  the  exception  that  the  compu- 
tation in  these  succeeding  years  is  to  be  rr^de  on  the  basis  of 
dividerus  declared  for  a full  twelve  months*  fiscal  year  ending 
on  the  30th  of  September  of  tue  calendar  year  preceding  the  year 
in  which  the  tax  is  payable. 

«e  believe  that  our  opinion  to  the  effect  that  the  above 
quoted  worcs  "in  tne  preceding  year"  applies  to  the  preceding 
calendar  year  instead  of  tne  preceding  fiscal  year  is  su  ported 
by  the  language  of  oectiou  o of  said  House  Bill  Ho.  407,  which 
is  as  follows: 

"If  the  gross  income  of  a credit  union  is 
derived  from  business  carried  on  both  with- 
in and  without  this  state,  the  credit  union, 
in  comoutinp  the  tax,  may  take  credit  for  the 
aggregate  amount  of  taxes  (other  than  ad 
valorem  taxes  on  real  estate  and  tangible 
personal  property)  and  excises  actually  paid 
to  such  foreign  state  or  states  in  tne  calen- 
dar year  during  which  the  dividends  are 
credited;  but  the  amount  of  such  credit  shall 
not  exce-.d  that  proportion  of  the  total  of  the 
taxes  otherwise  payable  hereunder  which  e^u  Is 
the  proportion  that  the  ross  income  of  such 
credit  union  for  such  year  derived  from  assets 
or  business  in  a foreign  state  or  states  bears 
to  its  entire  gross  income  for  such  year." 

v.e  comment  with  reference  to  the  language  last  above  puoted 
that,  if  the  term  "in  the  preceding,  year"  used  in  Section  3 were 
construed,  in  so  fur  as  tne  tax  intended  to  be  payable  on  or 
before  December  15,  1947,  is  concerned,  to  mean  in  th6  fiscal  year 
ending  September  30,  1947,  tnis  section  would  be  unworkable  be- 
cause, under  that  construction,  the  credit  union  could  not  take 
credit  for  any  tax  paid  to  a foreign  state  in  that  portion  of  the 
calendar  year  of  1947  which  extended  beyond  tne  credit  union 
fiscal  year  which  ended  on  September  30,  1946;  but,  if  said  term 
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"in  the  preceding  year"  is  construed,  in  so  far  as  the  tax 
intended  to  be  payable  on  or  before  Jecember  15,  1947 , is 
concerned,  as  we  construe  it  to  mean  the  calendar  year  of 
1946,  then  said  Section  6 of  said  House  Hill  would  be  workable, 
if  not  other: ise  objectionable,  because  taxes  paid  to  a foreign 
state  or  states  in  that  year  were  ascertainable  in  1947  at  the 
time  when  the  return  was  intended  to  be  made. 

we  now  come  to  a consideration  of  the  question  as  to 
whether  a 1947  tax,  based  upon  dividends  declared  at  the  end 
of  a period  prior  to  duly  1,  1947,  the  effective  date  of  said 
House  Bill  Ho.  407,  as  provided  for  by  said  House  Bill,  is 
collectible,  or,  to  be  more  specific,  whether  said  House  Bill 
Ho.  407  is  constitutional,  in  so  far  as  it  provides  for  taxes 
based  upon  such  dividends  so  declared  at  a time  prior  to  the 
effective  date  of  the  act.  with  reference  to  this  question,  we 
are  of  the  opinion  that  said  House  Bill  No.  407  is  unconstitu- 
tional, in  so  far  as  it  pertains  to  the  tax  intended  to  be 
collected  in  1947  and  intended  to  be  based  on  dividends  declared 
at  tne  close  of  the  fiscal  year  which  ended  on  September  30,  1946, 
because  of  the  provision  of  the  Constitution  "that  no  ex  post 
facto  law,  nor  law  impairing  the  obligation  of  contracts,  or 
retrospective  in  its  operation  * * * can  be  enacted."  Constitu- 
tion of  Missouri  1945,  article  I,  Section  13*  In  this  connection, 
we  call  attention  to  the  opinion  in  the  case  /of  First  Nat.  Bank 
of  Bt.  uoseph  et  al.  v.  Buchanan  County  et  al.,  205  S.w.  (2d)  726, 
which  is  a case  construing  the  "Bank  'fax  -.ct,"  Laws  of  Missouri 
1945,  page  1921.  In  this  case,  the  said  Bank  Tax  Act  was  effect- 
ive on  July  1,  1946,  and  it  provided  that  for  tne  period  in  the 
taxable  year  of  1946  between  July  1,  1946,  the  effective  date  of 
the  act,  and  the  end  of  the  calendar  year  the  tax  shall  be  measured 
by  the  taxpayer’s  net  income  for  the  calendar  year  of  1945»  The 
court,  in  discussing  the  question  of  tne  constitutionality  of  this 
portion  of  the  Bank  Tax  ct,  used  the  following  language: 

"*  * * The  Constitution  of  Missouri,  the  old 
as  well  as  the  new,  unlike  most  constitutions 
(annotations  11  A.L.H.  513;  109  A.L.R.  523; 

11B  A.L.k.  1153)  provides  ’That  no  ex  post 
facto  law,  nor  law  impairing  the  obligation 
of  contracts,  or  retrospective  in  its  opera- 
tion, * * * can  be  enacted.*  ~ Const.  Mo. 
l94f>,  ^rt.  1,  Bee.  1 j.  The  schedule  does 
not  indicate  that  any  exception  to  this  pro- 
vision of  the  Bill  of  Rights  was  intended  by 
tne  Constitution  or  contemplated  in  the  Gen- 
eral Assembly’s  effectuating  the  new  tax 
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pattern.  fc.ven  though  a tax  to  be  assessed 
and  collected  in  one  year  on  the  income  of 
the  precedixig  year  *is  a tax  for  the  year 
of  its  collection,  and  not  for  the  year  in 
which  the  income  was  received'  (61  G.J., 
dec.  2331*  Pvl5#l),  the  tax  imposed  by  the 
Bank  Tax  net,  however  it  is  viewed,  is 
retrospective  in  its  operation  and  could 
not  be  effective  in  the  circumstances  of 
this  case  anu  in  anv  event  prior  to  July  1, 
1946.  * * 


JOhJLUoUh 


While  we  are  of  the  opinion  that  the  aforesaid  House  Bill 
Ho.  407  is  unconstitutional,  in  so  far  as  its  provisions  for  the 
1947  tax  are  concerned,  we  are  of  the  further  opinion  that  it  is 
constitutional,  in  so  far  as  its  provisions  for  taxes  for  the 
year  of  194&  and  succeeding  years  are  concerned,  ana  we  are  of 
the  opinion  that  returns  for  those  years  should  be  filed  on  the 
calendar  year  basis,  and  tnat  the  computation  should  be  based 
upon  dividends  declared  on  that  date  in  the  preceding  calendar 
year  marked  by  the  end  of  the  fiscal  year  ending  in  said  calendar 
year,  which  date  is  September  30th  of  each  year. 


Respectfully  submitted, 


APfRQV^D: 


SAW)  tt.  K.  ■ KOK 

assistant  Attorney  General 


J.  u..'  T ■ I'^LUU  r3T 

Attorney  General  / ' 


TAXATION:  Cannot  increase  rate  of  taxation  for  school  purposes 
SCHOOLS:  at  school  meeting  unless  notice  of  such  proposition 

is  given. 

MAGISTRATE  Warrant  must  issue  forthwith  when  information  filed 
COURTS:  unless  defendant  is  voluntarily  present  at  that  time. 


April 


Honorable  Marvin  C.  Hopper 
Prosecuting  attorney 
Linn  County 
Brookfield*  is3ouri 


Dear  Mr.  Hopper: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
the  opinion  of  this  department  on  two  questions,  which  are  as 
follows : 

"(1)  Under  the  provisions  of  Section 
10,358,  Reenacted  Laws  1945,  can  a 2/3 
majority  of  the  qualified  voters  at  the 
annual  school  meeting  vote  to  increase 
the  tax  rate  above  the  amount  author- 
ized by  the  constitution  without  voter 
approval  when  the  notice  of  the  annual 
meeting  vb.3  given  as  directed  by  Section 
10418  but  aid  not  state  therein  that 
such  proposition  would  be  voted  on  at 
said  meeting? 

”(2)  '.hen  a person  voluntarily  appears 
before  a Magistrate  to  answer  to  a 
, criminal  charge  or  appears  before  a 

Magistrate  after  having  received  a v 

•ticket’  from  a highway  patrolman  re- 
questing him  to  do  so,  is  it  mandatory 
that  the  Magistrate  issue  a gumnona 
for  the  arrest  of  the  party  or  may  this 
be  dispensed  with?* 

The  Laws  of  .Missouri,  1945,  page  1629,  Section  10358, 
providin'  the  procedure  by  which  the  annual  rate  of  taxation 
authorized  by  the  Constitution  may"  be  Increased  for  school 
purposes.  Is  as  follows; 
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" Whenever  it  shall  oocoae  necessary,  in 
the  judgment  of  the  board  of  directors  or 
board  of  education  of  any  school  district 
in  this  state,  to  increase  the  annual  rate 
of  taxation,  authorized  by  the  constitu- 
tion for  district  purposes  without  voter 
approval,  or  when  a number  of  the  qualified 
voters  of  the  district  equal  to  ten  per  cent 
or  more  of  the  number  casting  their  votes 
for  the  directors  of  the  School  Board  at  the  last 
school  election  in  3aid  district  shall  peti- 
tion the  board,  in  writing,  for  an  increase 
of  said  rate,  such  board  shall  determine  the 
rate  of  taxation  necessary  to  be  levied  in 
excess  of  said  authorized  rate,  and  the  pur- 
pose or  purposes  for  which  such  increase  is 
required,  specifying  separately  the  rate  of 
increase  required  for  each  purpose,  and  the 
number  of  years,  not  in  excess  of  four,  for 
which  eac’  proposed  excess  rate  is  to  be 
effective,  and  shall  submit  to  the  qualified 
voters  of  the-  district,  at  the  annual  school 
meeting  or  election,  or  at  a special  meeting 
or  election  called  and  held  for  that  purpose, 
at  the  usual  place  or  places  of  holding  elec- 
tions for  members  of  such  board,  whether  the 
rate  of  taxation  3 hall  be  Increased  as  pro- 
nosed  by  3ald  board,  due  notice  havln  seen 
, ;1  yen  as  required  by  ectlon  1 Oil'S;  and  if 
two- thirds  of  the  qualified  voters  voting 
there  n 3hall  favor  the  proposed  increase 
for  any  purpose,  the  result  of  such  vote,  in- 
cluding the  rate  of  taxation  30  voted  in 
such  district  for  each  purpose,  and  the  number 
of  ysnrs  said  rate  is  to  be  effective,  shall 
be  certified  by  the  clerk  or  secretary  of  such 
board  or  distx’ict  to  the  clerk  of  the  county 
court  of  the 'proper  county,  who  shall,  on  re- 
ceipt thereof,  proceed  to  assess  and  carry 
out  the  amount  so  returned  on  the  tax  books 
on  all  taxable  property,  real  and  personal, 
of  such  school  district,  as  shown  by  the  last 
annual  assessment  for  state  and  county  pur- 
poses, including  all  statements  of  merchants 
as  provided  by  law.”  (Underscoring  ours.) 
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Accordin^  to  the  above  statute,  the  notice  required  la 
notice  of  the  proposition  to  increase  the  rate  of  taxation. 

The  language  of  the  statute  ia  cloar  and  unambiguous  and 
must  be  given  effect  as  written  under  tho  rules  of  statutory 
construction.  The  purpose  of  such  notice  i3  to  inform  the 
voters  of  the  proposition  to  be  acted  upon  at  the  meeting 
or  election.  In  State  ex  rel.  school  plot,  of  Affton  v. 

Smith,  GO  5*  . (2d)  G58,  t^  Supreme  Court  of  Missouri, ' 
sitting  on  banc,  said  at  page  860: 

-?<- 

M * * # It  appears  from  respondent’s 
return  that  the  mlnubes  of  the  school 
board  show  that  the  board  instructed 
tho  clerk  to  post  notices  of  the  annual 
meeting  and  include  therein  the  proposi- 
tion of  conaoll cation  of  the  school 
district^  Tiie  records- Hiept  bj  the  board 
do  not  show  the  contents  of  the  notice 
which  was  given,  ana  neither  the  notice 
nor  a copy  thereof  is  in  the  possession 
of  the  board.  In  the  absence  of  a show- 
ing to  the  contrary,  we  will  presume 
that  the  clerk  performed  his  official 
duty  and  gave  the  notice  which  the  board 
Instructed  him  to  give;  that  is,  a notice 
submitting  the  proposition  of  consolida- 
tion of  tnc,  aonool  district.  Such  a 
no  bice  would  not  authorize  the  voters 
w .en  assembled  at  the  annual  meeting  to 
vote  upon  a proposition  to  organize  the 
common  school  district  into  a town  or 
city  school  district.  The  two  proposi- 
tions are  so  radically  different  that 
notice  of  the  submission  of  one  would 
not  autnorize  a vote  upon  the  other.  The 
purpose  of  a notice  Is  to  inform  the  voters 
of  the  propositions  to  be  acted  upon  at  the 
meeting.  V.here,  as  in  this  case,  the  stat- 
ute it  * requires  a notice  to  be  given,  any 
action  taken  by  the  voters  without  notice  or 
with  an  insufficient  notice  Is  void,  it  -- 

: aid  proposition  may  be  submitted  to  the  voters  of  the 
school  district  at  the  school  meeting  when  Included  in  tho 
notice  of  such  meeting.  Any  action  taken  by  the  voters  without 
notice  or  with  insufficient  notice  Is  void.  In  Peter  v. 
Kaufraann,  30  S (2d)  1062,  the  court  3aid  at  wages  1064  and 
1065: 
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"As  to  plaintiff’s  contention  that  no 
proper  notice  had  been  ;iven  embodying 
these  propositions  to  be  voted  on  at  the 
annual  meeting  in  April,  1927,  at  which 
meeting  these  levies  were  voted.  Ills  con- 
tention seems  to  be  only  that  the  school 
board  did  not  specifically  order  notices 
to  be  posted  embodying  those  propositions 
to  be  voted  on.  # « 

* * 

" ie  the  school  board  is  required  to 
determine  the  increased  rc.to  a:d  3ubmit 
the  question  of  increase  to  a vote  of  the 
taxpayers,  and  this  may  be  dono  at  the 
annual  meeting  when  included  in  the  notice 
thereof,  -r-  *•  * 


"It  is  these  notices  which  the  voters  see 
and  consult  in  order  to  determine  what 
propositions  are  to  oe  voted  on  and  de- 
cided at  the  annual  meeting,  and,  if  the 
notices  Impart  intelligent ^information  as 
to  this,  that  is  all  that  is  required.” 

(Underscoring  ours.) 

Therefore,  the  voters  of  a school  district  sire  not  author- 
ized, under  the  provisions  of  .Section  10358,  supra,  to  vote  on 
the  proposition  to  increase  the  rate  of  taxation  authorized  by 
the  Constitution  ’or  school  purposes,  at  the  school  meeting, 
unless  notice  that  said  proposition  is  to  be  submitted  is  in- 
cluded In  the  notice  of  such  meeting. 

We  now  consider  the  second  question  pr-e3ented.  Prosecu- 
tions before  magistrates  for  misdemeanors  are  by  informations 
made  by  the  prosecuting  attorney  of  the  county  in  which  the 
offense  may  be  prosecuted  (Laws  of  Missouri,  1945,  page  750, 
Section  2).  The  filing  of  such  information  has  the  effect  of 
instigating  criminal  prosecution.  This  wa3  recognized  by  the 
Supreme  Court  of  Missouri  in  Ex  Parte  fedard,  100  Vo.  616. 
l.c.  622: 


” * * * The  determination  of  the  question 
here  hinges  upon  the  scope  and  meaning  of 
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the  words  ’criminal  prosecution, ’ as  used 
in  section  4174,  3upra,  e have  no  doubt 
they  include  a criminal  information  for  a 
misdemeanor,  * «•” 

Until  an  information  has  been  filed  in  the  magistrate 
court  no  prosecution  has  been  commenced  and  the  magistrate 
has  no  jurisdiction  in  the  matter*  Upon  the  filing  of  an  in- 
formation by  the  prosecuting  attorney  it  is  the  duty  of  the 
magistrate  to  forthwith  issue  a warrant  for  the  arrest  of  the 
defendant  (Laws  of  Missouri,  1945,  page  75C,  Section  5)* 

The  purpose  of  having  a warrant  issued  and  served  is  that 
the  court  may  acquire  jurisdiction  over  the  person  of  the  de- 
fendant, However,  we  must  consider  the  case  where  a person 
voluntarily  appears  before  the  magistrate  at  the  time  the  in- 
formation against  him  i3  filed.  In  such  a case  a warrant 
would  serve  no  purpose.  There  would  be  no  need  for  a warrant 
to  be  issued  commanding  the  proper  officers  to  bring  the  de- 
fendant before  the  court.  The  defendant  would  already  be 
before  the  court  and  tinder  its  jurisdiction.  The  reason  for 
or  purpose  of  a warrant  would  not  be  present,  V.'o  do  not 
believe  it  is  the  contemplation  of  the  law  to  require  the 
performance  of  an  unnecessary  or  useless  act.  In  the  case 
of  State  of  Missouri  v,  .Villiam  Cook,  58  Mo,  54G,  it  was  said 
at  page  547 : 

"It  is  shown  that  at  the  time  the  indict- 
ment wa3  returned  the  defendant  was  in 
court,  and  pleaded  not  guilty;  ho  then 
gave  a bond  for  his  appearance,  and  peti- 
tioned for  a change  of  venue,  which  was 
awarded  in  accordance  with  his  applica- 
tion, Under  these  circumstances,  no 
capias  for  his  arrest  was  necessary, 

would  have  been  an  idle  and  unmeaning 
ceremony,  # ■» 

Therefore,  where  a defendant  is  present  before  the  magis- 
trate court  at  the  time  the  Information  is  filed,  the  issuance 
of  a warrant  for  the  arrest  of  said  defendant  may  be  dispensed 
with  by  the  yaagistrate. 


Conclusion*- 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  de- 
partment that  the  proposition  to  increase  the  rate  of  taxation 
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authorized  oy  the  Constitution  tor  school  purposes  cannot  be 
submitted  at  the  school  meeting  unless  notice  of  the  submission 
of  said  proposition  is  included  in  the  notice  of  such  meeting. 

It  is  further  the  opinion  of  this  depart ncnt  that  when 
an  information  is  filed  it  is  the  duty  of  the  magistrate  to 
forthwith  issue  a warrant  for  the  arrest  of  the  defendant; 
however  when  the  defendant  is  voluntarily  present  before  the 
magistrate  at  the  time  the  information  is  filed  a warrant  need 
not  be  issued. 


Respectfully  submitted. 


DA VI Ti  DjXVJFLLY 

Assistant  Attorney  General 

APPROVED: 


J.  [I  TAIL  . erf 

Attorney  ’eneral  / 


MAGISTRATE  COORTS: 


Magistrates  cannot  give  instructions 
in  civil  cases. 


'lay  20,  1948 


FILED 


I 

»rable  A.  • loy 
Juge  of  the  Probate  Court 
aline  County 
ar3hall,  iasouri 


oar  Jua  ,e  loy: 

This  is  in  reply  to  your  letter  of  recent  date  requestin ; 
the  opinion  of  this  department . on  the  following  question: 

""ay  a magistrate  glv©  instructions  or 
declarations  of  law  in  the  trial  of  civil 
cases  ?" 

Instructions  of  the  court  on  points  of  law  Involved  in  a 
case  are  statutory  in  nature,  and  therefore  authorization  must 
oe  found  in  the  statutes  >efore  a court  can  ;ive  such  instruc- 
tions. The  law  relating  to  magistrate  courts,  found  in  Laws 
of*  "i  s o ur i , 1J45,  page  765,  as  ar.ended,  does  not  contain  3uch 
authorization.  Section  101  of  said,  act,  found  in  the  Laws  of 
isaouri,  1945,  pa  e 795,  provides  toat  in  aoie  oases  the  trial 
of  suits  before  ma  gistrates  shall  be  ovemed  by  to  usa  e and 
practice  in  the  circuit  court.  aid  section  is  as  follows: 

"The  proceedings  upon  the  trial  of  suits 
before  roa  istrates  with  respect  to  the 
examination  of  witnesses,  t~  e subr.icslon 
>f  ovi donee  and  nr  .ui.iont,  ar.  the  order 
and  conduct  o^  tkotri'-vl , snalTT” when 
no  other  provision  IV  race  by  law,  be 
governed  by  the  usage  and  practice  in 
the  circuit  court,  so  far  as  the  sane 
may  be  applicable."  ( underscoring  ours.) 

ectLon  lllo,  . d.  o.  1939,  provides  that  the  court  nay 
ive  Instructions  on  any  point  of  law  arising  in  a cause.  7ov/- 
evor,  it  \ ill  be  noted  tliut  said  Section  101,  supra,  expressly 
authorizes  the  proceedings  upon  the  trial  of  suits  before 
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ma  istratea,  when  no  other  provision  is  made,  to  be  governed 
by  the  usage  and  practice  in  the  circuit  court  with  respect 
only  to  the  examination  of  witnesses,  tho  submission  of  evi- 
dence and  argument,  and  the  order  and  conduct  of  the  trial. 

There  13  no  provision  authorizing  the  circuit  court  procedure 
and  practice  with  respect  to  giving  instructions  or  declara- 
tions of  law  to  bo  followed  in  the  magistrate  court.  •’y  the 
express  words  of  the  statute  the  magistrate  court  is  told 
what  circuit  court  procedure  and  practice  may  be  followed  in 
the  ma  .istrate  court.  Therefore,  no  other  circuit  court  pro- 
cedure and  practice  con  be  employed  in  the  magistrate  court. 

’.Yhen  special  powers  are  conferred,  it  i3  well  settled  that 
such  authority  operates  to  the  exclusion  of  any  other  power. 

T4e  expression  of  one  thing  implies  the  exclusion  of  another 
thing,  Kroger  rocery  ting  Co.  v.  City  of  ot.  Louis, 

106  3.  . (2d)  435,  l.c.  43C;  Lancaster  v.  Atchison  County, 

. (2d)  706 , l.c.  709;  Kansas  City  o.  v.  J.  I.  case 
Threshing  Machine  Co.,  87  3.  . (2d)  195,  l.c.  205;  State  v. 

dmith,  111  S.  . (2d)  513,  l.c.  514. 

This  interpretation  is  in  harmony  with  the  obvious  intent 
of  the  Legislature  as  an  analogous  situation  is  found  in  Laws 
of  issouri,  1945,  pa  ;e  750,  Section  29,  relatln.  to  the  juris- 
diction and  procedure  of  magistrate  courts  in  cases  of  mis- 
demeanors. There  it  is  provided  that  no  instructions  or  dec- 
larations of  law  3ha.ll  bo  given  by  the  magistrates  in  proceedings 
upon  tho  trial  of  misdemeanors . 


Conclusion. 

It  is  therefore  the  opinion  of  this  department  that  magis- 
trates are  not  authorized  to  give  instructions  or  declarations 
of  law  in  the  trial  of  civil  casos. 


Respectfully  submitted. 


APPROVED: 


DAVID  DO 'R  JELLY 
Assistant  Attorney  General 


J.  I.  TAYLOR 

Attorney  Ceneral 
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APPROPRIATIONS : 


That  part  of  Sec.  3.040  of  House  Bill  No.  449 
of  the  64th  General  Assembly  appropriating 
$100,000  for  purchase,  installation  and  opera- 
tion of  equipment  necessary  to  administration 
of  Permanent  Registration  Law  does  not  autho- 
rize payment  of  any  salaries  out  of  such 
appropriation . 


May  24,  1948 


Mr.  B.  H.  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting  an 
official  opinion  of  this  department  and  reading  as  follows: 

"Section  3.040,  House  Bill  449,  64th  General 
Assembly  provides  an  appropriation  for  the 
collection  of  motor  vehicle  registration  fees, 
drivers  license,  and  the  fuel  tax  for  the  per- 
iod beginning  July  1,  1948  and  ending  June  30, 

1949.  This  appropriation  includes  the  usual 
items  of  personal  service,  additions,  repairs 
and  replacements,  and  operation.  However,  for 
the  next  fiscal  year  another  item  has  been  in- 
cluded which  reads  as  follows: 

'For  the  purchase,  installation  and 
operation  of  equipment  necessary  to 
the  administration  of  the  Permanent 
Registration  Law $100,000.00' 

"We  will  appreciate  an  opinion  as  to  whether 
or  not  salaries  could  be  charged  to  this  lat- 
ter appropriation  along  with  other  items  of 
expense  necessary  to  the  administration  of  the 
law." 

Section  23  of  Article  IV  of  the  Constitution  of  Missouri  pro- 
vides, in  part,  as  follows: 

" * * * Every  appropriation  law  shall  dis- 
tinctly specify  the  amount  and  purpose  of 
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the  appropriation  without  reference  to  any 
other  law  to  fix  the  amount  or  purpose." 

Section  3.040  of  House  Bill  No.  449  of  the  64th  General  As- 
sembly provides,  in  subsection  A,  an  appropriation  for  salaries 
of  various  enumerated  employees  and  "all  other  necessary  employ- 
ees," subsections  B and  C provide  for  additions,  repairs  and  re- 
placements, and  subsection  D provides  for  operation  of  the  de- 
partment, and  in  addition  thereto  is  found  the  following: 

"For  the  purchase,  installation  and  opera- 
tion of  equipment  necessary  to  the  admin- 
istration of  the  Permanent  Registration 
Law $100,000.00" 

In  the  case  of  State  v.  Weatherby , 129  S.  W.  (2d)  887,  the 
Supreme  Court  held  that  compensation  for  personal  services  in 
rendering  official  opinions  could  not  be  paid  by  the  Attorney  Gen- 
eral out  of  the  appropriation  for  "operation."  The  court  said, 

1.  c.  894: 

" * * * By  distinctly  specifying  the  sums 
appropriated  for  enumerated  personal  ser- 
vices rendered  the  Legal  Department,  the 
General  Assembly  evidenced  an  intent  with- 
in Sec.  19,  Art.  10,  of  our  Constitution, 

Mo.  St.  Ann.,  in  the  enactment  of  said  Sec. 

7 not  to  pay  for  'personal  service'  out  of 
moneys  appropriated  for  'operation'  of  the 
Legal  Department." 

We  believe  it  to  be  clear  that  the  use  of  the  word  "opera- 
tion" in  the  above-quoted  provision  of  Section  3.040  with  regard 
to  the  administration  of  the  Permanent  Registration  Law  can  mean 
only  the  general  expenses  of  running  such  equipment,  such  as  the 
general  expenses  enumerated  under  subsection  D of  Section  3.040, 
that  is,  such  expenses  as  the  materials  and  supplies  necessary  in 
using  such  equipment  in  order  to  carry  out  the  Permanent  Registra- 
tion Law  of  this  state.  We  believe  that  this  conclusion  is  sus- 
tained by  the  action  of  the  Legislature  in  providing,  in  subsection 
A of  Section  3.040,  for  the  payment  for  personal  services  of  all 
those  employees  enumerated  and  of  "all  other  necessary  employees." 

CONCLUSION 

It  is  the  opinion  of  this  department  that  that  part  of  Sec- 
tion 3.040  appropriating  $100,000  for  the  purchase  installation 
and  operation  of  equipment  necessary  to  the  administration  of  the 
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Permanent  Registration  Law  does  not  authorize  the  payment  out  of 
such  appropriation  of  any  salaries. 

Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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BLIND  jpL»I0K3: 

/ 


Construing  Section  9457,  page  1550,  Laws  of  Missouri, 
1945,  relative  to  the  payment  of  accrued  unpaid  bal- 
ance upon  tVie  death  of  a recipient,  to  the  legal 
representatives  of  such  pensioner. 


May  29,  1948 


FILED 
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Department  of  hevenue 
State  of  Missouri 
Jefferson  City,  Missouri 


Attention:  Mr.  B.  H.  Howard 
Comptroller 


Gentlemen: 

This  will  acknowledge  receipt  of  your  request 
for  an  opinion  which  reads: 

"Laws  of  1945,  Section  9457,  Page  1550 
provides  in  part  that  *in  case  any  pen- 
sioner shall  die,  having  an  accrued  un- 
paid pension,  the  amount  thereof  shall 
be  paid  to  the  legal  representatives  of 
such  pensioner* , This  part  of  the  sec- 
tion was  copied  from  the  Revised  Statutes 
of  1939  and  we  presume  that  it  has  been 
in  effect  for  many  years, 

"In  most  cases  the  pensioner  has  little 
or  no  estate  other  than  the  small  amount 
of  the  pension  which  has  accrued  to  him 
during  the  month  of  his  death.  It  has 
been  the  practice  in  the  past  to  furnish 
a member  of  the  pensioner* s family  with 
a copy  of  the  enclosed  form  and  have  some- 
one appointed  legal  representative  by  the 
probate  judgb,  In  a recent  case  Judge 
Herbert  Taylor,  Probate  Judge  of  Christian 
County,  has  raised  the  question  as  to  his 
authority  to  appoint  a legal  representa- 
tive to  receive  the  accrued  pension.  In 
this  case  the  pex  son  who  wished  to  be  ap- 
pointed is  the  son  of  the  pensioner  and 
is  not  a minor, 

"We  will  appreciate  an  opinion  as  to  the 
proper  procedure  to  be  followed  in  order 
for  the  son  to  collect  the  accrued  pension," 
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Section  9457,  page  1550,  Laws  of  Missouri,  1945, 
provides  that  if  any  pensioner  shall  die,  having  an  ac- 
crued unpaid  balance,  the  amount  thereof  shall  be  paid 
to  the  legal  representatives  of  such  pensioner.  The  Act 
does  not  again  refer  to  who  shall  be  the  legal  represents- . 
tive,  or  how  same  shall  be  appointed.  Said  Section  reads: 

"Section  9457,  Comptroller  to  supply  quarter- 
ly requisitions  to  be  filed  by  applicants  for 
pensions,—  The  comptroller  ahull  supply  to 
all  persons  appearing  upon  the  blind  pension 
roll,  suitable  blank  forms  for  monthly  requi- 
sitions for  pensions,  containing,  among  other 
things,  a statement  that  requisitloner  is  the 
recipient  of  the  pension  personally  and  that 
he  or  she  has  the  free  and  full  use  of  such 
pension,  and  that  the  same  is  devoted  exclu- 
sively to  his  or  her  needs,  giving  present 
address;  and  each  pensioner  shall  forward 
each  requisition  for  pension  la  st  accrued 
to  the  comptroller  who  shall  certify  the 
claim  to  the  state  auditor  who  shall  draw 
his  warrant  in  favor  of  such  pensioner  upon 
the  state  treasurer  for  any  moneys  in  the 
treasury  available  therefor  and  forward  same 
to  pens loner  or  the  legal  guardian  thereof 
at  such  postoffice  address:  Provided,  that 
where  such  pensioner  is  under  legal  guardian- 
ship,  such  requisition  may  be  made  by  the 
guardian;  and  in  case  any  pensioner  shall 
die,  having  any  accrued  and  unpaid  pension, 
the  amount  thereof  shall  be  paid  to  the 
legal  representatives  of  such  pensioner; 
and  in  case  any  pensioner  should  abandon 
his  or  her  residence  in  this  state,  having 
an  accrued  and  unpaid  pension,  upon  re- 
quisition, as  herein  provided,  such  unpaid 
amount  shall  be  forwarded  to  the  address 
of  such  pensioner  or  the  legal  guardian 
thereof," 

The  legal  representative  has  been  defined  often 
depending  upon  the  particular  manner  in  which  the  words 
are  used.  In  this  instance,  since  the  Blind  Pension  Law 
itself  does  not  establish  any  particular  procedure  which 
may  prevent  the  estate  of  a blind  pension  recipient  from 
being  administered  in  the  Probate  Courts  of  this  State, 
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we  believe  the  laws  dealing  with  the  administration  of 
estates  in  the  Probate  Court  should  be  construed  along 
with  Section  9457,  supra,  relative  to  the  payment  of  any 
accrued  unpaid  balance  to  the  legal  representatives  *of 
such  pensioner.  Especially  should  these  laws  be  con- 
strued together,  in  view  of  the  fact  that  it  is  necessary 
before  anyone  be  placed  upon  the  blind  pension  roll  that 
he  file  an  application  with  the  representative  of  the  Com- 
mission, or  the  Probate  Court,  (See:  Section  9454,  R.S, 
Mo.  1939). 

In  the  absence  of  a deceased  recipient  leaving 
a will,  the  Probate  Court  is  authorized  to  grant  letters 
of  administration  appointing  an  administrator  in  said  es- 
tate, However,  in  certain  instances,  this  procedure  is 
optional  with  the  Probate  Court,  3ection  2,  page  289, 

Laws  of  Missouri,  1941,  prescribes  the  condition  and  cir- 
cumstances when  a Probate  Court  may  refuse  to  grant  let- 
ters of  administration.  Said  Section  reads: 

"Section  2.  Letters  Not  Granted — .Then.— 
Letters  Hot  Granted— iVke'n— The  probate 
court,  or  Judge  thereof  in  vacation,  in 
it 8 or  his  discretion,  may  refuse  to  grant 
letters  of  administration  in  the  following 
cases:  first,  when  the  estate  of  the  de- 
ceased is  not  greater  in  amount  than  is 
allowed  by  law  as  the  absolute  property  of 
the  widower,  widow  or  minor  children  under 
the  age  of  eighteen  years:  second,  when 
the  estate  of  the  deceased  does  not  exceed 
one  hundred  ($100,00)  dollars  and  there  is 
no  widower  , widow  or  children  under  'the 
age  of  eighteen  years,  any  creditor  of  the 
estate  may  apply  for  refusal  of  ie  tters  by 

fiving  bond  in  the  sum  of  one  hundred 
$100,00 ) dollars,  said  bond  to  be  approved 
by  the  probate  court  oi‘  Judge  thereof  in 
vacation,  conditioned  upon  such  creditor 
obligating  himself  to  pay,  so  far  as  the 
assets  of  the  estate  will  permit,  the  debts 
of  the  deceased  in  the  order  of  their  pre- 
ference, Proof  may  be  allowed  by  or  on 
behalf  of  such  widower,  widow,  minor  chil- 
dren or  creditor  before  the  probate  court 
or  Judge  thereof  of  the  value  and  nature  of 
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such  estate,  and  if  such  court  or  Judge 
shall  be  satisfied  that  no  estate  will 
be  left  after  allowing  to  the  widower, 
widow  or  minor  children  their  absolute 
property,  or  that  the  estate  does  not  ex- 
ceed one  hundred  O100.00)  dollars  when 
application  is  made  by  a creditor,  the 
court  or  Judge  may  order  that  no  letters 
of  administration  shall  be  issued  on  such 
estate,  unless,  upon  the  application  of 
other  creditors  or  parties  interested, 
the  existence  of  other  or  further  property 
be  shown.  And  after  the  making  of  such 
order,  and  until  such  time  as  the  same 
may  be  revoked,  such  widower,  widow,  minor 
children  or  creditor  shall  be  authorised 
to  collect  and  sue  for  all  the  property 
belonging  to  such  estate)  if  a widower, 
widow  or  creditor,  in  the  same  manner 
and  with  the  same  effect  as  if  he  cr  she 
had  been  appointed  and  qualified  as  execu- 
tor or  executrix  of  such  estate;  if  minor 
children  under  the  age  of  eighteen  years, 
in  the  same  manner  and  with  the  same  effect 


as  now  provided  by  law  for  proceedings  in 
court  by  infants  in  bringing  suit;  provided 
also,  that  the  widower,  widow  or  minor  chil- 
di en  under  the  age  of  eighteen  years  may 
retain  the  property  belonging  to  such  es- 
tate and  the  creditor  shall  qpply  the  pro- 
ceeds thereof  to  debts  of  the  estate  in 


the  order  in  which  demands  against  the  es- 
tate of  deceased  persons  are  now  classified 
and  preferred  by  law.  Provided  further, 
that  any  person  who  has  paid  the  funeral 
expenses  or  other  debts  of  deceased  shall 
be  deemed  a creditor  for  the  purpose  of 
making  application  for  the  refusal  of  let- 
ters of  administration  under  this  section 
and  be  subrogated  to  the  rights  of  such 
original  creditor •" 


It  will  be  noticed  that  the  Legislature  in  enacting 
Section  2,  supra,  provided  that  the  Probate  Court  in  its 
or  his  discretion  may  refuse  letters  of  administration  in 
certain  cases,  by  the  use  of  the  word  "may"  preceded  by 
the  words  "in  its  or  his  discretion"  referring  to  the  Pro- 
bate Court,  we  are  of  the  opinion  under  well  established 
rules  of  statutory  construction,  that  it  is  discretionary 
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with  the  Probate  Court  whether  a aid  Court  refuses  to  grant 
letters  of  administration  in  such  cases  or  does  grant  let- 
ters of  administration.  If  the  Legislature  had  used  the 
word  "shall"  instead  of  "may",  and  had  not  specifically 
left  the  matter  to  the  discretion  of  the  Probate  Court, 
there  would  be  no  question  but  that  it  was  a mandate  to 
said  Court  to  refuse  to  grant  letters  of  administration 
in  certain  instances.  (State  ex  rel.  Coleman vs.  Blair, 

151  S.W . 148,  l.c.  151.  245  bio.  680 J also  see:  Lansdown 
vs.  Paris,  66  Fed.  (2d)  939,  l.c.  941). 

In  Ordelheide  vs.  Modem  Brotherhood  of  America, 

158  Mo.  App.  677,  l.c.  685,  an  action  was  brought  by  an 
administrator  to  recover  the  amount,  with  interest,  of 
what  plaintiff  called  a life  insurance  policy  and  the 
defendant  called  a benefit  certificate  issued  by  a fraternal 
benefit  society,  for  $1,000.00.  The  policy  or  certificate 
was  Issued  to  plaintiffs'  intestate,  and  was  payable  to 
his  "legal  representatives  related  to  the  members  as---” 

The  Court  held  that  the  words  "legal  representatives" 
must  mean  executors  or  administrators,  and  in  so  holding, 
said: 

"We  are  not  impressed  by  the  suggestion 
that  the  designation  * legal  representa- 
tives' must  be  construed  to  mean,  not 
the  executor  or  administrator  of  the  in- 
sured, but  some  one  of  the  classes  auth- 
orised by  our  statute.  The  words  'legal 
representatives'  must  be  construed  to 
mean  'executors  or  administrators,'  in 
the  absence  of  anything  showing  a dif- 
ferent intent.  (New  York  Life  Ins.  Co. 
v.  Kansas  City  Bank,  121  Mo.  App.  479, 

97  S W 195;  Walker  v.  Peters,  139  Mo. 

App.  681,  124  3.W.  35.)  Here,  there  is 
a total  absence  of  anything  showing  such 
different  intent.  There  is  not  even  a 
suggestion  that  the  insured  had  any  family, 
heirs,  blood  relatives,  affianced  wife, 
or  dependents.  There  is  nothing  disclosed 
concerning  him,  except  that  he  was  a young 
man  twenty-two  years  of  age.  The  only 
expression  disclosed  of  his  desire  in  the 
premises  is  contained  in  the  application 
to  the  effect  that  the  beneficiary  ah  mild 
be  his  'legal  representatives.'  The  om- 
ission to  strike  out  from  the  certificate 
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the  words  * related  to  the  insured 
as  . . •'  can  hardly  be  considered 
an  expression  of  an  intention  that 
the  'legal  representatives1  should 
be  related  to  the  insured  in  some 
one  of  the  authorized  classes.  It 
is  plain  that  these  words  and  blank 
^ were  part  of  the  printed  form  and 
were  left  unerased  through  mere  in- 
advertence , This  is  altogether  too 
meagre  a circumstance,  if  any  at  all, 
to  justify  an  interpretation  avoiding 
a contract  which  should  be  liberally 
interpreted  in  favor  of  the  4nsured." 

In  Thompson  vs.  United  States,  20  Ct,  Cl.  276, 
l.c,  278,  the  Court  also  held  that  the  words  "legt.1  re- 
presentatives" in  the  absence  of  anything  appearing  in 
the  context  of  the  Act  must  be  held  to  mean  administrators 
or  executors,  and  said: 

"The  ordinary  meaning  of  the  words 
'representative,'  'legal  representa- 
tive,' 'personal  representative,'  is, 
that  they  refer  to  the  person  consti- 
tuted representative  by  the  proper 
court,  and  the  onus  is  upon  those  at- 
tempting to  maintain  a different  con- 
struction to  show  a different  meaning, 

(2  Jarman  on  Wills,  120;  Holloway  v. 

Clarkson,  2 Hare,  523;  118  !!ass.,  198; 

Bouvier  Law  Dictionary,  vol.  2,  410- 
576.) 

"In  the  absence  of  anything  appearing 
in  the  context,  those  words  found  in 
a statute  or  written  instrument  must 
be  held  as  meaning  the  administrator 
or  executor.  * * * ", 

Also,  Thompson  vs.  Smith,  103  P.  (2d)  936,  l.c.  938,  70  App. 
D,C,  65,  123  A.L.R,  76,  wherein  the  Court  said: 

"The  statute  is  not  lacking  in  clarity. 

The  phrase  'legal  representatives'  has 
an  accepted  meaning  which  includes  'ex- 
ecutor.' See  Briggs  v.  Walker,  1898, 

171  U.S.  466,  19  S.  Ct.  1,  43  L.  Ed.  243. 

In  that  case  the  Supreme  Court  said,  at 
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page  471,  19  S.  Ct.  at  page  3:  'The 
primary  and  ordinary  meaning  of  the 
words  "representatives,"  or  "legal 
representatives,"  or  "personal  repre- 
sentatives," when  there  is  nothing  in 
the  context  to  control  their  meaning, 
is  "executors  or  administrators,"  they 
being  the  representatives  constituted 
by  the  proper  court,  (Citing  authori- 
ties)' See  also  2 Jarman,  Wills  (7th 
ed.  1930)  1585;  2 Williams,  executors 
(12th  ed.  1930)  729;  Page,  Wills  (1901) 

Sec.  533." 

Also,  in  the  case  of  Hogate  v.  Hogate,  28  A.  (2d)  769, 
l.c.  771,  the  Court  held  that  generally,  words  "legal 
representatives"  when  applied  by  testor  to  personality 
signifies  executor  and  administrator,  and  when  applied  to 
realty,  those  upon  whom  the  law  casta  the  real  estate 
immediately  upon  the  death  of  the  ancestor. 

f 

In  view  of  the  foregoing  decisions  defining  "legal 
representatives"  we  are  inclined  to  believe  that  the  Legis- 
lature in  enacting  Section  9457,  supra,  fully  intended  the 
words  as  used  therein,  to  mean  administrator  or  executor 
in  the  absence  of  any  other  provision  In  the  law  specifi- 
cally excluding  administration  on  such  estates,  under  the 
established  Probate  Court  procedure  in  Missouri.  The  Leg- 
islature could  have  made  an  exception  in  the  case  of  es- 
tates of  such  recipients,  but  we  cannot  find  wherein  the 
Legislature  did  exempt  such  estates. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  Department  that 
by  using  the  words  "legal  representatives"  in  Section  9457, 
page  1350,  Laws  of  Missouri,  1945,  the  Legislature  intended 
that  such  words  were  to  mean  administrator  or  executor  as  the 
case  may  be,  and  in  the  absence  of  such  appointment  by  the 
Probate  Court  any  accrued  unpaid  pensions  cannot  be  paid. 

Respectfully  submitted. 


APPROVED: 

AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  Oeneral 

J.  E.  TAYLOR 
Attorney  Oeneral 


f 


APPROPRIATIONS:  Members  and  secretary  of  Industrial  Commission  of 

Missouri  are  to  be  compensated  for  the  period  July  1, 
1943,  to  July  19,  1943,  from  funds  appropriated  under 
Sec.  4.270  of  House  Bill  No.  450  of  o4th  General 
Assembly. 


June  17,  1943 


Honorable  B.  H.  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  made  to  your  request  for  an  official  opinion 
of  this  office,  reading  as  follows: 

"Sections  3 and  4,  Laws  of  1945,  Page  1103 
provides  that  the  members  end  the  secretary 
of  the  Industrial  Commission  shall  be  paid 
from  the  following  sources;  40$  from  the 
Unemployment  Compensation  Administration 
Fund,  40>t’  from  the  workmen's  Compensation 
Fund.  6;j  from  the  Mining  Department  Fund, 
and  14/3  from  General  Revenue. 

"Senate  Bill  #220,  64th.  General  Assembly 
repeals  the  above  mentioned  sections  and 
enacts  two  new  sections  in  lieu  thereof. 

These  new  sections  provide  that  the  members 
and  secretary  shall  be  paid  40#  from  the 
Unemployment  Compensation  Administration 
Fund,  and  60#  from  General  Revenue.  Senate 
Bill  #220  will  become  eff  ctive  July  19, 

194«. 

"Section  4*270,  House  Bill  #450,  64th.  Gen- 
eral Assembly  appropriates  money  for  the 
salaries  of  the  members  nd  the  secretary 
of  the  Industrial  Commission  in  accordance 
with  the  percentage  stated  in  Jenate  Bill 
#220  for  the  period  beginning  July  1,  1943 
and  ending  June  30,  1949.  No  appropriation 
was  made  to  cover  the  salaries  provided  for 
in  the  Laws  of  1945  during  the  period  be- 
tween June  30,  1943  and  July  19,  1943,  the 
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date  the  new  percentage  basis  becomes  effec- 
tive. 

"In  view  of  the  above  conflict,  we  will  ap- 
preciate an  opinion  as  to  the  basis  for  com- 
puting the  salaries  of  the  members  and  the 
secretary  of  the  Industrial  Commission  for 
the  month  of  July  1948." 

You  have  inquired  about  the  payment  of  the  salaries  of 
both  the  members  of  the  Industrial  Commission  of  Missouri  and 
the  secretary  of  such  commission.  However,  in  this  opinion 
we  have  considered  in  the  body  thereof  only  the  sections  ap- 
plicable to  the  members,  as  the  statutes  relating  to  the  secre- 
tary are  similar. 

Section  3 of  an  Act  found  Laws  of  Missouri,  1945,  page 
1101,  reads  as  follows: 

"Each  member  of  the  Commission  shall  be  paid 
a fixed  monthly  salary  at  the  rate  of  Seven 
Thousand  Five  Hundred Dollars  (/7, 500.00)  per 
year.  The  salaries  of  the  members  of  the  Com- 
mission shall  be  paid  from  the  following 
sources:  40#  from  the  Unemployment  Compensa- 
tion Administrative  Fund,  40#  from  the  Work- 
men^ Compensation  Fundt  6#  from  the  Mining 
Department  Fund,  and  14#  from  the  General 
Revenues  of  this  State."  (Emphasis  ours.) 

In  conformity  with  the  percentages  established  by  the  above 
statute  relating  to  the  sources  of  the  funds  from  which  the 
salaries  of  the  members  of  the  Industrial  Commission  are  to  be 
paid,  the  Legislature  appropriated  an  amount  sufficient  to  pay 
such  salaries,  prorated  according  to  such  percentages  from  the 
various  funds.  This  appropriation  will  expire  on  June  30,  1948» 
and  at  that  time  will  have  been  completely  exhausted. 

Section  3 of  the  Act  found  Laws  of  Missouri,  1945 , page 
1101,  quoted  supra,  was  repealed  by  Senate  Bill  No.  220  of  the 
64th  General  Assembly,  such  repealing  act  becoming  effective 
July  18,  1948.  Section  3 of  the  repealing  and  reenacting  bill 
reads  as  follows: 

"Each  member  of  the  Commission  shall  be  paid 
a fixed  monthly  salary  at  the  rate  of  Seven 
Thousand  ^ive  Hundred  Dollars  ($7,500)  per 
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annum.  The  salary  of  each  member  of  the 
Commission  shall  be  paid  from  the  following 
sourced .*  Three  Thousand  Dollars  ($3,000) 
per  annum  from  the  Unemployment  Compensa- 
tion Administration  Fund  for  services  ren- 
dered the  Division  of  Employment  Security, 
and  Four  Thousand  Five  Hundred  Dollars 
($4,500)  per  annum  from  the  General  Revenue 
of  the  State."  (Emphasis  ours.) 

In  conformity  with  the  last-quoted  statute,  the  64th  Gen- 
eral Assembly  enacted  Section  4*270  of  House  Bill  No*  450, 
reading,  in  part,  as  follows: 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  funds  as 
hereinafter  specified,  the  sura  of  Twenty- 
seven  Thousand  Dollars  ($27,000.00)  for  the 
purpose  of  paying  the  salaries  of  the  mem- 
bers and  secretary  of  the  Industrial  Com-  , 
mission  of  the  Department  of  Labor  and  In- 
dustrial Relations;  for  the  period  beginning 
July  1,  1946  and  ending  June  30,  1949,  as 
follows: 

"A.  PERSONAL  SERVICE: 

Salaries  of  the  members  of  the 
Industrial  Commission,  pay- 
able out  of  funds  as  follows: 

Out  of  General  Revenue 

Fund $13,500.00 

Out  of  Unemployment  Com- 
pensation Administra- 
tion Fund $9,000.00 


Total  salaries  of  Members  of 

Industri  al  Comiais sion $22 , 500  • 00 


You  will  note  that  the  only  effect  of  such  repeal  and  re- 
enactment and  the  passage  of  the  appropriation  bill  set  out  is 
to  change  the  percentages  and  sources  of  the  funds  out  of  which 


Honorable  5.  H,  Howard 


-4 


the  members  of  the  Industrial  Commission  are  to  be  paid  and  to 
provide  an  appropriation  for  the  fiscal  year  ensuing  the  first 
day  of  July,  194#,  from  funds  in  accordance  with  such  changed 
percentages  and  sources.  Tour  attention  is  also  directed  to 
the  fact  that  such  salaries  are  payable  upon  a fixed  monthly 
basis  and  that  the  first  of  such  fixed  monthly  salaries  will 
become  due  subsequent  to  the  effective  date  of  Senate  Bill  No. 
220  of  the  64th  General  Assembly. 

* 

In  the  light  of  the  foregoing,  your  inquiry  resolves  it- 
self into  this  question:  Are  the  funds  appropriated  under  Sec- 
tion 4*270  of  House  Bill  No.  450  of  the  64th  General  Assembly 
available  for  the  payment  of  the  salaries  of  the  members  of 
the  Industrial  CommissL  on  when  the  first  of  such  fixed  monthly 
salaries  become  due  upon  July  31,  1>4#?  ive  believe  that  such 
appropriation  is  so  available  and  that  without  regard  to  the 
fact  that  under  the  prior  Act  the  salaries  for  the  first 
eighteen  days  of  sucn  month  were  to  be  derived  from  different 
sources  than  upon  the  due  date  of  the  first  monthly  salary. 

the  Legislature  has  so  construed  the  Act  by  having  made 
the  appropriation  under  Section  4.270  of  House  Bill  No.  450  of 
the  64th  General  Assembly,  as  reference  thereto  indicates  that 
in  making  such  appropriation  the  percentages  and  funds  affected 
thereby  are  in  accordance  with  the  new  Act.  The  amounts  so  ap- 
propriated from  the  several  fluids  are  mathematically  sufficient, 
and  no  more  and  no  less,  to  pay  the  annual  salaries  of  the  three 
members  of  the  Industrial  Commission.  This  construction  placed 
upon  the  statute  by  the  Legislature  is  entitled  to  some  weight. 

As  declared  in  State  ex  rel.  Davis  v.  Smith,  75  S.  W.  (2d) 
£2d,  the  power  of  the  Legislature  over  the  public  funds  of  the 
state  is  supreme,  subject  to  constitutional  restrictions.  The 
court  therein  said: 

"Relator  makes  a contention  that  the  power 
of  the  General  Assembly  with  respect  to  the 
public  funds  raxsed  by  general  taxation,  sub- 
ject to  express  constitutional  limitations, 
is  supreme.  In  this  connection  it  is  also 
contended  that  the  Constitution  does  not  re- 
strict the  power  of  the  Legislature  to  make 
appropriations  from  the  general  revenue  to 
compensate  public  officers  for  services  ren- 
dered the  public  and  reimburse  them  for  ex- 
penses incurred  in  the  performance  of  such 
service. 
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”We  agree  that  the  power  of  the  Legisla- 
ture ovEi  these  matters,  subject  to  con- 
stitutional limitations,  is  supreme,  ,«e 
also  agree  that  the  Constitution  does  not 
prevent  the  Legislature  from  providing 
that  public  officers1  salaries  and  expenses 
shall  be  paid  out  of  the  general  revenue. 

* * *» 

The  case  mentioned  might  be  urged  as  authority  for  adopt- 
ing a contrary  view  to  that  expressed  in  this  opinion.  The 
factual  situation  presented  in  the  case  involved  the  payment 
of  the  salary  of  a member  of  the  Board  of  Barber  Examiners. 

This  board  had  been  ere;  ted  under  a statute  authorising  the 
payment  of  the  salaries  of  the  members  thereof  out  of  moneys 
collected  by  the  board  and  "out  of  this  fund  only."  Without 
repeal  of  this  statute  or  amendment  thereto,  a subsequent  Leg- 
islature attempted  to  appropriate  out  of  the  general  revenue 
of  the  state  an  amount  sufficient  to  pay  the  salaries  of  the 
board  members.  Upon  the  refusal  of  the  .itate  Auditor  to  use 
any  of  such  money  for  the  payment  of  salaries,  mandamus  was 
brought.  The  writ  was  denied,  the  court  reasoning  the  Legis- 
lature was  without  power  to  make  such  an  appropriation  in  the 
face  of  the  statute  creating  the  board  and  providing  for  the 
payment  of  such  salaries  solely  from  funds  collected  by  such 
board. 

• 

We  do  not  consider .this  case  to  express  a view  different 
from  that  set  forth  in  this  opinion,  hat-.er,  we  think  the  fol- 
lowing quotation  from  the  case  supports  the  view  which  we  have 
herein  expressed: 

" * * * This  being  true,  the  Legislature  had 
authority  to  provide  that  all  or  any  speci- 
fied part  of  the  salary  and  expenses  of  the 
barber  board  should  be  paid  out  of  the  gen- 
eral revenue,  but  it  did  not  do  so.  On  the 
contrary,  it  has  provided,  in  express  terms, 
by  section  13525,  R.  S.  1929  (Mo.  St.  Ann. 
section  13525*  p.  637),  that  the  salaries 
and  expenses  of  such  board  shall  be  paid  by 
warrants  drawn  against  the  fund  created  from 
fees  collected  by  the  board  and  paid  into  the 
state  treasury,  and  against  that  fund  only. 

The  Legislature  could,  at  any  time , provide 
a different  method  tor  paying  the  salaries 
and  expenses  of  this  board  by  amending  section 
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13525  or  by  repealing  it  and  enacting  a 
new  law  ljn  lieu  thorcoTT  but  until  it  goes 
so . s^ct^on  13^25.  R.  1929  (■  o7  St,  Ann. 
sec.“T^2^L»  p«  637) . remains  the  law  of 
the  state.  We  cannot  escape  the  conclusion 
that  if  section  13525,  R.  S.,  is  still  the 
law,  and  if  it  provides  that  the  salaries 
and  expenses  of  the  board  shall  be  paid  out 
of  the  fund  created  from  the  fees  collected 
by  the  board,  and  out  of  that  fund  only,  the 
attempt  to  appropriate  money  out  of  the  gen- 
eral revenue  fund  to  pay  any  part  of  such 
salaries  or  expenses  is  contrary  to  the 
existing  law  of  the  state,  as  declared  in 
section  13525,  supra."  (limphasis  ours.) 

You  will  note  that  the  emphasized  portion  of  the  quotation 
clearly  indicates  that  had  the  existing  statute  been  repealed 
or  amended,  the  appropriation  would  have  been  valid.  In  the 
present  case,  that  is  exactly  what  has  occurred  and  we  think 
such  action  was  within  the  power  of  the  Legislature. 

Since  provisions  relating  to  the  salary  of  the  secretary 
of  the  Industrial  Commission  of  ilissouri  are  quite  similar  to 
those  heretofore  quoted,  we  arrive  at  the  same  conclusion  with 
respect  thereto. 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  payment  of  the 
salaries  of  the  members  and  secretary  of  the  Industrial  Commis- 
sion of  Missouri  for  the  month  of  July,  194S,  and  subsequent 
months  of  the  fiscal  year  194&-1949  “ay  lawfully  be  mads  from 
the  funds  appropriated  under  Section  4*270  of  House  Bill  No.  450 
of  the  64th  General  Assembly. 

Respectfully  submitted,  • 


WILL  F.  BERRY,  Jr. 

APPROVED:  Assistant  Attorney  General 
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MAGISTRATES: 
MAGISTRATE  CLERKS: 


Magistrate  may  raise  sala^v  of.  clerk 
when  assessed  valuation  is  finally 
placed  at  higher  level. 


July  2,  1948 


Honorable  I.  "cv/ard 
Comptroller 
Department  of  . eventie 
Jefferson  :ity,  Is s curl 


ear  Mr.  Howard: 

This  is  in  reply  to  your  letter  of  recent  date  in  which 
you  enclosed  a letter  from  Honorable  Waite  A.  ' ;gers,  nrobate 
Judge  of  Perry  County,  which  presented  the  following  question: 

If  the  assessed  valuation  of  c.  county  is 
raised  and  authorizes  an  increase  in  the 
salary  of  the  clerk  of  the  magistrate 
court,  when  should  such  increase  be  made 
effective? 

It  Is  provided  In  the  naw3  of  Missouri,  1947,  Volume  I, 
page  240,  Section  21,  that  each  magistrate  ai  all,  bv  an  order 
duly  made  and  entered  of  record,  appoint  and  fix  the  salary 
of  a clerk  of  his  court,  which  salary  shall  not  exceed  the 
annual  amount  fixed  In  the  act  of  the  Legislature,  commonly 
known  as  the  Magistrate  Law,  for  clerk  hire  of  3uch  court. 

The  Laws  of  [Issouri,  1945,  page  765,  Section  22,  provide 
that  salaries  of  clerks  3hall  be  paid  by  the  Etate  within  the 
limits  provided  in  that  section  upon  requisition  filed  by  the 
judge  of  the  magistrate  court.  That  section  then  sets  up  a 
salary  scale  based  on  the  population  and  assessed  valuation  of 
all  counties. 

The  Laws  of  Missouri,  1945,  page  765,  Lection  17,  provide 
for  the  salaries  of  magistrates,  and  also  set  up  a salary  scale 
based  on  the  population  and  assessed  valuation  of  all  counties. 
For  the  purposes  of  this  provision,  the  assessed  valuation  of 
all  real  and  tangible  personal  property  in  the  respective  coun- 
ties as  last  determined  by  the  commission  or  other  body  pro- 
vided by  law  for  the  equalization  of  taxes  as  between  the  coun- 
ties, Is  the  assessed  valuation  v/hich  is  controlling  In  the 
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matter.  The  salary  of  a magistrate  for  his  entire  tern  is 
determined  on  ehe  basis  of  the  assessed  valuation  as  deter- 
mined for  the  year  next  prior  to  the  year  for  election  of  such 
magistrate.  ’owevor,  there  is  no  such  restriction  in  Section 
22,  supra,  requiring  the  clerk  cf  a magistrate  court  to  re- 
ceive a fixed  salary  for  and  during  the  entire  period  he  acts 
as  clerk  pf  the  magistrate  court.  This  is  especially  true  in 
viev/  of  the  fact  that  such  clerk  3ervos  only  at  the  pleasure 
of  the  magistrate  and  has  no  fixed  term  of  office.  Therefore, 
his  salary  is  subject  to  change  at  any  time  in  the  discretion 
of  the  magistrate  and  within  the  limits  provided  by  law, 

0 

The  final  powor  to  equalize  the  valuation  of  real  and 
tangible  personal  property  in  the  several  comities  is  vested 
in  the  ftate  Tax  Commi3s?.on.  The  pertinent  parts  of  Section 
1105c. 14,  Ho.  R.3.A.,  i this  matter  are  as  follows  (caws  of 
Missouri,  1947,  Volume  I,  pa  e 549,  Section  15): 

’•It  shall  be  the  duty  of  the  State  Tax 
CormisBion,  and  the  commissioners  shall 
have  authority  to  perform  r.ll  duties 
enumerated  in  thi3  section  and  such  other 
duties  as  may  be  provided  by  law* 

(1 ) ^tween  the  dates  of  June  20  and  the 
second  Monday  in  July,  1946,  and  between 
the  sane  dates  each  year  thereafter,  the 
State  Tax  Commission  shall  equalize  the 
valuation  of  real  and  tangible  personal 
property  anon  the  several  counties  in 
the  State  * « « « w 

"(2)  The  secretary  of  the  State  Tax 
Commission  shall  transmit  to  each  county 
clerk  and  to  the  assessor  in  the  City  of 
St.  Louis  a report  showing  the  per  centum 
added  to  or  deducted  from  the  valuation  of 
the  property  of  lois  county,  specifying  the 
percentage  added  to  or  deducted  from  the 
real  property  and  the  tangible  personal 
property  respectively,  denoted  by  classes, 
and  also  the  value  of  the  real  and  tangible 
personal  property  of  his  county  as  equalized 
by  said  Commission;  and  the  said  clerk  shall 
furnish  one  copy,  thereof  to  the  assessox*,  and 
except  in  St.  Louis  City  one  copy  shall  be 
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laid  before  the  annual  county  loard  of  'Equali- 
zation. Tills  repox*t  3hail  be  delivered  to  the 
clerks  of  the  several  councioa  ao  that  It  may 
be  In  the  possession  of  county  Doarda  of 
Equalization  on  or  before  the  second  ’..ion day 
in  July,  The  Assessor  In  „t.  Louie  City  shall 
lake  such  adjustments  of  property  valuations 
as  directed  by  the  :tate  Tax  Commission,  -r*  «■  w" 

Thus,  when  upon  final  determination,  according  to  the 
statutory  procedure,  that  the  assessed  valuation  of  a county 
is  raised  to  a level  which  will  justify  an  inoroase  in  the 
salary  of  the  clerk  of  tho  aa  ;istrate  court,  under  provisions 
of  Section  22,  su^ra,  the  judge  of  the  magistrate  court  is 
authorized  within  his  discretion  to  raise  the  salary  of  such 
clerk  in  accordance  therewith. 


Conclusion. 

Therefore,  it  is  tuo  opinion  of  this  department  that  if 
tho  assessed  valuation  of  a county  is  raised,  and  such  higher 
valuation  autaorizes  an  increase  in  the  salary  of  the  clerk 
of  the  magistrate  court,  such  salary  may  be  increased  in  ac- 
cordance v/lth  the  Laws  of  r.issouri,  1945,  pa  ;e  765,  Section 
22,  upon  the  final  action  of  the  proper  authorities  in  placing 
the  assessed  valuation  of  such  county  at  a higher  level. 


ueopoctfully  submitted, 


APPROVED: 


OaVID  DoNlIYLLY 

Assistant  Attorney  eneral 


J.  E.  TAYLOR 

Attorney  eneral 
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Refund  of  Missouri  Motor  Fuel  - not  be  made  to 

Veterans  Administration  from  money  appropriated  under 
Section  3.060  of  House  BID  1 No.  172  of  the  61|.th  Gen- 
eral Assembly. 


July  22,  1943 


Honorable  L.  H.  Howard 
Comptroller 
Department  of  revenue 
Jefferson  City,  Missouri 


A 


/ 


} 


i 


Dear  Sir; 


Reference  is  made  to  your  request  for  an  offi- 
cial opinion  of  this  Department  reading  as  follows; 

"Vie  are  enclosing  copy  of  a claim  for 
motor  fuel  tax  refund  by  the  Kansas 
City  Office  of  Veterans  Administration. 

This  claim  covers  the  tax  on  fuel  pur- 
chased by  veterans  who  were  authorized 
to  travel  at  government  expense  for 
various  purposes.  The  claim  is  support- 
ed by  receipts  for  the  individual  pur- 
chases. 

1 

"‘tfe  will  appreciate  an  opinion  as  to 
whether  or  not  a claim  of  this  nature 
can  be  paid  under  the  appropriation  for 
refunding  of  toasoline  taxes,  Section 
3.0o0,  mouse  oill  172,  6l;.th.  General 
Assembly." 

V.e  have  examined  the  correspondence  attached  to 
your  request,  together  with  a photostatic  copy  of  the 
claim  for  refund.  It  is  noted  that  the  gasoline  tax  in- 
cluded in  the  claim  for  refund  has  been  paid  by  employees 
of  the  veterans  Administration  in  connection  with  travel 
at  government  expense.  Such  employees  are  reimbursed  for 
such  expenditures  by  the  employer.  The  basis  for  the  re- 
fund is  said  to  be  Public  Law  No.  319  of  the  76th  Congress, 
appro /ed  October  9,  19h0» 

Section  3»060  of  House  Jill  No.  172  of  the  614-th 
General  Assembly  reads  as  follows; 
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"There  Is  hereby  appropriated  out  of  the 
State  Treasury*  chargeable  to  the  State 
Highway  Department  Fund,  One  Million 
Fifty  Thousand  Dollars  ($1,050,000*00) 
for  the  purpose  of  refunding  of  gasoline 
taxes,  as  provided  by  law,  for  the  period 
beginning  July  1,  19^-7,  and  ending  June 
30,  19^3." 


V»e  have  examined  the  Federal  statute  referred  to, 
as  well  as  numerous  cases  and  text  authorities,  respect- 
ing the  power  of  the  various  states  to  Impose  excise  taxes, 
such  as  the  Missouri  Motor  Fuel  Tax,  upon  purchases,  direct- 
ly or  Indirectly  paid  for  out  of  public  funds  of  the  United 
States.  However,  In  view  of  the  wording  of  the  Missouri 
statutes  relating  to  such  tax,  we  do  not  consider  it  neces- 
sary to  determine  whether  or  not  such  tax  may  lawfully  be 
collected  In  the  first  Instance.  It  is  our  thought  that  no 
provision  has  been  made  for  a refund  under  the  circumstances 
outlined  In  the  present  claim. 

Section  8411.2,  Mo.  R.S.A.,  which  levies  the  Missouri 
Motor  Fuel  Tax,  contains  the  following  sub-section  (f): 

"(f)  No  tax  shall  be  imposed,  charged  or 
collected  with  respect  to  the  following: 

* * * * -a  * 


"(2)  Motor  fuel  sold  to  the  United  States 
of  America  or  any  agency  or  Instrumentality 

(Underscoring  ours.) 


thereof." 


Assuming,  but  not  so  determining,  that  sales  of 
motor  fuel  made  to  employees  of  the  Veterans  Administration 
are  within  the  purview  of  the  above  quoted  exemptions  pro- 
vision, It  becomes  apparent  that  such  tax  should  not  have 
been  collected  in  the  first  instance.  It  therefore  but  re- 
mains to  be  determined  whether  or  not  any  provision  has  been 
made  for  the  refund  of  such  tax  so  paid. 


We  have  examined  the  pertinent  sections  relating  to 
refunds,  and  do  not  find  that  any  of  such  statutory  provisions 
apply  to  the  facts  now  under  consideration.  For  instance, 
sub-section  (g)  of  Section  31+11.2,  Mo.  R.b.A.  provides  that  a 
distributor  who  has  made  a sale  exempted  under  the  provisions 
of  paragraph  2 of  sub-section  (f)  quoted,  supra,  may  deduct 
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from  the  gallonage  on  w.iich  his  liability  is  computed  for 
payment  of  the  motor  fuel  tax*  all  gallonage  so  sold*  This 
provision  reads,  in  part,  as  follows: 

" (g)  Each  distributor  having  received  motor 
fuel  wnich  is  thereafter  exported,  sold,  used, 
lost  or  destroyed,  as  set  forth  under  para- 
graphs (1)  to  (6)  inclusive  above  shall,  upon 
furnishing  such  proof  thereof  as  the  admin- 
istrator shall  by  regulation  require,  be  en- 
titled to  deduct  from  the  gallonage  on  which 
his  liability  for  payment  of  the  motor  fuel 
tax  would  otherwise  be  computed  all  gallon- 
age  so  exported,  sold,  used,  lost  or  de- 
stroyed, * * * 

Further,  Section  81l11.15,  Mo,  R.S.A.,  provides  for 
the  refund  of  tax  collected  on  motor  fuel  thereafter  lost 
or  destroyed.  To  the  same  effect  is  Section  8411,16,  Mo, 
R.S,A,,  providing  for  the  refund  of  the  amount  of  tax  paid 
upon  fuel  not  used  in  motor  vehicles  operated  upon  the  pub- 
lic highways  of  the  state.  Section  31}.11.17,  Mo,  R.S.A,, 
authorizes  the  refund  of  taxes  erroneously  paid  the  State 
of  Missouri  by  distributors.  It  therefore  appears  that  no 
provision  has  been  made  for  the  refund  of  taxes  paid  upon 
transactions  exempted  under  the  provisions  of  paragraph  2 
of  sub-section  (f)  of  Section  8I4II.2,  Mo,  R,S,A, 


CONCLUSION. 

In  the  premises,  we  are  of  the  opinion  that  refund 
of  Missouri  Motor  Fuel  Tax  may  not  be  made  out  of  funds  ap- 
propriated under  Section  3,060  of  House  Sill  Ho,  172  of  the 
614-th  General  Assembly  to  the  Veterans  Administration,  based 
upon  taxes  paid  by  employees  of  such  Federal  agency  when  en- 
gaged in  travel  authorized  at  government  expense,  even  though 
reimbursement  of  such  payment  is  made  by  such  employer. 

Respectfully  submitted. 


APPROVED:  WILL  F.  BERRY,  Jr. 

Assistant  Attorney  General 


T.~ci  .""TAYLOR 

Attorney  General  ' * 
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Deficiency  in  sum  appropriated  under  Sec.  2.093  of 
House  Bill  44$  of  the  64th  General  Assembly  to  be 
prorated  among  all  counties  of  the  state. 


APPROPRIATIONS 


August  10,  194$ 


Nr.  B.  H.  Howard,  Comptroller 
Department  of  Revenue 
Jefferson  City,  F'issouri 


Dear  Sir 


"Senate  Bill  177,  page  504,  Senate  Bill  17$, 
page  506  end  Senate  Bill  257,  page  509,  Laws 
of  1947  provides  that  the  State  shall  pay 
£600,00  annually  to  second,  third  and  fourth 
class  counties  for  partial  compensation  of 
the  county  superintendent  of  schools  for  pre- 
paring the  school  budget. 

"Senate  Bill  ,,'256  which  became  effective  July 
19,  194$  provides  for  like  payments  to  coun- 
ties of  the  first  class. 

"Section  2.093,  page  27,  Appropriation  Laws 
of  194$-49  appropriates  £67,200.00  to  cover 
these  annual  payments.  This  is  sufficient  to 
pay  112  counties,  although,  an  additional  two 
counties  are  entitled  to  a portion  of  £600.00, 
effective  July  19,  194$,  these  two  being 
St.  Louis  County  and  Jackson  County  which  were 
covered  by  Senate  Bill  256. 

"We  will  appreciate  an  opinion  as  to  whether 
we  should  pay  each  of  the  114  counties  its 
proportionate  share  of  the  $67, 200.00  appro- 
priated Or  pay  $ 600 .00  to  each  of  the  112 
counties  of  the  second,  third  and  fourth  class 
with  the  expectation  tnat  the  legislature  will 
appropriate  an  additional  $1200.00  to  pay 
St.  Louis  County  and  Jackson  County." 
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We  ave  examined  Senate  Bills  177,  178  and  257  of  the  64th 
General  Assembly,  referred  to  in  your  letter,  and  find  that,  in 
substance,  such  bills  provide  for  an  increase  in  the  salaries  of 
the  county  superintendents  of  schools  in  counties  of  the  second, 
third  and  fourth  classes,  and*  for  the  reimbursement  by  the  State 
of  Missouri  to  the  several  counties  comprising  such  classes  of 
the  sum  of  «i600,00  per  annum  for  such  increases.  The  first  two 
bills  mentioned  were  approved  by  the  Governor  on  June  6,  1947,  and 
the  last  on  July  7,  1947*  Senate  Bill  256  makes  the  same  provi- 
sion with  respect  to  counties  of  the  first  class,  but  did  not  be- 
come effective  until  July  19,  1948. 

Seotion  2.093  of  House  Bill  448  of  the  64th  General  Assembly 
reads  as  follows: 

"There  is  hereby  appropriated  out  of  the  state 
treasury,  chargeable  to  that  part  of  the  general 
revenue  set  apart  for  support  of  free  public 
gchools  in  Missouri,  the  sum  of  Sixty-seven 
thousand  Two  Hundred  Dollars  (*67,200.00)  to  pay 
the  compensation  of  the  county  superintendents 
of  schools  for  the  preparation  of  school  dis- 
trict budgets,  as  provided  by  law;  for  ths  period 
beginning  July  1,  1948  and  ending  June  30,  1949." 

A simple  mathematical  calculation  discloses  that  the  sum  ap- 
propriated under  this  bill  would  serve  to  reimburse  all  counties 
of  the  second,  third  and  fourth  classes,  but  would  be  insufficient 
to  reimburse  all  counties  of  the  state  if  those  of  the  first  class 

were  included. 

The  question  presented,  then,  is  whether  such  appropriation 
should  be  used  for  reimbursing  all  of  the  counties  of  the  state 
pro  rata,  thereby  allocating  a proportionate  share  of  the  defi- 
ciency to  each  of  the  several  counties,  or  whether  it  should  be 
used  to  pay  in  full  112  of  the  counties. 

We  wish  to  observe,  at  the  outset,  that  no  "claims"  against 
the  State  of  Mi  souri,  in  the  technical  sense,  will  or  could  arise 
against  the  state  by  virtue  of  the  enactment  of  the  Senate  Bills 
mentioned.  No  relationship  of  debtor  and  creditor  has  thereby- 
arisen,  and  for  that  reason  various  appellate  court  decisions,  de- 
termining the  priority  of  payment  of  claims  or  demands  out  of  a 
particular  appropriation  when  such  claims  or  demands  arise  through 
such  a debtor  and  creditor  relationship,  are  of  no  value  in  de- 
termining your  question.  The  provision  for  reimbursing  represents 
merely  an  act  of  grace  on  the  part  of  the  State  of  f issouri,  and, 
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the  General  Assembly  havln  failed  to  provide  a sura  adequate  to 
reimburse  all  of  the  counties  which  necessarily  are  of  an  equal 
rank,  we  believe  that  equitc  le  principles  should  be  applied  and 
the  deficiency  prorated  among  all  of  the  counties  of  the  state. 

The  intent  of  the  General  Assembly  is  quite  clear  in  that 
adequate  provision  has  been  made  for  the  reimbursement  of  the 
counties  affected  by  the  first  three  bills  referred  to  In  your 
letter.  However,  the  same  General  Assembly  has  also  soen  fit, 
by  the  latter  enactment,  to  place  counties  of  the  first  class 
on  a parity  with  those  of  the  second,  third  and  fourth  classes. 
This,  we  think,  is  persuasive  toward  the  view  that  inasmuch  as 
the  General  Assembly  has  recognized  no  distinction  between  the 
various  counties  in  agroeing  to  reinnurse  such  counties  for  a 
portion  of  the  increased  salaries  granted  the  county  superin- 
tendents of  schools,  that  no  such  distinction  should  now  bo  made 
in  applying  the  sum  appropriated  for  that  purpose. 

Your  attention  is  directed,  however,  to  the  fact  that  Senate 
Bill  256,  referred  to,  supra,  did  not  become  effective  until  July 
19,  1948.  This  bill  affeett  only  two  counties,  namely,  St.  Louie 
and  Jackson.  In  computing  the  aliquot  part  of  the  appropriation 
apportioned  to  these  two  counties,  due  re  ard  should  be  given  to 
the  fact  that  the  salary  increase-,  provided  therein  will  not  be 
effective  for  the  entire  current  fiscal  year. 


COKCLUSIOH 

In  the  premises,  we  are  of  the  opinion  that  the  appropriation 
maco  under  Section  2.093  o,  House  Bill  448  of  the  61th  General 
Assembly  should  be  prorated  among  the  various  counties  of  the  State 
of  ilissouri  for  the  purpose  of  reimbursing  such  counties  for  a por- 
tion of  the  increased  salaries  granted  the  'various  county  superin- 
tendents of  schools,  subject,  however,  to  pro  rata  diminution  with 
respect  t counties  of  the  first  class  for  the  period  of  the  cur- 
rent fiscal  year  during  which  such  increased  salaries  Were  not  in 
effect. 

Respectfully  submitted. 


APPRCVFTt  WILL  F.  <ERHY,  Jr. 

Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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COUNTY  COURTS : County  court  does  not  have  power  to  give  a 

ROADS  AND  BRIDGES:  bridge  on  an  abandoned  county  highway  to  a 

special  road  district  in  another  county,  nor 
does  the  county  court  have  power  to  sell  such 
bridge  to  a special  road  district  in  another 
county  for  a nominal  consideration. 


August  19,  1948 


Honorable  Marvin  C.  Hopper 
Prosecuting  Attorney 
Linn  County 
Brookfield,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting  an 
official  opinion  of  this  department  and  reading  as  follows: 

"I  request  an  opinion  from  your  Department 
on  the  following  matter: 

"A  39  yr.  old  County  bridge,  original  cost 
about  $2500.,  is  now  located  on  Mussel  Fork 
Creek  in  Linn  County,  Missouri  a short  dis- 
tance west  of  the  Linn  County-Macon  County 
boundary  line.  An  unimproved  one-quarter 
mile  road  leads  from  Highway  No.  36  to  said 
bridge,  and  formerly  continued  into  Macon 
County,  however,  about  6-8  years  ago  the 
road  was  blockaded  and  closed  a short  dis- 
tance east  of  said  bridge  in  Macon  County. 

The  above  mentioned  one-quarter  mile  road 
in  Linn  County  is  now  used  exclusively  by 
a tenant  farm  to  gain  access  to  a cornfield. 

"The  Linn  County  Court  desires  to  cooperate 
with  the  New  Cambria  Special  Road  District 
in  Macon  County  in  completing  a certain  gra- 
vel road  which  will  furnish  an  all  weather 
route  eastward  from  Bucklin,  Linn  County, 

Missouri  to  New  Cambria,  Macon  County,  Mis- 
souri. The  Linn  County  Court  desires  to 
make  a gift  of  said  bridge  to  the  Special 
Road  District  or  to  sell  same  for  a nominal 
consideration,  and  the  Special  Road  District 


Honorable  Marvin  C.  Hopper 


will  furnish  all  labor  and  material  neces- 
sary to  move  said  bridge  to  another  point 
on  Mussel  Fork  Creek  about  one  mile  north 
of  the  present  location  to  a point  in  Macon 
County. 

"My  question  is  this — Under  the  above  facts , 
can  the  Linn  County  Court  make  a gift  of  the 
bridge  to  the  New  Cambria  Special  Road  Dis- 
trict? Can  the  Linn  County  Court  sell  said 
bridge  to  the  New  Cambria  Special  Road  Dis- 
trict for  a nominal  consideration?" 

Section  2480,  R.  S.  Mo.  1939,  provides  as  follows: 

"The  said  court  shall  have  control  and  man- 
agement of  the  property,  real  and  personal, 
belonging  to  the  county,  and  shall  have  power 
and  authority  to  purchase,  lease  or  receive 
by  donation  any  property,  real  or  personal, 
for  the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real  estate, 
goods  or  chattels  belonging  to  the  county, 
appropriating  the  proceeds  of  such  sale  to 
the  use  of  the  same,  and  to  audit  and  settle 
all  demands  against  the  county." 

The  Supreme  Court  of  this  state,  in  the  case  of  Butler  County 
v.  Campbell,  182  S.  W.  (2d)  589,  353  Mo.  413,  1.  c.  419  said: 

" * * * Under  the  laws  of  this  state,  the 
county  court  is  vested  with  full  power  and 
authority  to  control  and  manage  the  real 
and  personal  property  of  the  county  and, 

'for  the  use  and  benefit  of  the  county;  to 
sell  and  cause  to  be  conveyed  any  real 
estate,  goods  or  chattels  belonging  to  the 
county.'  Sec.  2480,  R.  S.  1939.  * * * It 
is  apparent  that  'county  courts  are  by  law 
constituted  the  guardians  of  the  property 
and  interests  of  their  respective  counties. 

"They  occupy  a position  of  trust"  in  that 
respect,  and  "in  that  relation  are  bound 
to  the  same  measures  of  good  faith  toward 
the  counties  which  is  required  of  an  ordi- 
nary trustee  toward  his  cestui  que  trust, 
or  an  agent  toward  his  principal.'"  State 
ex  rel.  Garland  County  v.  Baxter  (Ark.  Sup.), 

8 S.  W.  188;  Willard  v.  Comstock  (Wis . Sup.), 

17  N.  W.  401,  406.  'County  courts  are  . . . 
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the  agents  of  the  county,  with  no  powers  ex- 
cept what  are  granted,  defined  and  limited  by 
law,  and,  like  all  other  agents,  they  must 
pursue  their  authority,  and  act  within  the 
scope  of  their  powers.'  State  ex  rel.  Quincy, 

Mo.  & Pac.  R.  Co.  v.  Harris,  96  Mo.  29,  37, 

8 S.  W.  794.  The  county  courts  act  for  the 
counties  in  relation  to  funds  held  in  trust 
for  public  school  purposes.  Secs.  10376, 

10378,  and  10384,  R.  S.  1939;  Montgomery 
County  v.  Auchley , 103  Mo.  492,  502,  15  S. 

W.  626.  The  members  of  the  court,  as  pub- 
lic officers,  do  not  act  as  individuals  with 
relation  to  their  own  property,  but  as  spe- 
cial trustees  with  limited  authority.  Saline 
County  v.  Thorp,  337  Mo.  1140,  88  S.  W.  (2d) 

183,  186.  They  are  required  to  act  with  rea- 
sonable skill  and  diligence,  and  to  discharge 
their  duties  with  that  prudence,  caution  and 
attention  which  careful  men  usually  exercise 
in  the  management  of  their  own  affairs.  * * *" 

From  the  quoted  portion  of  the  Campbell  case,  supra,  it  is 
clear  that  the  County  Court  of  Linn  County  does  not  have  the  power 
to  give  away  any  county  property,  or  to  sell  such  property  for  a 
nominal  consideration,  unless  such  authority  is  specifically  given 
to  such  court  by  a statute.  We  are  unable  to  find  any  statute  in 
the  State  of  Missouri  authorizing  the  county  court  of  a county  to 
give  a bridge  to  a special  road  district  in  another  county,  or  to 
sell  such  bridge  to  the  special  road  district  in  another  county 
for  a nominal  consideration.  We  believe  it  to  be  inherent  in  Sec- 
tion 2480,  quoted  supra,  that  the  county  court  is  under  an  obli- 
gation to  the  citizens  of  the  county  to  receive  the  highest  pos- 
sible price  for  any  county  property  that  is  sold. 

Section  8540,  R.  S.  Mo.  1939,  provides  as  follows: 

"Whenever  the  county  court  of  any  county, 
upon  investigation,  shall  be  satisfied  that 
the  citizens  of  said  county  will  be  benefited 
by  the  construction  of  a bridge  in  an  adjoin- 
ing county  and  within  one  mile  of  the  boundary 
line  dividing  said  counties,  the  aforesaid 
county  court  may  unite  with  the  county  court 
of  said  adjoining  county  in  causing  said 
bridge  to  be  built  and  may  contribute  to 
the  expense  of  building  said  bridge  in  any 
sum  not  to  exceed  one-half  the  cost  of  such 
bridge,  and  may  make  an  appropriation  for 
the  payment  of  same." 
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Under  authority  of  Section  8540  , if  the  bridge  is  within  one 
mile  of  the  boundary  line  dividing  Linn  County  from  Macon  County, 
and  the  County  Court  of  Macon  County  wishes  to  pay  for  the  cost  of 
removing  the  bridge  from  Linn  County  and  installing  it  in  the  New 
Cambria  Special  Road  District  in  Macon  County,  we  believe  that  the 
County  Court  of  Linn  County  would  be  authorized  to  give  the  bridge 
to  Macon  County,  or  to  charge  Macon  County  only  so  much  as  would 
make  the  cost  of  putting  the  bridge  in  Macon  County  the  same  amount 
for  both  counties . The  County  Court  of  Macon  County  would  have  the 
authority  to  make  this  agreement  under  the  provisions  of  Section 
8688,  R.  S.  Mo.  1939,  if  the  New  Cambria  Special  Road  District  is 
one  organized  under  Article  10,  Chapter  46,  R.  S.  Mo.  1939. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  County  Court 
of  Linn  County  does  not  have  the  authority  to  give  to  the  New 
Cambria  Special  Road  District  of  Macon  County  a bridge  that  is  a 
part  of  an  abandoned  road  in  Linn  County,  and  that  the  County  Court 
of  Linn  County  has  no  authority  to  sell  the  bridge  to  the  Special 
Road  District  for  a nominal  consideration. 

It  is  further  the  opinion  of  this  department  that  if  the  Spe- 
cial Road  District  in  Macon  County  is  one  organized  under  Article 
10,  Chapter  46,  R.  S.  Mo.  1939,  the  County  Court  of  Linn  County 
may  give  the  bridge  to  Macon  County,  or  charge  only  so  much  for 
the  bridge  as  would  equalize  the  cost  of  such  bridge  between  the 
two  counties,  if  the  bridge  is  within  one  mile  of  the  line  sepa- 
rating the  two  counties . 


Respectfully  submitted. 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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TAXATION 
REVENUE : 


Method  of  distribution  of  County  Stock  Insurance 
Fund. 


September  9,  19U8 


Honorable  Ben  H.  Howard,  Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 


Dear  Sir: 


Reference  is  maae  to  your  request  for  an  official 
opinion  of  this  department,  reading  as  follows: 

"I  desire  to  ask  for  an  opinion  relative 
to  the  distribution  of  the  County  Stock 
Insurance  Fund  in  accordance  with  the  pro- 
visions of  Section  6093,  Page  1025*  Laws 
of  Missouri,  19b5* 

“During  the  year  19U?  the  sum  of  $ll|0,797*68 
was  collected  and  paid  into  the  County  Stock 
Insurance  Fund  of  which  amount  the  sum  of 
$109*527 *7^1  came  from  the  City  of  St.  Louis 
and  $31*270*23  from  Kansas  City,  Missouri. 

"Section  6093  provides  that  the  Comptroller 
shall  apportion  all  moneys  in  the  County 
Stock  Insurance  Fund  to:  The  General 
Revenue  Fund  of  the  State,  to  the  county 
treasurer  and  to  the  Treasurer  of  the  school 
district  in  which  the  principal  office  of 
the  company  paying  same  is  located. 

"Since  the  rate  for  state  purposes  for  191+7 
taxes  was,  .07  per  Hundred  Dollars  valua- 
tion, being  .03  for  General  Revenue  Fund, 

.03  for  Blind  Pension  Fund  and  .01  for  State 
Interest  Fund,  I am  writing  to  ask  whether 
the  Blind  Pension  Fund  and  the  State  Interest 
Fund  shall  also  receive  a portion  of  the 
above  mentioned  funds? 

"In  determining  the  amount  to  be  apportioned 
to  the  City  of  St.  Louis  and  the  St.  Louis 
School  District  shall  the  levy  for  city 
purposes  be  used  in  lieu  of  the  levy  for 
county  purposes  as  set  out  In  the  statute. 
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together  with  the  Sonool  tax  levy  for  the 
City  of  St.  Louis? 

"I  would  also  like  to  know  whether  the  rates 
for  county  revenue  purposes  and  City  of 
St.  Louis  General  Revenue  purposes  only 
should  be  used  or  whether  tue  rate  for  all 
court ty  purposes  Including  Road  Taxes  and 
all  St.  LouisUlty  levies  should  oe  used 
in  connection  with  the  State  ie  vy  and  the 
School  levies  of  itansas  City  and  the  City 
of  St.  Louis  in  determining  the  amount  to 
apportion  to  each.” 

Section  6093#  R.  S.  Mo.  1939*  as  amended  Laws  of ^19^5* 
paje  102i|.*  after  imposing  a tax  upon  the  premiums  received  by 
certain  insurance  companies,  further  provides  in  part: 

" * * * The  state  treasurer,  upon  receiving 
the  moneys  paid  as  a tax  upon  such  premiums 
to  the  director  of  Revenue,  shall  place 
„ said  moneys  to  the  credit  of  a fund  to  be 
known  as  the  County  Stock  Insurance  Fund, 
which  is  hereby  created  and  established. 

On  or  before  the  first  day  of  September 
of  eacn  year  the  comptroller  shall  appor- 
tion all  moneys  in  the  County  Stock  Insur- 
ance Fund  to  the  General  Revenue  fund  of 
the  State,  to  the  county  treasurer  and  to 
the  Treasurer  of  the  school  district  in 
which  the  principal  office  of  the  company 
paying  the  same  is  located.  Apportionments 
shall  be  made  in  the  same  ratio  which  the 
rates  of  levy  for  the  same  year  for  state 
jurposes,  for  county  purposes,  and  for  all 
school  district  purposes,  bear  to  each 
other:  Whenever  the  word 

'County*  occurs  herein  It  shall  be  construed 
to  include  the  City  of  St.  Louis." 

(Underscoring  ours.) 

Your  first  specific  question  is  whether  or  not  the  blind 
pension  fund  and  the  state  interest  fund  shall  receive  a 
portion  of  the  funds  to  be  distributed. 

This  question  must  be  answered  in  the  negative,  as  under 
the  plain  wording  of  the  stathte  quoted,  the  entire  apportionment 
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made  to  the  state  is  to  bo  placed  in  the  general  revenue  fund. 
However,  the  total  combined  state  levy— that  is  to  say,  seven 
cents— is  to  be  employed  in  determining  the  distribution  to 
be  made  to  the  state  as  the  quoted  statute  further  specifically 
provides  that  the  rates  of  levy  for  state  purposes  are  to  be 
so  employed. 

Your  second  question  is  directed  to  the  proper  rate  of 
levies  to  be  employed  with  respect  to  the  City  of  St.  Louis 
und  th6  St.  Louis  school  district. 

With  respect  to  the  City,  we  think  your  question  must  be 
answered  in  the  affirmative,  particularly  in  view  of  the  last 
sentence  of  the  quoted  portion  of  the  statute  wherein  the 
word  "county"  is  made  directly  applicable  to  the  City  of  St. 
Louis.  Similarly,  if  the  principal  office  of  any  of  such 
companies  is  located  within  the  school  district  of  the  City 
of  St.  Louis,  then  the  rate  of  levy  of  that  school  district 
is  to  be  employed  in  determining  the  proper  apportionment  to 
be  made  thereto. 

Your  third  question  involves  determination  of  what 
separate  levies  are  to  be  included  in  determining  the  basis 
for  apportionment  to  the  City  of  St.  Louis  and  to  the  school 
districts  of  Kansas  City  and  the  City  of  St.  Louis. 

It  is  noted  that  apportionment  is  to  be  based  upon  the 
rates  of  levy  for  county  purposes  and  for  all  school  district 
purposes.  Therefore,  in  determining  the  rate  of  levy  to  be 
employed  with  respect  to  the  City  of  St.  Louis,  the  totel  of 
all  city  levies,  excluding  those  of  special  benefit  nature, 
are  to  be  employed.  The  same  is  true  with  respect  to  the 
school  districts  of  the  City  of  St.  Louis  and  Kansas  City  as 
the  phraseology  of  the  statute  is  the  same  with  respect  to 
such  political  subdivisions.  It  seems  to  bo  the  purpose  of 
the  statute  to  distribute  tne  proceeds  of  such  tax  in  the 
same  proportion  as  though  property  were  located  within  the 
school  uistrict  in  which  the  principal  office  of  the  company 
paying  such  tax  is  located.  This  procedure  will  produce  a 
uniformity  of  taxation  which  we  deem  to  be  in  accord  with  the 
intent  of  the  General  Assembly. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion 

1.  That  in  determining  the  amount  of  the  County  Stock 
Insurance  Fund  to  be  apportioned  to  the  general  revenue  fund 
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of  the  state,  the  Comptroller  should  employ  the  combined 
total  rates  of  levies  for  all  state  purposes; 

2.  That  In  determining  the  amount  of  the  County  Stock 
Insurance  Fund  to  bo  apportioned  to  the  City  of  St.  Louis, 
the  Comptroller  3 ho  aid  employ  the  combined  total  of  the  rates 
of  levies  made  by  such  city  for  all  city  purposes,  excluding 
rates  of  levd.es  for  special  assessments,  if  any; 

^ / 

3.  That  in  determining  the  amount  to  be  apportioned  to 
the  St.  Louis  school  district,  the  Comptroller  should  employ 
the  combined  total  of  the  rates  of  levies  imposed  by  said 
school  district  for  all  school  district  purposes. 


Respectfully  suDraitted, 


WILL  F.  BKRKY,  JR. 
Assistant  Attorney  General 


APPROVED: 


7 ."e.  TAYLcii 7TW 

Attorney  General 
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COUNTY  MEMORIALS:  State »s  contribution  to  county  memorial  to 

Monroe  County  approved;  to  Knox  County 
disapproved. 


November  16,  1948 


Honorable  fa.  H.  Howard 
Comptroller 
Department  of  he venue 
Jefferson  City,  Missouri 

• t 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  t:  is  department  and  enclosing  certified 
copies  of  orders  of  the  county  courts  of  Monroe  County  and 
Knox  County,  upon  which  such  counties  base  a request  for  the 
allowance  to  such  counties  of  $1, 000,00  by  the  state  as  pro- 
vided in  Section  15446,  R.  3.  Mo.  1939* 

We  find  that  the  certified  copy  of  the  order  of  the 
county  court  of -Knox  County,  dateu  December  22,  194?*  provides 
that  a contract  for  the  e stabliai-uent  of  a Knox  County  Memorial 
Pair  has  been  entered  into  by  the  inox  County  i air  association 
and  fast  Ho.  4822  of  t.  :er uns  of  Foreign  Wars  of  BjAlaflu 

Under  the  contract,  the  nox  County  Fair  Association  agreed 
anti  turned  over  to  the  Knox  County  Veterans  of  Foreign  Wars 
Post  »1, 000.00  to  be  used  for  the  purpose  of  forming  the  Knox 
County  Memorial  l air  and  e>  plying  with  hoction  1544o,  K.  3. 

Mo.  1939*  One  thousand  dollars  in  United  States  Government 
Bonds  has  been  placed  In  the  custody  of  John  Woodwaru,  the 
county  clerk,  to  be  held  in  escrow  for  the  purpose  of  establish- 
ing, constructing  and  operating  * Knox  County  Memorial  Fair- 
grounds unuer  the  sponsorship  of  the  Veterans  of  Foreign  v.ars 
chapter.  The  order  further  providee  that  the  county  court  ordered 
that  a Knox  County  Memorial  Fair  Association  be  formed,  and  that 
the  fairgrounds  be  lettered  in  memory  and  appreciation  of  the 
services  of  First  World  War  soldiers.  While  it  is  not  per- 
fectly clear  Just  what  is  contemplated  by  the  order  of  the 
Knox  County  Court,  it  apparently  is  an  attempt  by  the  county 
court  to  contribute  $1,000.00  of  county  funds  to  a Knox  County 
Memorial  /-air,  which  is  to  be  operated  by  the  local  Veterans 
of  Foreign  Wars  Post  and  based  on  such  order  a request  is 
made  that  the  state  match  such  allotment. 

We  are  of  the  view  that  sections  15444*  15445  and  1544^* 
h.  3.  Mo.  1939*  do  not  permit  the  contribution  by  a county  to 
a ‘memorial  fairgrounds,  and  further  direct  that  tha  construction 
of  the  memorial  be  under  the  supervision  and  direction  of  the 
county  court.  Section  15444  provides  in  part  as  follows: 
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" * * * a memorial  building#  monument  or 
other  suitable  testimonial  shall  be  erected 
or  plaoed  in  each  of  the  counties  of  the 
state  and  in  cities  not  part  of  a county. 

Such  memorial  may  be  a building  or  a monu- 
ment or  in  the  form  of  tablets  suitably 
inscribed  and  placed  in  some  building  at 
the  county  seat  of  such  counties  or  at  such 
places  designated  by  the  oounty  courts  of 
said  county  and  in  said  cities  not  part 
of  a county.  The  exact  nature  of  such 
memorial  shall  be  determined  by  the  oounty 
court  of  the  oounty  or  by  the  municipal 
assembly  of  said  oity.N 

We  are  of  the  opinion  that  the  above  quoted  provision 
limits  the  type  of  memorial  which  ma\  oe  constructed  under  the 
provisions  of  these  sections#  and  that  a memorial  fairgrounds 
is  not  one  of  the  purposes  permitted  by  the  act.  We  believe# 
also#  the  fact  that  apparently  the  entire  control  and  manage- 
ment of  the  fairgrounds  by  the  looal  Veterans  of  Foreign  Wars 
Post  violates  the  provisions  of  Section  151445* 

Therefore#  it  is  our  opinion  that  since  said  sections 
have  not  been  complied  with#  the  application  of  Knox  County 
should  be  disapproved. 


The  certified  copy  of  the  order  of  Monroe  County  dated 
December  8,  191+7 » states  that  upon  application  by  Veterans  of 
World  War  II#  the  County  Court  of  Monroe  County,  Missouri# 
appropriated  *>1#  000. 00  for  carrying  out  the  provisions  of 
Laws  of  1919#  pages  78#  79  and  oO#  which  are  now  Sections 
151+1+1+.#  151445  and  151446.  The  order  further  provided  that  suoh 
moneys  should  be  used  in  the  ereotlon  of  a building#  monument 
or  other  suitable  testimonial  to  be  erected  or  placed  in  Monroe 
County#  Missouri.  It  further  provided  that  the  appropriation 
was  on  condition  that  the  ;>tabe  of  Missouri  allot  a like 
amount* 

While  the  specific  location  of  the  memorial  is  not  set 
out  in  the  order#  except  insofar  as  it  states  that  it  will 
be  located  in  Monroe  County#  we  believe  that  such  order  is 
sufficient.  It  appears  that  the  oounty  court  will  follow 
the  provisions  of  the  law  and  construct  the  type  of  memorial 
authorized  by  the  statutes  and  that  such  county  court  will 
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erect  the  memorial  and  carry  out  the  provisions  of  Article  11 
Chapter  138,  H.  3.  Mo.  1939. 

0 

Therefore,  we  are  of  the  opinion  that  the  request  of 
Monroe  County  should  be  approved. 


Respectfully  submitted. 


C.  B.  BURNS,  JK. 

Assistant  Attorney  General 

APPHOVKL 1 
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CRIMINAL  LAW: 


Issuance  of  certified  copy  of  judgment  and 
sentence  or  “commitment”  a mere  ministerial 
act  and  errors  therein  may  be  corrected. 


November  29*  I9I48 


filed 


Honorable  Marvin  C.  Hopper 
Prosecuting  Attorney 
Linn  Coun  ty 
Brookfield,  Missouri 

Lear  Sir: 

Reference  is  made  to  your  request  of  recent. date  for  an 
official  opinion  of  this  office  reading  as  follows: 

”» Richard  Roe*  was  sentenced  to  the 
Missouri  State  Penitentiary  from  Linn 
County  on  the  11th  day  of  June,  19l|7  for 
a term  of  six  years  for  the  crime  of  lar- 
ceny of  an  automobile • 

"In  preparing  the  committment  papers,  the 
Clerk  of  the  Circuit  Court  or  her  beputy 
made  a mistake  in  designating  the  term  as 
two  years. 

“About  ten  days  ago  'Roe*  received  a 
discharge  after  having  served  16  months 
of  the  six  year  term. 

“Under  these  facts  what,  if  anything,  can 
be  done  to  require  'Roe*  to  serve  the 
balance  of  Jiis  term,  and  what  procedure 
should  be  invoked.” 

'It  is  assumed  in  this  opinion  that  the  judge's  minute 
book  and  the  judgment  roll  of  the  Circuit  Court  of  Linn 
County  correctly  reflect  a judgment  entered  in  accordance 
with  the  verdict  of  the  jury  and  the  imposition  of  a sentence 
upon  the  person  mentioned  in  your  inquiry  of  a term  of  six 
years  to  be  served  in  the  state  penitentiary.  We  have  sub- 
stituted the  name  "Richard  Roe”  for  the  true  name  of  the 
person  mentioned  in  your  letter  of  inquiry. 

Section  UiOo,  R.  3.  Mo.  1939*  provides  as  follows: 
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"Where  any  convict  shall  be  sentenced  to 
imprisonment  in  the  penitentiary,  the  clerk 
of  the  court  in  which  the  sentence  was 
passed  shall  forthwith  deliver  a certified 
copy  thereof  to  the  sheriff  of  the  county, 
who  shall,  without  delay,  either  in  person 
or  by  a general  and  usual  deputy,  cause 
such  convict  to  be  transported  to  the 
penitentiary  and  delivered  to  the  keeper 
thereof." 

In  oonstruing  this  section  and  its  effect  upon  the 
sentence  to  be  served,  the  Supreme  Court  of  Missouri,  en 
banc,  in  Williford  vs.  Stewart,  198  S.W.  (2d)  12,  l.c.  1I4., 
said  1 


"With  the  case  standing  as  it  does  the 
question  is,  shall  the  judgment  shown  in 
the  commitment  prevail  over  the  judgment 
and  minutes  certified  to  us  directly  by 
the  circuit  clerk.  We  think  the  answer 
clearly  is  that  we  must  accept  the  latter 
as  authentic.  As  a matter  of  fact,  the 
only  commitment  required  by  the  statute 
is  a certified  copy  of  the  Judgment  and 
sentence.  Sec.  I4J.O6  provides  that  when 
any  convict  shall  be  sentenced  to  the  pen- 
itentiary in  a trial  court,  the  clerk  shall 
forthwith  deliver  to  the  sheriff  of  the 
county  a certified  copy  of  the  sentence, 
which  must,  of  course,  show  the  date  of 
its  pronouncement,  the  identity  of  the 
convict,  the  crime  of  which  he  was  con- 
victed and  the  punishment  imposed.  And 
Sec.  9057  provides  that  when  the  convict 
is  delivered  to  the  Commission  of  the 
Department  of  Penal  Institutions,  the 
officer  having  him  in  charge  shall  deliver 
to  the  Commission  the  certified  oopy  of  the 
sentence  previously  received  by  such  offi- 
cer from  the  clerk  of  the  court.  This,  of 
Itself,  is  enou^  to  show  the  judgment  ancT 
sentence  are  controlling.  A commitment  is 
in  the  nature  of  a warrant,  and  its  issuanoe 
by  the  clerk  is  a ministerial  act.  The 
authorities  generally  are  to  the  above 
effect.  15  Am.  Jur.,  p.  152,  Sec.  502; 
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2k  C.J.3.,  Criminal  Law,  Sec.  1608,  p. 

161;  7 Words  fit  Phrases,  Perm.  Ed.,  •Commit- 
ment, * p.  832;  Reardon  y.  Frace,  3bk  Mo. 

UU8,  l|5l»  U52,  126  3.W.  2d  1167,  1168J 
Ex  parte  Simpson  (Mo.  Sup.  banc)  300 

3.W.  1+91#  1+93  (2)." 

(Underscoring  ours.) 

In  Ex  parte  Simpson,  300  S.W.  1+91*  l.o.  1+93*  referred 
to  supra,  the  sane  court  said: 

" * * * The  Judgment  entered  on  January  9» 

1926,  appropriately  evidenced  the  right 
of  the  warden  to  imprison  petitioner  and 
authoritatively  fixed  the  commencement 
and  termination  of  his  term  of  imprison- 
ment, whether  or  not  the  warden  ever  heard 
of  that  judgment  until  this  proceeding  was 
instituted.  " 

These  cases  clearly  indicate  that  the  imprisonment  in 
all  institutions  is  properly  referable  to  the  valid  judgment 
and  sentence  found  upon  the  record  of  the  court  without  regard 
to  errors  which  might  occur  in  copying  such  record  in  the 
preparation  of  a commitment.  This  view  is  further  borne  out 
by  the  provisions  of  Section  k10k»  R»  3.  Mo.  1939*  which  reads 
as  follows: 

• 

"Whenever  a judgment  upon  a conviction 
shall  be  rendered  in  any  court,  the  clerk 
of  such  court  shall  enter  such  judgment 
fully  on  the  minutes,  stating  briefly  the 
offense  for  which  such  conviction  shall 
have  been  had,  and  the  court  shall  inspect 
such  entries  and  conform  them  to  the  facts; 
but  the  omission  of  this  duty,  either  by 
the  clerk  or  judge,  shall  in  nowise  affect 
or  impair  the  validity  of  the  judgment." 

Comes  then  the  question  of  the  proper  procedure  to  be 
followed  in  returning  the  person  named  in  your  letter  of  in- 
quiry to  the  penitentiary.  We  do  not  find  any  cases  precisely 
ruling  this  question,  but  we  do  believe  that  the  principles 
set  out  in  Williford  vs.  3tewart  and  Ex  parte  Simpson,  cited 
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supra,  indicate  that  it  would  be  proper  for  the  circuit  clerk 
to  issue  a new  certified  copy  of  the  judgment  and  sentence 
under  the  provisions  of  Section  1^106,  R.  S.  Mo.  1939.  Such 
commitment  could  thereupon  be  delivered  to  the  sheriff,  who 
would  be  empowered  to  return  the  person  named  therein  to  the 
state  penitentiary. 

In  Ex  parte  Simpson,  an  improper  commitment  had  been 
issued  by  the  clerk  of  the  circuit  oourt.  The  court  held 
therein  that  such  misprision  on  the  part  of  the  clerk  could 
not  effect  the  right  of  the  warden  of  the  penitentiary  to 
retain  custody  of  the  defendant  as  long  as  there  was  found 
upon  the  record  of  the  circuit  oourt  a valid  judgment  and 
sentence.  To  this  effect,  the  court  said,  l.c.  493* 

" «•  # It  is  unimportant  and  entirely 

beside  the  question  that  the  certified 
copy  of  the  vacated  judgment  of  January 

8,  1926,  in  the  burglary  case,  under  which 
the  warden  naturally  assumed  that  he  was 
holding  petitioner,  did  not  specify  that 
the  term  of  imprisonment  was  to  commence 

at  the  expiration  of  petitioner^  imprison- 
ment in  the  grand  larceny  case . The 
reoltdls  of  the  jud.  ,-ient  entered  on  January 

9,  19267  ana  not  those  ln~~tne  vacated  judg- 
ment oi*  the  previous  day,  are  controlling 
Here 

(Underscoring  ours.) 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  the  Circuit 
Clerk  of  Linn  County,  Missouri,  may  properly  issue  a certified 
copy  of  the  judgment  and  sentence  imposed  upon  the  person 
mentioned  in  your  letter  of  inquiry  based  upon  the  original 
record  of  the  Circuit  Court  for  said  county. 

e 

We  are  further  of  the  opinion  that  such  certified  copy 
of  the  Judgment  and  sentence  will  be  sufficient  authority  for 
the  sheriff  of  said  county  to  take  such  person  into  custody  » 
and  deliver  him  to  the  warden  of  the  Missouri  State  Penitentiary 
there  to  finish  serving  the  balance  of  the  sentence  originally 
imposed  upon  him. 

Respectfully  submitted. 


WILL  P.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED : 


J.  1.  TAYLOR 
Attorney  General 
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APPROPRIATIONS:  Attorney  fee  paid  in  connection  with  issuance 

of  revenue  bonds  not  "matching  funds"  within 
the  meaning  of  an  act  found  Laws  of  191+5*  page 
397*  and  an  act  found  Laws  of  191+7 , Vol.  I, 
page  Qff^qmber  9*  191+8 


Mr.  B.  H.  Howard 
Comptroller 
Department  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  Is  made  to  your  request  for  an  official 
opinion  of  this  office,  reading  as  follows: 

"The  Northeast  Missouri  State  Teachers 
College  has  requested  that  attorney  fees 
paid  in  connection  with  issuance  of  dormi- 
tory revenue  bonds  be  considered  as  a cost 
of  construction  of  the  building,  so  that 
the  fees  may  be  included  in  the  total  to 
bo  matched  by  the  State  of  Missouri. 

"Before  answering  the  request  we  would 
appreciate  an  opinion  from  you r office 
as  to  the  validity  of  considering  such 
fees  as  a cost  of  the  building. 

"We  are  enclosing  a letter  from  Mr.  Roland 
A.  Zeigel,  Secretary  of  the  Board  of  Regents, 
which  outlines  their  reasons  for  making 
the  request." 

The  question  presented  arises  by  virtue  of  the  enactment 
of  an  act  found  Laws  of  Missouri,  1945*  page  397*  and  Section 
9.230  of  an  act  found  Laws  of  Missouri,  1947*  Vol.  I,  page 
175*  These  are  appropriation  bills  setting  aside  state  funds 
to  be  used  in  assisting  various  educational  institutions  of 
the  State  of  Missouri  in  the  construction  and  equipping  of 
dormitories,  recreational  and  social  buildings,  etc.  Section 
3 of  the  first  act  mentioned  reads  as  follows: 

"No  funds  provided  under  provisions  of 
Section  1 of  this  Act  shall  be  expended 
unless  equally  matched  by  funds  provided 
for  by  the  issuance  of  revenue  bonds  by 
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the  respective  institutions  or  funds, 
other  thkn  State  appropriated  moneys, 
supplied  by  the  respective  institutions 
or  from  federal  grants  made  to  them  for 
such  purposes." 


A portion  of  the  second  act  mentioned  reads  as  follows: 


"Provided,  however,  that  any  funds  appro - 
priated  under  this  section  shall  be  expended 
under  the  supervision  of  the  administrative 
boards  of  the  Institutions  to  which  the 
money  is  appropriated,  and  such  funds  shall 
^ be  expended  unless  equally  matched  by 
ds  provided'  for  by  the  issuance  of  revenue 


s or 


moneys. 


supplied  by  the  respective  Institutions  or 


. rom  federal  grants  made  to  them  for  such 
mrposesj  and  provTded  further,  that  the 


cost  of  any  dormitory  now  under  construction 
or  which  may  be  purchased  or  re cons true ted 
which  shall  provide  a part  of  the  program 
under  the  provisions  of  this  section  shall 
be  considered  as  matching  funds  as  required 
In  this  section;  ««•***  " 


(Underscoring  ours.) 


Section  655*  R»  S.  Mo.  1939*  providing  rules  for  the 
construction  of  statutes  of  this  state,  provides  in  part  as 
follows : 


"The  construction  of  all  statutes  of  this 
state  shall  be  by  the  following  additional 
rules,  unless  such  construction  be  plainly 
repugnant  to  the  intent  of  the  legislature, 
or  of  the  context  of  the  same  statute: 
First,  words  and  phrases  shall  be  taken 
in  their  plain  or  ordinary  and  usual  sense, 
but  technical  words  and  phrases  having  a 
peculiar  and  appropriate  meaning  in  law 
shall  be  understood  according  to  their 
technical  import;  * ■»  * * * « * " 


We  believe  that  the  phraseology  contained  in  the  appro- 
priation bills,  when  construed  in  accordance  with  this  rule. 
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clearly  Indicates  that  it  was  the  intent  of  the  legislature 
to  authorize  the  disbursements  of  the  moneys  provided  therein 
only  upon  the  various  institutions  actually  and  in  fact 
expending  funds  from  the  other  enumerated  sources  in  an 
equal  amount  for  the  purposes  of  the  appropriation.  In  other 
words,  we  do  not  believe  that  such  moneys  may  be  disbursed 
in  erecting  new  buildings  unless  a similar  amount  of  money  is 
so  provided  by  such  institutions.  The  fact  that  the  expense 
incurred  in  obtaining  the  opinion  of  counsel  indirectly  was 
instrumental  in  procuring  funds  for  such  usage  does  not  affect 
the  matter.  It  is  our  thought  that  only  such  proceeds  arising 
from  the  sale  of  the  bonds  as  was  or  may  be  directly  spent 
for  the  purpose  of  the  construction  program  may  be  treated  as 
"matching  funds"  within  the  meaning  of  the  appropriation  bills. 
To  hold  otherwise  would  authorize  the  disbursement  of  such 
moneys  upon  payments  made  by  the  various  institutions  for  all 
of  its  operating  expenses,  inasmuch  as  all  of  such  expenses 
Indirectly,  and  to  some  extent,  do  assist  in  providing  funds 
from  which  the  schools  may  make  payments  toward  the  cost  of 
such  buildings. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  money  expended 
by  an  educational  institution  for  counsel  fees  for  an  opinion 
respecting  the  validity  of  revenue  bonds  may  not  be  treated 
as  "matching  funds"  nor  part  of  the  "cost  of  building"  within 
the  meaning  of  an  act  found  Laws  of  Missouri,  1 9l|5,  page  397# 
and  a further  act  found  Laws  of  Missouri,  1947,  Vol.  I,  page 
175. 

Respectfully  submitted. 


WILL  P.  BERRY,  JR. 
Assistant  Attorney  General 

APPROVED: 


Jf.  EY  TAYLOR 
Attorney  General  / /<y 
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CRIMINAL  LAW: 
AND  COSTS: 
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Costs  for  issuing  search  warrants  to  agents 
of  the  Conservation  Commission, 


December  21,  19^3 


Honorable  a,  D,  Hoy 
Magistrate,  Saline  County 
Marshall,  Missouri 


‘ft 


y 


Dear  Judge  Hoy: 

This  will  acknowledge  receipt  of  your  request  for  an  opinion 
which  reads: 


"I  am  writing  you  for  an  opinion  with  reference 
to  payment  of  costs  of  Search  warrants. 


"My  problem  is  that  where  Search  warrants  are • 
issued  to  a Conservation  Agent  under  Section  5* 
page  666  of  the  Session  Acts  of  19i+5*  *providing 
that  an  agent  of  the  Commission  may  cause 
proceedings  to  be  commenced  against  any  person 
for  the  violation  of  the  Conservation  Act  or 
any  such  rules  and  regulations  and  such  officer 
shall  not  be  obligated  to  furnish  security  for 
costs,*  Under  this  section  our  resident  agent 
of  the  Commission  made  affidavit  for  search 
warrants  to  search  the  premises  of  five  different 
persons.  Said  warrants  were  returned  with  no 
results  and  no  action  was  brought  against  any 
of  these  people. 


"Will  the  magistrate  office  be  charged  up  with 
the  usual  „2.50  Magistrate  Pee  under  this 
situation,  and  if  so,  how  will  they  be  and 
by  whom  paid?" 

It  is  well  established  that  at  conr.on  law  costs  were  unknown 
and  therefore  one»s  right  to  costs  depends  entirely  upon  the 
statutes.  Furthermore , such  statutes  must  be  strictly  construed. 

See  In  re:  Thompson,  150  S.W.(2d)  626,  State  v.  Ball,  158  S • a • ( 2d ) 
192;  McCrary  v.  Michael,  109  S.W.(2d)  50,  233  Mo.  App.  797» 

we  have  searched  the  statutes  to  find  such  authority  for  taxing 
costs  in  this  Instance  and  find  statutes  covering  most  all  kinds  of 
cases  involving  costs  such  as  proceedings  to  recover  fine,  penalty 
or  forfeiture,  trial  on  an  indictment  or  information,  when  a person 
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has  been  committed  or  recognized  to  answer  for  a felony  or  the 
defendant  has  been  discharged  or  acquitted,  or  upon  conviction  of 
a misdemeanor,  or  the  crime  committed  constitutes  a capital  offense. 
However,  this  case  does  not  come  within  any  of  the  foregoing  statutes 
relating  to  costs. 

It  does  provide  under  Section  5*  page  666,  Laws  Mi  souri,  19^5» 
that  any  authorized  agent  of  the  Conservation  Commission  may  cause 
proceedings  to  be  commenced  againBt  any  person  violating  said  act, 
or  any  rules  and  regulations,  promulgated  by  said  Conservation 
Commission  and  such  officers  are  not  obligated  to  furnish  security 
for  costs.  Said  provision  further  authorizes  such  agents  In 
certain  instances  to  search  without  the  necessity  of  securing  a 
search  warrant  but  further  requires  said  agents  to  secure  a search 
warrant  to  search  certain  premises  and  that  said  warrant  shall  be 
issued  by  any  magistrate  having  Jurisdiction,  upon  said  complaint 
being  made  under  oeth  in  writing  that  he  has  reasonable  and  probable 
cause  to  believe  that  wild  life  is  being  concealed  oontrary  to  said 
act  or  rules  and  regulations  of  the  Commission.  There  is  no  pro- 
vision in  said  aot  fixing  liability  for  such  costs. 

In  view  of  the  foregoing  announced  principle  relative  to  taxing 
costs,  there  definitely  must  be  a specific  statute  authorizing  the 
taxing  of  such  costs  before  anyone  may  be  required  to  pay  same 
and  in  this  case  there  is  no  such  statute.  For  the  purpose  of  this 
opinion  we  are  assuming  that  no  information  had  been  filed  prior 
to  the  issuance  of  the  search  warrant. 

CONCLUSION 

Therefore,  In  the  absence  of  any  spec If io  statutory  authorization 
to  tax  said  costs  we  must  conclude  that  suoh  costs  cannot  be  taxed 
in  this  instance. 


Respectfully  submitted. 
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WITNESSES: 


Wife  is  competent  witness  against  husband  for  failure 
to  support  wife  and  minor  child.  Same  when  wife  ‘is- 
divorced. 


December  27#  1948 


Honorable  Marvin  C.  Hopper 
Prosecuting  Attorney 
Linn  Cotin ty 
Brookfield,  Missouri 


ir 


7 


l 


Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"Will  you  please  furnish  me  an  opinion  on 
the  following  matters: 

"(1)  When  a father  is  prosecuted  for 
failure  to  support  his  wife  and  minor 
children#  is  the  wife  a competent  witness 
against  said  father  and  husband? 

"(2)  When  a father  is  prosecuted  for 
failure  to.  support  his  minor  children# 
the  father  ana  mother  of  said  children 
then  being  married#  is  the  wife  and  mother 
a competent  witness  against  said  father 
and  husband? 

I 

"(3)  When  the  spouses  are  divorced,  is 
the  former  wife  a competent  witness  against 
the  former  husband  in  a prosecution  for 
failure  to  support  the  minor  children  born 
of  the  marriage?" 

In  the  case  of  State  vs.  Hartman,  259  S.W.  513*  a trial 
for  abandonment  and  non-support  of  children,  the  Springfield 
Court  of  Appeals  said,  l.o.  514* 

"On  another  trial  the  former  wife  should  . 
not  be  permitted  to  testify  concerning 
matters  that  transpired  during  coverture 
(State  v.  Kodat,  158  Mo.  125,  59  S.W.  73# 

51  L.R.A.  509,  81  Am.  St.  Rep.  292;  State 
v.  Williams,  202  Mo.  App.  536#  208  S.W. 

283)  unless  defendant  himself  opened  the 
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door  for  the  admission  of  her  testimony# 
as  he  did  In  this  trial. 

• 

MOur  attention  Is  called  to  the  case  of 
State  v.  Langley,  2l+Q  Mo.  5l+5#  15k  3.W. 

713,  where  the  opinion  of  the  Supreme 
Court  discloses  that  the  wife  testified 
and  makes  no  criticism.  We  do  not  find 
that  any  objection  was  made  In  that  case 
or  that  the  point  was  raised  In  the  case." 

In  the  case  of  State  vs.  Newberry,  I4.3  Mo.  1+29#  a prose- 
cution for  abandonment  of  a wife,  the  Supreme  Court  said#  l.c. 
1+321 

" •»  « * The  wife  is  the  party  having  the 
best  means  of  knowledge#  and  may  be  the 
only  person  capable  of  establishing  the 
facts  In  proof."  , • 

The  Court  further  said  at  l.c.  1+33* 

"The  conclusion#  therefore,  upon  the  whole 
case,  is  that  Mrs.  Hewberry,  the  complainant, 
was  a competent  witness  to  testify  to  the 
fact  of  abandonment  and  its  attendant  cir- 
cumstances. 

In  the  case  of  Ex  parte  Dickinson,  132  S.W.  (2d)  2lj.3# 
the  Springfield  Court  of  Appeals  said,  l.c.  2l+5* 

" * » w The  common  law  rule  has  been  modi- 
fied to  the  extent  that  the  wife  may  testify 
against  the  husband  in  divorce  proceedings 
and  in  a prosecution  of  him  for  wife  and 
child  abandonment,  * # * " 

t 

We  believe  that  the  reasoning  in  the  Newberry  case,  supra, 
leads  to  the  Inevitable  conclusion  that  ft  wife  may  testify  as 
to  non-support  because  that  in  most  cases,  she  is  the  only 
person  who  is  capable  of  establishing  the  facts  just  as  truly 
as  she  is  the  only  person  establishing  the  facts  in  a case  of 
abandonment.  We  believe,  also,  that  under  the  statement  of 
the  Springfield  Court  of  Appeals  in  the  Dickinson  case,  supra, 
that  a wife  may  testify  for  wife  and  child -abandonment  that 
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the  non-support  of  the  child  is  similar  to  abandonment  of  the 
child  and  that  of  necessity,  the  wife  is  a competent  witness 
in  a proseoution  for  non-support  of  a child.  While  it  is 
not  clear  as  to  just  what  facts  were  testified  to  in  the 
Hartman  case,  we  do  not  believe  that  such  holding  quoted 
above  means  that  the  wife  is  an  incompetent  witness  to  testify 
against  a husband  in  a prosecution  for  non-support  of  children. 
We  believe  that  the  law,  as  it  exists  at  present,  is  well 
stated  by  the  Criminal  Court  of  Appeals  of  Oklahoma  in  the 
case  of  Hunter  vs.  State,  13U  Pac . II3I+,  where  the  court  said, 
l.c.  1138i 

"We  do  not  believe  this  court  will  say  that 
we  have  so  foolish  a public  policy  in  Okla- 
homa that  closes  the  lips  of  an  abandoned 
and  deserted  wife,  in  order  that  the  family 
harmony  and  concord  which  has  been  utterly 
destroyed  by  the  husband’s  acts  shall  not 
be  further  disturbed.  The  right  of  the 
publio,  upon  whom  this  father  would  cast 
his  own  offspring  for  support,  demands  that 
this  woman  should  be  heard;  the  right  of  • 
the  ohilaren  whom  he  would  willingly  leave 
in  want  and  neglect  demands  that  she  be 
heard;  and  her  rights,  grievously  disregarded 
by  him,  demand  that  she  be  permitted  to  bear 
witness  against  him  for  his  breach  of  his 
marital  obligations.  Surely,  any  publio 
policy  whioh  would  deny  her  the  witness 
stand  would  be  one  wholly  without  reason, 
wholly  contrary  to  the  essential  welfare 
of  families,  and  therefore  wholly  wrong." 

When  the  husband  and  wife  are  divorced,  the  relationship 
ceases  to  exist,  and  in  such  cases,  the  wife  is  a competent 
witness  to  testify  as  to  any  fact  that  may  have  occurred  after 
the  divorce . 


CONCLUSION 

It  is  the  opinion  of  this  department 

(1)  that  the  wife  may  testify  against  her  husband  for 
failure  to  support  her  and  her  minor  children; 
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(2)  that  the  wife  Is  a competent  witness  to  testify  In 
the  prosecution  of  her  husband  for  failure  to  support  the 
children; 

(3)  that  when  the  husband  and  wife  are  divorced,  the 
wife  is  a competent  witness  to  testify  against  the  former 
husband  in  a prosecution  for  failure  to  support  the  minor 
children  born  to  the  marriage . 


Respectfully  submitted. 


C.  B.  BURKS,  JR. 

Assistant  Attorney  General 

APPROVE!)  i 


J.  H.  tAYLAh ZZtg 

Attorney  General/'/^: 
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TAXATION : 


Dirt  moving  and  hauling  machinery  usee,  by  foreign  corporation 
contractor  in  work. on  railroad  in  Iron  County,  if  present  on 
January  1st,  is  taxable  in  Iron  County.  ' 

FILED 


June  16,  1946 


Honorable  *.  II.  J.  Hughes 
Prosecuting  Attorney 
Iron  County 
Ironton,  Missouri 


Dear  3ir: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  tl  is  department  and  reajin  as  follows: 

"The  County  Court, has  asked  me  to  write  your 
office  for  an  opinion  on  whether  or  not  the 
rolling  stock  belonging  to  a foreign  corpo- 
ration which  is  used  on  a job  in  Iron  County 
and  has  been  within  the  County  for  more  than 
a year  is  taxable  in  Iron  County.  , 

"The  i-o-Pac.  R.R.  has  been  having  its  grade 
cut  down  within  this  County,  particularly  at 
a place  we  call  Tip-top.  The  job  has  been 
let  to  a private  contractor,  who  has,  in  turn, 
sub-contracted  parts  of  the  job.  They  have 
been  at  the  work  now  for  more  than  one  year. 

Much  heavy  dirt  moving  and  hauling  machinery 
has  been  in  Iron  County  all  that  time  employed 
in  the  various  jobs.  This  machinery  is  all 
what  might  be  called  rolling  stock  since  it 
can  be  moved  on  its  own  wheels. 

"Is  such  property  taxable  here  as  personal 
property?" 

Section  9,  Laws  of  iissouri,  1945,  pa  e 1799,  reads  as  fol- 
lows: 

"All  tangible  personal  property  of  business 
and  manufacturing  corporations  shall  be  tax- 
able in  the  county  in  which  such  property  may 
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be  situated  on  the  first  day  of  January  of 
the  year  for  which  such  taxes  may  be  as- 
sessed, and  every  business  or  manufacturing 
corporation  having  or  owning  tangible  per- 
sonal property  on  the  first  day  of  January 
in  each  year,  which  shall,  on  said  date, 
be  situated  in  any  other  county  than  the 
one  in  which  said  corporation  is  located, 
shall  make  return  thereof  to  the  assessor 
of  such  county  or  township  where  situated, 
in  the  same  manner  as  other  tangible  per- 
sonal property  is  required  by  law  to  be  re- 
turned." 

Section  27,  Laws  of  Missouri,  1945,  page  1732,  reads  as 
follows: 

"The  real  and  tangible  personal  property  of 
all  corporations  operating  in  any  county  in 
the  State  of  hissouri  and  in  the  City  of 
it.  Louis,  and  subject  to  assessment  by 
county  or  township  assessors,  shall  be  as- 
sessed and  taxed  where  situated." 

Under  the  clear  and  direct  wordin':  of  the  above-quoted  stat- 
utes, the  personal  property  of  the  contractor  described  in  your 
letter  which  was  in  Iron  County  on  January  1,  1943,  may  be  as- 
sessed and  taxed  in  Iron  County  as  personal  property. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  where  a foreign 
corporation  has  contracted  for  work  on  a railroad  and  has  ma- 
chinery in  a county  on  January  1st  of  any  year,  such  property 
is  taxable  in  such  county  as  personal  property. 


Respectfully  submitted, 


APPROVED: 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


J.  fi.  TAYLOfi  rfTjrf  . 
Attorney  General^" 
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TAXATION! 
ASSESSORS  i 
COUNTY  COURTS! 


County  court  may  not  control  the  county  assessor 
in  determining  the  assessment  lists  cf  personal 
property  which  he  will  make. 


Juno  22,  1940 


Honorable  W.  R,  J,  Hughes 
Frosocuting  Attorney 
Iron  County 
Ironton,  MIsso\iri 

Dear  Sir: 

This  is  In  reply  to  your  letter  of  recent  date  wherein 
you  submit  a ro^uest  for  an  official  opinion  in  the  following 
language ! 

"It  has  boon  the  habit  of  the  Assessor  to 
assess  evoryono  in  Iron  County  regardless 
of  amount  of  property  owned,  arbitrarily 
listing  most  of  our  indigent  poor  as  own- 
ing • property  of  much  loss  than  $50  in 
valuo,  in  same  casos  as  little  ns  $10, 
and  to  charge  the  County  for  each  such 
list*  At  $,45  oach  list,  for  half  of 
which  Iron  County  is  responsible,  the 
County  therefore  finds  itself  paying  out 
for  tho  list  alono  much  moro  than  the 
amount  of  tax  realizable*  Most  of  theso 
tax  assossmonts  aro  absolutely  uncolloct- 
ablo,  and  the  County  finds  itsolf  throwing 
way  money* 

"The  Court  would  like  your  opinion  on 
whether  they  can  insist  that  tho  assessor 
preparo  no  list  whore  the  ono  assessed 
owns  loss  than,  let  us  say,  $100  worth  of 
taxable  property*  In  other  words,  can 
tho  Court  refuse  to  pay  for  such  lists 
as  show  on  their  face 3 that  tho  amount 
realizable  in  taxes  cannot  equal  the 
assessar*s  fee?" 

The  substance  of  your  request  Is  tho  ouestion  of  the 
authority  of  the  county  court  to  control  the  assessor  in  tho 
performance  of  his  duties,  and  especially  in  casos  where  the 
tax  on  the  value  of  tho  personal  property,  which  the  assessor 
includos  in  tho  list,  is  less  than  tho  amount  of  costs  for 
which  the  state  and  county  would  bo  liablo  for  the  assessment. 
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Since  Iron  County  is  a county  of  tho  fourth  class,  we 
will  refer  to  genoral  statutes  rolative  to  assessors  and  to 
statutes  applicable  to  counties  of  tho  fourth  class,  rolative 
to  tho  same  officer.  Under  Section  8,  page  1001,  Laws  of 
Missouri,  1945,  it  is  provided  as  follows: 

"All  tangible  personal  property  of  whatever 
nature  and  character  situate  in  a county 
other  than  the  one  in  which  the  owner 
resides  shall  be  assessed  in  the  county 
where  the  owner  resides,  except  tangible 
porsonal  property  belonging  to  estates, 
which  shall  be  aosossed  in  the  county  Jn 
which  the  probato  court  has  Jurisdiction." 

Under  this  section,  it  will  bo  3oen  that  thoro  is  no 
minimum  or  maximum  amount  fixed  l which  would  excuse  any  person 
who  owns  tangible  porsonal  property  from  his  liability  for 
taxes.  Under  Section  4,  page  1800,  it  is  provided  that  every 
person  owning  or  holding  real  or  tangible  personal  property 
on  tho  first  day  of  January  is  liable  for  taxes  thereon  dur- 
ing tho  sane  calendar  year.  Referring  to  Section  10,  Laws  of 
Missouri,  1945,  page  1705,  which  relates  to  tho  duties  of  the 
assessor  in  making  assessments,  v/e  find  that  it  provides  in 
part  as  follows: 

" * * «■  After  receiving  the  necossary  forn3 
the  assessor  or  his  deputy  or  deputies 
shall,  except  in  tho  City  of  St.  Louis, 

* between  the  first,  day  of  January  and  the 
first  day  of  Juno^  1946,  and  each  year 
thereafter,  proceed  to  make  a list  of  all 
real  and  tangiblo  porsonal  property  in  his 
county,  town  or  district,  and  assess  the 
same  at  its  truo  valuo  in  money  in  tho 
manner  following,  to  wit:  * * * * " 

By  this  provision,  it  will  bo  3oen  that  it  is  tho  duty 
of  the  assessor  to  list  all  porsonal  property  in  his  county. 
Under  Section  11  of  tho  act,  related  to  taxation  and  revenue, 
found  at  page  1786,  Laws  of  Missouri,  1945,  the  procedure  in 
case  of  absonco  of  the  taxpayer  and  failure  to  make  the  list, 
is  set  out  as  follows : 

"If  any  porson  required  by  this  chapter 
to  list  property  shall  bo  sick  or  absent 
when  tho  assossor  calls  for  a list  of  his 
property,  the  assessor  shall  leave  at  the 
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office,  or  the  usual  placo  of  residence 
or  buslnoss  of  such  person,  a printed 
assessment  blank  and  a printed  notice, 

' requiring  such  person  to  make  out  and 
mail  or  take  to  the  office  of  said  asses- 
sor, not  more  than  twenty  days  from  the 
date  of  such  notice,  a sworn  statement  of 
the  property  which  he  is  reouired  to  list. 

If  any  such  person  shall  have  died  prior 
to  the  time  when  the  assessor  calls  for 
such  list,  the  assessor  3hall  deliver  such 
assessment  blank  arxl  printed  notice  to  the 
executor  or  administrator  of  such  deceased 
person,  and  such  executor  or  administrator 
shall  make  out  and  deliver  to  the  assessor 
such  sworn  statement  of  all  the  property 
of  such  decedent.  The  date  of  leaving  such 
notice  and  the  name  of  the  person  required 
to  list  the  property  shall  bo  carefully 
noted  by  the  assessor;  and  if  any  such 
person  shall  neglect  or  refuse  to  deliver 
the  statement,  properly  made  out,  signed 
and  sworn  to  as  required,  the  assessor 
shall  make  the  assessment,  as  required  by 
this  chapter,” 

This  section  sots  out  the  procedure  that  the  assessor 
should  follow  in  crdor  to  make  a valid  assessment  in  cases 
in  which  he  cannot  make  a personal  call  on  the  taxpayer.  In 
addition  to  Section  11,  supra.  Section  14,  pag3  1787,  Laws 
of  Missouri,  1945,  makes  the  further  provision  in  case  no 
list  is  given.  It  provides  as  follows: 

"Whenever  there  shall  be  any  taxable  property 
In  any  county,  and  from  any  cause  no  list 
thereof  shall  bo  given  to  the  assossor  in 
proper  time  and  manner,  the  assossor  shall 
himsolf  make  out  the  list,  on  his  own  view, 
or  on  theNbest  information  ho  can  obtain; 
and  for  that  purpose  he  shall  have  lawful 
right  to  enter  into  any  lands  and  make  any 
examination  and  search  which  may  be  neces- 
sary, ana  may  examine  any  person  upon  oath 
touching  tho  samo," 

This  section  is  especially  applicable  when  tho  assessor 
finds  property  in  his  county  upon  which  no  assessment  has  boon 
made.  In  construing  taxing  3tatutos  rolating  to  the  duties 
of  tho  assossor,  with  rospoct  to  making  a valid  asoossmont, 
the  court,  in  tho  case  of  Capo  Girardeau  vs.  Buehrmann,  148 
Mo,  19a,  l.c.  206,  said: 
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MTho  assessor  loft  no  copy  of  his  assess- 
ment with  any  member  of  defendant’s  family. 

Tills  Is  a substantial  right  secured  to  the 
citizen  and  wo  have  no  disposition  or  right 
to  construe  it  out  of  the  statutes.  To 
neglect  it  is  to  ignore  the  right  of  a 
taxpayer  to  seek  to  redress  if  the  assess- 
ment is  unjust." 

f 

Section  18  of  the  aot,  referring  to  taxation  of  revenue, 
page  1788,  Laws  of  Missouri,  1945,  provides  as  follows: 

"VJhenevor  an  assessment  of  property  is  made 
In  the  absence  of  the  owner  thereof,  a 
duplicate  list  of  such  assessment  shall 
be  left,  at  the  time  of  assessment,  with 
some  other  member  of  the  family  not  les3 
than  fifteen  years  of  age,  or  with  whoever 
may  be  in  charge  of  such  property.  If  the 
owner  of  the  proporty  is  a non-resident, 
and  neither  ho  nor  his  agent  is  present 
when  the  assessment  is  made,  a duplicate 
of  the  assessment  shall  be  mailed  by  the 
assessor  to  the  owner  at  his  last  address, 
if  known," 

Under  this  section,  it  will  be  seen  that  the  procedure 
for  the  assessor  to  follow,  in  case  of  absence  of  the  taxpayer 
when  the  assessment  is  made,  is  set  out.  In  discussing  this 
procedure,  the  court,  in  the  case  of  State  ox  rol,  Wonneker 
vs,  Cummings,  151  Mo,  49,  l,c,  58,  said: 

" •»  if-  -:c-  The  assessor  is  required  to  call 
in  porson  at  the  office,  place  of  doing 
business  or  residence  of  oach  person  subject 
to  taxation,  and  require  such  porson  to 
make  a correct  statomont  of  all  taxable 
proporty  owned  by  such  porson,  or  under 
the  care,  management,  or  charge  of  such 
person.  If  the  owner  is  not  at  home,  the 
statute  requires  that  a written  or  printed 
notice  bo  left  at  the  place  of  business 
or  rosldenco  of  the  taxpayer,  notifying 
such  person  to  make  a list,  and  the  assessor 
, is  required  to  specifically  note  the  date 
of  the  service  of  such  notice.  By  this 
personal  call  or  written  or  printed  notice, 
the  taxpayer  is  secured  the  privilege  of 
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stating  exactly  what  property  he  has  and  Its 
value.  When  this  call  is  nado  on  the  tax- 
payer, and  request  made  on  him  for  his  list, 
or,  if  he  be  absent,  the  notice  is  left  for 
him,  within  the  period  from  June  1st  to 
January  1st  succeeding*  then  jurisdiction 
is  obtained  to  assess  his  property.  * * " 

So,  it  will  be  seen,  by  a statement  of  the  court  in  the 
two  casoo  cited  above,  that  before  the  assessor  can  acquire 
jurisdiction  to  make  an  assessment,  he  must  have  followed 
the  provisions  of  the  statute  in  making  the  assessment  per- 
sonally on  the  taxpayer  or  by  leaving  a duplicate  list  of  such 
assessment  with  somo  member  of  the  family,  not  less  than  15 
years  of  ago,  or  with  whoever  nay  be  in  charge  of  the  proporty. 
V.'e  have  referred  to  those  soctions  for  the  procedure  for  mak- 
ing a valid  assessment  because  this  might  enter  into  the 
question  of  whether  assessments  lists  should  be  paid  for  by 
the  county  and  stato. 

The  compensation  of  assoesors  of  counties  of  the  fourth 
class  is  provided  for  in  Section  1,  page  1555,  Laws  of  Missouri, 
1945.  This  soction  provides  as  follows*  f 

"The  compensation  of  the  county  assessor 
in  count ios  of  the  fourth  class  having  a 
population  of  7500  or  more  shall  bo  45 
cents  por  list,  and  in  counties  having  a 
population  of  loss  than  7500  shall  bo  45 
oenta  for  each  personal  assessment  list 
and  resident  land  list  and  20  cents  for 
each  non-resident  real  estate  assessment 
list,  and  in  all  the  counties  of  the  fourth 
class,  each  county  assessor  shall  be  allowed 
a foe  of  6 cents  per  entry  for  making  real 
estate  and  tangible  personal  assessment 
books,  all  the  real  estato  and  tangible 
personal  property  assessed  to  one  .person 
to  be  counted  as  one  nano,  one-half  of 
which  shall  bo  paid  out  of  the  county 
treasury  and  the  other  one-lialf  out  of 
the  state  treasury.  The  assessor  in 
counties  of  tho  fourth  class  shall  place 
tho  street  address  or  rural  route  and  post 
office  address  opposite  the  name  of  each 
taxpayer  on  the  tangible  personal  property 
assessment  book}  provided  that  nothing 
contained  in  this  section  shall  be  so 
cons timed  as  to  allow  any  pay  por  name  for 
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the  names  set  opposite  each  tract  of  land  - 
assessed  in  the  numerical  list.” 

The  laws  applicable  to  compensation  of  county  assossors 
wore  reenacted  in  Laws  of  Missouri,  1945,  in  order  to  comply 
with  provisions  of  the  Constitution,  that  is,  as  to  clasaifi 
cation  of  counties.  However,  the  provisions  relating  to  the 
procedure  of  assessors  in  suoh  counties  w^xs  not  changed. 
Therefore,  wo  will  look  to  tho  construction  placed  on  some 
of  these  acts  by  the  court  prior  to  the  1945  reenactl  ns. 

In  the  case  of  State  ex  rol.  vs.  Goner  et  al«,  101  S,W.  (2d) 
67,  the  court,  after  reviewing  the  various  statutes  which  we 
have  referred  to  horolnbef ore , announced  the  following  con- 
clusions, l.o.  66 1 

"First.  That  an  assossor  should  obtain 
a list  in  tho  form  prescribed  by  section 
9756,  R.  S.  1929  (Uo.  St.  Ann.  Section 
9756,  p.  7072),  fron  every  person  who  owns 
•taxablo  porsonal  property  in  his  bounty,' 
and  should  require  ouch  list  to  contain 
'a  list  of  all  the  real  estate  and  its 
value*  omed  by  such  persons, 

* 

"Second.  That  whenovor  from  any  cause  a 
list  of  any  taxable  porsonal  praparty  is 
not  delivered  to  him  by  tho  owner  or  his 
representative,  thon  the  assessor  shall 
make  a list  thereof  as  required  by  section 
9760,  R.  S.  1929  (Mo.  St.  Ann.  Section 
9760,  p.  7077),  or  if  the  owner  of  ouch 
property  is  deceased  thon  as  reouired  by 
section  9763,  R.  3.  1929  (Mo.  St.  Ann, 

Sootion  9763,  p.  7879). 

-ft-***#*-*** 

"Fifth.  That  an  assossor  is  reouired  to 
make  'Part  Second*  of  his  book  denominated 
'Personal  Property, ' from  tho  lists  talcon 
by  him  from  property  owners,  or  mode  out 
by  him  whenever,  for  any  causo,  it  has  not 
boon  possible  to  obtain  from  tho  owner  a 
list  of  any  taxablo  personal  property  which 
he  has  boon  able  to  locato, 

"Seventh,  That  as  for  co;  ipensation  for 
taking  the  lists  required  to  be  delivered 
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to  him  by  owners  of  personal  property 
(in  counties  of  not  more  than  40,000 
population)  an  assessor  should  bo  paid 
35  cants  for  each  list  taken  and  should 
also  be  paid  a foe  of  3 cents  per  entry 
for  each  entry,  of  a property  owner's 
name  and  the  personal  property  assessed  ' 
to  him,  in  the  alphabetical  list  in  the 
part  of  hie  book  covering  personal  property. 



"Ninth.  That  the  county  and  the  state 

shall  each  pay  one-half  of  the  compensation 

for  taking  lists,  and  for  making  proper  \ 

entries  in  both  the  land  list  and  the 

personal  property  list," 

It  will  be  seen  by  the  ruling  of  the  court  in  this  case 
that  it  is  the  duty  of  the  assessor  to  list  all  personal 
property  of  taxpayers  residing  in  his  county,  and  thore  is 
no  limitation,  maximum  or  minumum,  which  would  oxcuso  him 
from  listing  all  property  unci  property  owners.  Under  the 
general  rulings,  public  officials  may  not  exorcise  any  duties^ 
outside  of  the  scope  of  the  statutes  creating  their  offices. 

We  find  no  statute  or  constitutional  provision  which  would 
authorize  the  county  court  to  regulate  or  control  tho  county 
assessor  in  making  his  assessments.  The  court  may  equalize 
values  when  it  is  sitting  as  a board  of  equalization,  but  it 
does  not  have  authority  to  determine  what  assessments  the 
assessor  will  make. 


CONCLUSION 

Therefore,  tho  opinion  of  this  department  i3  that  the 
court  my  not  control  or  regulate  the  county  assessor  In  deter- 
mining what  assessments  of  personal  property  he  will  make;  that 
under  tho  law  It  Is  his  duty  to  assosa  all  property  in  the 
county,  and  If  he  makes  valid  assessments,  then  ho  should  be 
compensated  therefor  as  Is  provided  by  Section  1,  page  1553, 
Laws  of  Missouri,  1945. 


Respectfully  submitted, 

\ 


APPROVED* 


JTOaEqr 

Attorney  0 on  oral 


TYRE  V . BURTON 
Assistant  Attorney  General 
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LABOR:  Division  of  Industrial  Inspection  does  not 

have  authority  to  make  or  promulgate  rules 
and  regulations. 


filar  ch  15,  1948 


Irr.  Lon  II.  Irwin,  director 
Division  of  Industrial  Inspection 
Jefferson  City,  Missouri  ♦ 


Dear  r.  Irwin: 

This  is  in  reply  to  y ur  request  of  recent  date  for  an 
opinion  as  to  the  authority  of  the  Director  of  the  Division  of 
Industrial  Inspection  to  make  and  promulgate  certain  rules  and 
regulations  governing  employment  agencies  licensed  by  the  Divi- 
sion of  Industrial  Inspection  and,  if  the  authority  exists, 
whether  or  not  those  rules  are  reasonable. 

The  rules  which  are  3et  out  below  were  lilea  In  the  office 
of  the  secretary  of  State  under  date  of  November  28,  1947,  to 
be  efrective  ten  days  later: 

1.  The  free  employment  offices  and 
services  afforded  by  the  Division  of 
Employment  Security  of  the  State  of 

Missouri  are  reco  nized  as  the  largest  \ 

and  best  employment  offices  and  services 
in  the  _ tate . No  employment  office, 
service  or  agency  licensed  by  the  Division 
of  Industrial  Inspection  of  the  State  of 
Missouri  shall  advertise  or  represent, 
directly  or  inferentially,  that  it  is  the 
"largest”  or  "best"  employment  office, 
service  or  agency  in  the  State,  nor  shall 
it  by  any  means  whatsoever  misrepresent 
the  scope  or  efficiency  of  its  service  or 
business. 

2.  Any  employment  agency  licensed  by  the 
Division  of  Industrial  Inspection  which 
accepts  a foe  for  securing  employment  for 

» an  applicant  shall,  upon  the  request  of 
said  a plicant  refund  such  fee  in  cash. 
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when  said  applicant  has  not  accepted  the 
employment  to  which  he  wa3  referred  by 
said  agency* 

5,  The  term  "acceptance  of  employment" 
wheft  used  by  any  employment  agency 
licensed  by  the  Division  of  Industrial 
Inspection  3hall  mean  (1)  referral  of  an 
applicant  by  said  agency  to  an  employer 
who  has  a bona  fide  Job  order  with  said 
agency,  (2)  and  the  employment  of  said 
applicant  by  said  employer  and  the  placing 
of  aaid  applicant's  name  on  said  employer's 
payroll  and  tho  payment  of  wages  to  said 
applicant  for  services  rendered. 

4.  No  er  ^loymont  agoncy  licensed  by  the 
Division  of  Industrial  Inspection  shall  in 
any  tanner  whatever,  verbally  or  in  writing, 
threaten  any  applicant  with  a lawsuit  or 
court  costs  because  said  applicant  has  not 
accepted  any  employment  to  which  he  was  re- 
ferred by  said  agency. 

5.  The  term  "applicant"  as  used  in  these 
rules  shall  mean  any  person  who  applies  to 
a licenaod  employment  agency  for  referral 
to  work,  a job  or  a position. 

6.  Any  employment  agency  may  have  its 
license  revoked  at  any  time  by  the  Director 
of  the  Division  of  Industrial  Inspection 
when,  after  a fair  hearing,  he  determines 
that  it  lias  violated  any  of  these  rules. 

eoauao  of  the  view  this  office  takes  of  the  authority  of 
the  Director  to  promulgate  these  rules  and  regulations.  It  will 
be  unnecessary  In  this  opinion  to  inquire  into  the  reasonable- 
ness. 

The  authority  to  make  the  rules  was  purportedly  contained 
in  Section  6 of  3enate  Bill  No.  246,' found  in  Laws  of  Missouri, 
1945,  at  page  1103.  This  section  reads,  in  part,  as  follows: 

"To  approve  or  disapprove  all  rules  or 
regulations  promulgated  by  any  division 
within  the  Department.  Such  rules  or 
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rogulatlons  3hall  not  become  offoctlve 
until  ten  days  aftor  their  approval  by 
the  Commission  and  copies  thereof. have 
been  filed  In  the  office  of  the  Secretary 
of  State,” 

This  section  doos  not  gr&ni;  authority  to  make  rules  and 
regulations,  but  gives  the  Commission  power  to  approve  rules 
and  regulations  made  by  the  various  divisions  in  the  department. 
Other  subsections  of  Section  6 which  pertain  to  rule-making 
powers  are  limited  to  the  Internal  management  of  the  Department 
of  Labor  and  Industrial  Relations,  Thu3  it  Is  seen  that  if  the 
power  to  make  rules  and  regulations  exists  In  the  Director  of 
the  Division  of  Industrial  Inspection  it  must  be  found  in  some 
other  legislative  enactment. 

Legislative  enactments  providing  for  the  regulations  of 
employment  agencies  are  to  be  found  In  Article  2,  Chapter  68, 
Revised  Statutes  of  Missouri,  1939,  Sections  10161  to  101S5. 

At  the  out 3ot , it  Is  to  be  noted  that  the  licensing  officer 
and  the  officer  upon  whom  the  duty  rests  to  onforce  these  regu- 
lations was  the  .'.tate  Commissioner  of  Labor  and  Industrial 
Inspection.  Section  10140,  Laws  of  issourl,  1946,  page  1098, 
provides : 

"The  DLvision  of  Industrial  Inspection 
of  the  Department  of  Labor  and  Industrial 
delations  shall  have  all  powers  and  rights 
heretofore  conferred  upon  the  Department 
of  Labor  and  Industrial  Inspection,  and 
the  director  of  3aid  division  shull  be 
chargeable  with  the  duty  of  enforcing  all 
the  provisions  of  Chapter  68  of  the  Re- 
vised Statutes  of  Missouri,  1939,  and  all 
acts  amendatory  thereof  and  shall  be 
liable  to  all  the  penalties  to  which  the 
Commissioner  of  Labor  and  Ind\istrial  In- 
spection was  amenable  at  the  time  this 
act  becomes  effective." 

Thus  it  is  seen  that  the  Director  of  the  Division  of 
Industrial  Inspection  has  succoeded  to  the  powers,  duties  and 
liabilities  of  the  State  Commissioner  of  Labor  and  Industrial 
Inspection  and  his  authority  to  make  rules  and  regulations 
governing  employment  agencies  must  stem  from  the  fact  that 
said  authority  had  been  conferred  upon  the  Commies loner  of 
Labor  and  Industrial  Inspection, 
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The  principal  section  having  to  do  Ith  the  regulation 
of  employment  agencies  is  10161,  evised  statutes,  1039, 
originally  enacted  in  1909  and  substantially  the  same  today 
as  when  first  enacted.  It  provides,  in  substance,  that  em- 
ployment offices  must  obtain  a license;  give  a bond;  keep  a 
register;  not  indulge  in  false  or  fraudulent  advertisement; 
give  any  false  information  or  make  any  false  promises  con- 
cerning or  isolating  to  work  or  employment;  and  other  miscel- 
laneous provisions  for  regulation  of  these  agencies.  It  is 
to  be  noted  that  nowhere  in  this  section,  nor  any  of  the  other 
sections  pertalnin  to  regulation  of  employment  agencies,  is 
there  found  language  delegating  to  the  Commissioner,  or  any 
other  board  or  officer,  the  authority  to  make  reasonable  rulos 
and  regulations  for  the  carrying  out  of  the  provisions  of  the 
act. 


Inasmuch  as  this  authority  has  not  been  expressly  con- 
ferred on  the  Cojianissioner,  we  must  look  to  see  If  the  power 
to  make  these  rules  and  regulations  Slay  be  Implied.  It  Is  a 
familiar  rule  of  law  that  in  addition  to  the  powers  expressly 
given  by  statute  to  a public  officer  he  has,  by  Implication, 
such  additional  powers  as  are  necessary  for  the  due  and  ef- 
ficient exercise  of  the  powers  expressly  granted  or  as  may  be 
fairly  implied  from  the  statute  granting  the  express  powers. 
(State  on  inf.  cKittrick  vs.  I'.ymore,  132  S.  • (2d)  979,  345 
Mo.  169.  ) 

Certain  analogous  factual  situations  such  as  is  mot  by 
the  Division  of  Industrial  Inspection  In  carrying  out  its 
duties  under  the  act  regulating  employment  agencies  are  dealt 
with  by  health  authorities  in  performing  their  duties.  In 
39  Corpus  Juris  Secundum  the  authority  granted  to  health 
authorities  i3  discussed  on  page  822  as  follows: 

"Health  authorities,  such  as  boards  of 
health,  havo  such  powers,  and  only  such 
powers,  as  are  conferred  on  them,  either 
expressly  or  by  necessary  implication. 

A power  expressly  conferred  on  them  in- 
cludes the  necessary  authority  effectually 
to  perform  the  duties  delegated  to  them. 

■Vr  •»  *■" 

Again,  at  page  823: 

” oardu  of  health  or  other  sanitary  author- 
ities have  no  Inherent  legislative  power; 
they  cannot,  by  their  rules  and  regulations. 
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enlarge  or  vary  the  pov/ers  conferred  on 
them  by  tho  lav;  creating  them  and  defining 
their  powers,  and  any-rulo  or  regulation 
which  is  inconsistent  with  such  law,  or 
which  is  antagonistic  to  the  general  law 
of  the  state,  is  invalid.  •»  it 

Under  the  section  on  Constitutional  Law  In  16  Corpus  Juri 
hocundum  the  following  language  is  found  at  pages  £10,  £11  and 
512 1 


" it  a it  the  power  to  alter  or  repeal  laws 
is,  as  shown  supra  sec.  10G,  a legislative 
power,  and  executive  officers  may  not,  by 
means  of  construction,  rules  and  regula- 
tions, orders,  or  otherwise,  extend,  alter, 
repeal,  or,  ordinarily,  sot  at  naught  or 
disregard,  laws  enacted  by  tho  legislature. 

”’Iowever,  the  power  to  make  rules  and  regu- 
lations to  carry  out  the  provisions  or 
expressed  purpose  of  a statute  is  not  an 
exclusively  legislative  power,  but  is  ad- 
ministrative in  nature,  and  may  be  exercised 
by  executive  officers.  The  power  conferred 
to  lake  regulations  for  carrying  a statute 
into  effect  mu3t  be  exercised  within  the 
powers  delegated,  that  Is  to  say,  must  be 
confined  to  details  for  re gul at In  ; tho  mode 
of  nroceo’Slng  to  carry  into  effect  the  Yaw 
as  it  has  boon  enacted,  and  it  cannot  he 
extended  to  amending  or  adding  to  the  re- 
quirements of  Yho  statut‘o~  ltaelTT  <>Tr 

(Underscoring  ours.  ) 

On  tho  same  3ubjoct  the  following  language  Is  expressed 
in  11  American  Jurisprudence  at  pages  955,  957  and  959,  respec 
tlvely: 

9 

n it  it  -:t  The  legislature  may  not,  however, 
delegate  to  administrative  officers  the 
determination  of  what  the  law  shall  bo  or 
vfp.at  acts  are  necessary  to  effectuate  the 
law.  it  it 

n it  it  a ’There  can  be  no  grant  to  the 
executive  of  any  roving  commission  to  In- 
quire into  evils  and,  upon  discovering  them, 
to  do  anything  he  pleases  to  correct  them. ' 

it  « it 
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n <(•  * Yr  Moreover,  regulations  promulgated 
by  administrative  departments  may  not  extend 
the  statute  or  modify  its  provisions • " 

•It  will  bo  noted  upon  an  examination  of  tho  rules  and 
regulations  sought  to  bo  promulgated  by  the  Division  of  Industrial 
Inspection  that  they  enlarge  and  extend  the  provisions  of  '-action 
10161  and  prescribe  acts  which  are  deemed  to  bo  violative  of 'this 
section;  they  are  not  limited  to  prescribing  a mode  of  procedure 
to  carry  out  the  provisions  of  tho  act  but  go  farther  and,  v/e 
believe,  encroach  on  the  pover  of  the  Legislature  to  make  lav;s. 

Rule  No,  6 provides  that  the  Director  of  the  division  may 
revoke  tho  license  of  employment  agencies  violating  any  of  those 
rules . 

In  16  Corpus  Juris  Secundum,  at  page  374,  the  general  rule 
of  lav/  oil  this  subject  Is  expressed  as  follows: 

'’The  legislature  may  ordinarily  confer 
upon  an  executive  officer  or  board  the 
power  to  revoke  licenses  for  causes  stated 
by  the  legislature,  ,he  discretion  exer- 
cised by  the  board  in  3uch  circumstances 
being  not  legislative,  but  administrative, 
in  character.  On  the  other  hand,  the 
legislature  cannot  empov/er  an  executive 
body  to  determine  what  causes  shall  con- 
stitute grounds  for  revoking  or  suspending 
a license,  * w" 

In  Lection  10161,  evised  itatutos  of  Missouri,  1939,  the 
Legislature  hus  provided  that  the  Commissioner  (now  Director) 
may  revoke  the  licenses  of  those  agencies  which  have  violated 
any  of  the  provisions  of  Sections  10161  to  10165,  Under  the 
above  authority  It  is  doubtful  If  the  Legislature  could  oven 
by  express  authority  delegate  to  the  Director  the  power  to  set 
up  additional  causes  for  the  revocation  of  licenses.  If  it 
cannot  be  done  by  direct  and  express  authority,  it  certainly 
cannot  bo  done  by  implied  authority. 


Conclusion 


It  Is  therefore  the  opinion  of  this  office  that  the  Director 
of  tho  Division  of  Industrial  Inspection  does  not  have  the  authority 
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to  promulgate  and  enforce  rules  and  regulations,  governing  the 
oporation  of  omployraont  agencies,  such  as  have  been  submitted 
horowith. 


Respectfully  submitted. 


JOHN  R.  3ATY 

Assistant  Attorney  General 

A 'PROVED: 


J.  El  'JAYi  .OR 
Attorney  eneral 
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INSURANCE- RE INCORPORATION 
OF  COMPANIES : 


Insurance  companies  organized  under 
the  provisions  of  Art.  Ill,  Chapter 
37,  R.S.  Mo.  1939,  may  reincorporate 
under  the  provisions  of  Art.  IV,  Chap- 
ter 37,  R.S.  Mo.  1939,  to  make  insur- 
ance on  the  stipulated  premium  plan. 


February  19,  1948 


Honorable  Owen  G.  Jackson 
Superintendent,  Division  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Superintendent  Jackson: 

This  will  acknowledge  your  request  for  an  opinion,  respect- 
ing the  re-incorporation  as  a stipulated  premium  plan  insurance 
company  under  the  provisions  of  Article  IV,  Chapter  37,  R.S.  Mo. 
1939,  by  an  insurance  company  originally  organized  under  the  pro- 
visions of  Article  III,  Chapter  37,  R.S.  Mo.  1939. 

Your  letter  is  as  follows: 

"Will  you  please  advise  this  Division  con- 
cerning the  right  of  an  insurance  company 
organized  under  the  provisions  of  Article 
III,  chapter  37,  R.S.  Mo.  1939,  to  reincor- 
porate as  a stipulated  premium  plan  or  stock 
insurance  company  under  the  provisions  of  Ar- 
ticle IV,  chapter  37,  R.  S.  Mo.  1939. 

"Your  records  will  indicate  that  under  date 
of  June  26,  1946  this  question  was  presented 
to  you  in  connection  with  the  application  for 
such  reincorporation  by  the  National  Savings 
Life  Insurance  Company.  The  request  for  this 
opinion  was  subsequently  withdrawn." 

Article  IV,  Chapter  37,  R.S.  Mo.  1939,  was  originally  passed 
as  Senate  Bill  283,  Laws  of  Missouri,  2899,  page  360.  The  Act  has 
remained  in  the  several  revisions  of  our  statutes  and  now  remains 
in  the  revision  of  1939,  almost  precisely  in  the  same  language  and 
provisions  employed  in  the  sections  as  they  were  constituted  when 
the  Act  was  originally  passed. 
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Section  5886,  dealing  with  domestic  companies,  which  is  under 
specific  discussion  here,  was  numbered  Section  17  in  the  original 
act.  Laws  of  Missouri,  1899,  page  265. 

Section  5890,  of  said  Article  IV,  dealing  with  foreign  companies 
was,  in  the  original  Act,  Laws  of  Missouri,  1899,  numbered  Section 
20,  pages  266,  267. 

The  subject  of  your  request  for  this  opinion  requires  the 
construction  of  the  terms  of  Section  5886  of  said  Article  IV,  par- 
ticularly with  respect  to  the  wording  used  in  said  Section  5886 
composing  the  phrase  "existing  or  doing  business  in  this  state  at 
the  time  this  article  takes  effect". 

That  part  of  said  Section  5886  pertinent  to  the  preparation 
of  this  opinion  is  as  follows: 

"Any  domestic  life  or  accident  corporation, 
company  or  association  existing  or  doing 
business  in  this  state  at  the  time  this  ar- 
ticle takes  effect,  may,  by  the  vote  of  a 
majority  of  its  board  of  directors  or  trust- 
ees, accept  the  provisions  of  this  article 
and  amend  its  articles  of  incorporation  to 
conform  to  the  same,  so  as  to  cover  and  en- 
joy any  and  all  the  provisions  and  privileges 
of  this  article  the  same  as  if  it  had  been 
originally  incorporated  thereunder,  and  it 
shall  file  such  amended  articles  of  incorpora- 
tion in  the  office  of  the  secretary  of  state, 
a certified  copy  of  which  shall  be  filed  with 
the  insurance  department,  and  shall  thereafter 
perpetually  enjoy  the  same  and  be  deemed  to 
have  been  incorporated  under  this  article. 

* * *••  _ 

That  part  of  Section  5890,  R.  S.  Mo.  1939,  pertinent  to  the 
preparation  of  this  opinion  is  as  follows: 

"No  corporation,  company,  association  or  so- 
ciety organized  under  the  laws  of  any  other 
state  or  territory  of  the  United  States,  or 
the  District  of  Columbia,  or. foreign  companies 
shall  transact  business  under  the  provisions 
of  this  article  until  it  has  received  from  the 
superintendent  of  insurance  a certificate  of 
authority  to  do  business  in  this  state,  a du- 
plicate of  which  shall  be  filed  in  his  office. 

* * * « 
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Section  5890,  in  the  original  Act,  Section  20,  pages  266,  267, 
Laws  of  Missouri,  1899,  respecting  foreign  insurance  companies,  is 
here  quoted  and  referred  to  as  a comparative  method  to  demonstrate 
that  the  Legislature  did  not  intend  by  the  terms  of  said  Section 
5886  to  require  of  domestic  insurance  companies  desiring  to  rein- 
corporate from  existence  under  said  Article  III  to  a company  under 
said  Article  IV  to  carry  on  an  insurance  business  under  the  stipu- 
lated premium  plan,  greater  burdens  than  are  placed  upon  foreign 
insurance  companies  originally  organized  under  said  Article  III 
desiring  to  reincorporate  under  said  Article  IV  to  carry  on  insur- 
ance business  under  the  stipulated  premium  plan. 

The  primary  rule  of  construction  of  statutes  announced  and 
followed  by  the  Supreme  Court  of  Missouri,  and  pronounced  and  fol- 
lowed in  every  jurisdiction,  so  far  as  we  are  advised,  is  that  a 
statute  must  be  construed  to  give  effect  to  the  intent  of  the  Leg- 
islature in  passing  the  Act.  59  C.J.,  pages  948-949,  states  the 
rule  generally,  as  follows: 

"As  the  intention  of  the  legislature,  em- 
bodied in  a statute,  is  the  law,  the  funda- 
mental rule  of  construction,  to  which  all 
other  rules  are  subordinate,  is  that  the 
court  shall,  by  all  aids  available,  ascer- 
tain and  give  effect,  unless  it  is  in  con- 
flict with  constitutional  provisions,  or  is 
inconsistent  with  the  organic  law  of  the 
state,  to  the  intention  or  purpose  of  the 

legislature  as  expressed  in  the  statute. 

* * * " 

The  further  rule  of  construction  is  followed,  without  ex- 
ception, by  Courts  and  text  writers,  that  the  spirit  rather  than 
the  letter  of  the  statute  must  be  the  guiding  means  with  respect 
to  the  construction  of  a statute,  to  arrive  at  the  intention  of 
the  Legislature.  59  C.J.,  pages  964-966,  states  the  rule  as  follows 

"In  pursuance  of  the  general  object  of  giving 
effect  to  the  intention  of  the  legislature, 
the  courts  are  not  controlled  by  the  literal 
meaning  of  the  language  of  the  statute,  but 
the  spirit  or  intention  of  the  law  prevails 
over  the  letter  thereof,  it  being  generally 
recognized  that  whatever  is  within  the  spirit 
of  the  statute  is  within  the  statute  although 
it  is  not  within  the  letter  thereof,  * * *". 

One  Missouri  case,  among  many  cases  adjudicated  by  our  Su- 
preme Court,  is  the  case  of  Perry  vs.  Strawbridge,  et  al . , 209 
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Mo.  621,  upholding  the  above  quoted  rule  of  construction.  That 
case,  l.c.  639,  quoting  Black  on  Interpretation  of  Laws,  states 
the  following: 

" * * * statute  should  be  construed  with 
reference  to  its  spirit  and  reason;  and  the 
courts  have  power  to  declare  that  a case 
which  falls  within  the  letter  of  a statute 
is  not  governed  by  the  statute,  because  it 
is  not  within  the  spirit  and  reason  of  the 
law  and  the  plain  intention  of  the  Legisla- 
ture .'***". 

The  Court  at  the  end  of  the  quote  further  states: 

" * * * This  rule  finds  support  in  case  after 
case  as  we  read  them  in  the  books." 

It  is,  therefore,  reasonable  to  say,  as  we  view  the  two  sec- 
tions— 5886  and  5890 — , that  the  Legislature  did  not  intend  to  dis- 
criminate against  domestic  companies  under  Section  5886  and  in  fa- 
vor of  foreign  companies  under  Section  5890,  which  permits  foreign 
companies  to  reincorporate  and  become  Article  IV  companies  regard- 
less of  when  or  under  what  circumstances  they  may  have  been  organ- 
ized, while  under  Section  5886  domestic  companies  are  required  to 
be  actually  existent  or  transacting  business  at  the  time  Article 
IV  took  effect  before  they  could  change  their  corporate  existence 
in  any  separate  case  from  that  of  a company  doing  business  under 
some  other  plan,  to  a company  authorized  to  do  business  under  the 
stipulated  premium  plan. 

Besides,  we  have  Section  5894  in  the  same  Article  IV  of  Chap- 
ter 37,  R.S.  Mo.  1939,  following  said  Section  5886,  which,  in  part, 
is  as  follows: 

"Any  life  or  accident  corporation,  company 
or  association  organized  under  the  laws  of 
this  state  may  avail  itself  of  the  rights 
and  privileges  accorded  by  section  5886, 

R.S.  1939,  by  compliance  with  the  terms  of 
said  section,  and  on  approval  by  the  super- 
intendent of  insurance,  * * * " . 

Considering  the  terms  of  the  three  sections,  5886,  5890  and 
5894,  one  may  reach  the  reasonable  conclusion  that  it  was  intended 
for  all  three  of  said  sections  to  harmonize  with  respect  to  permit- 
ting the  reincorporation  of  insurance  companies  organized  under  oth- 
er articles  or  chapters  either  foreign  or  domestic,  to  have  and  ex- 
ercise the  same  privilege  of  converting  their  respective  organizations 
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into  companies  to  transact  insurance  business  on  the  stipulated 
premium  plan  under  said  Article  IV,  and  that  there  is  no  conflict 
between  the  three  sections. 

That  part  of  said  Section  5894  quoted  above  gives  the  posi- 
tive and  absolute  right  to  any  life  or  accident  insurance  company 
organized  under  the  laws  of  this  State  to  reincorporate  under  the 
terms  of  said  Section  5886,  and  to  avail  itself  of  all  the  rights 
and  privileges  accorded  to  domestic  companies  whether  organized 
before  or  after  said  Article  IV,  Chapter  37,  R.S.  Mo.  1939,  took 
effect. 

We  think  it  does  not  detract  from  or  change  the  terms  of  said 
Section  5894,  part  of  which  is  hereinabove  quoted,  because  the  lat- 
ter part  of  said  section  adds  in  the  conjunctive,  the  right  to  ex- 
ercise certain  other  privileges  after  a domestic  company  has  been 
reincorporated  under  the  terms  of  said  Section  5886  to  transact 
business  on  the  stipulated  premium  plan. 

It  clearly  appears  from  the  terms  of  said  Section  5894  that 
any  domestic  company  in  this  State  organized  at  any  time  under  Ar- 
ticle III,  Chapter  37,  R.S.  Mo.  1939,  may  change  to  a company  au- 
thorized to  transact  business  of  insurance  under  the  terms  of  Ar- 
ticle IV  of  said  Chapter  37. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department,  considering 
the  foregoing,  including  the  statutes  of  this  State,  cited  and 
quoted,  that  an  insurance  company  organized  under  the  provisions 
of  Article  III,  Chapter  37,  R.S.  Mo.  1939,  may  avail  itself  of  the 
rights  and  privileges  accorded  by  Section  5886,  R.S.  Mo.  1939,  by 
compliance  with  the  terms  of  said  Section,  and  on  approval  by  the 
Superintendent  of  Insurance. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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: It  Is  not  mandatory  for  insurance  companies  or  associations 
doing  business  on  the  stipulated  premium  plan,  under 
section  5886,  Article  IV,  Chapter  37,  R.  S.  Mo,  1939,) 
to  obtain  an  application  for  insurance  before  issuing 
the  policy,  or  to  attach  an  application  to  a policy  when 
issued. 


March  10,  1948 


Honorable  Owen  0,  Jackson 
Superintendent  of  Insurance 
Department  of  Business  and  Administration 
Jefferson  City*  Missouri 
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Attention:  Honorable  Ralph  C,  Lashly, 
Counsel 


Dear  Mr,  Jackson: 

Ihifl  will  acknowledge  your  letter  requesting  an  opinion  from 
this  < apartment,  construing  the  terms  of  Section  5885,  Article  4, 
Chapter  37,  R,  S,  Mo,  1939,  as  to  whether  said  section  is  mandat- 
ory in  requiring  every  insurance  company  doing  business  under 
said  Article  4,  to  obtain  an  application  for  insurance  before 
such  company  may  issue  a policy.  The  letter  requesting  an  op- 
inion on  the  subject  cones  from  Mr.  Ralph  C,  Lashly,  Counsel 
for  your  department. 

The  letter  is  as  follows: 

" .ill  you  please  advise  this  Division  of 
your  opinion  on  she  following  question: 

"Does  Section  5885,  Article  IV,  Chapter  37, 

Revised  Statutes  of  Missouri,  1939,  make 
mandatory  upon  every  company  or  association 
doing  business  under  and  by  virtue  of  this 
Section  to  obtain  an  application  for  Insur- 
ance before  the  company  or  association  may 
issue  a policy?" 

The  inquiry  In  the  letter  requesting  this  opinion  Is,  whether 
said  section  makes  it  mandatory  upon  every  company  or  association 
doing  business  under  Article  4 of  Chapter  37,  to  obtain  an  appli- 
cation for  insurance  before  a company  or  an  association  may  issue 
a policy,  Ihe  terms  of  the  statute  are,  as  will  be  readily  ob- 
served, that  such  a company  shall,  upon  the  issuance  of  every 
policy,  attach  to  such  policy  or  endorse  thereon,  the  substance 
of  the  application  upon  which  such  policy  was  issued,  bald 
Section  5885  nowhere  uses  language  requiring  or  directing  that  an 
application  shall  be  obtained  before  a policy  may  be  issued,  ¥.e 
take  it,  then,  that  the  request  for  the  opinion  is  directed  more 
to  the  question  of  whether  a copy  of  an  application  shall  be 
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attached  to  the  policy  upon  the  issuance  of  a policy,  rather  than 
whe ther  It  Is  mandatory  that  an  application  be  obtained  before  a 
policy  in  issued.  V.'e  shall,  however,  answer  both  questions. 

It  will  be  observed  that  said  Section  5885  provides  no  penalty 
for  failure  to  comply  with  the  terms  of  said  section.  Neither  is 
there  any  provision  rendering  the  contract  illegal  or  void  for 
failure  to  observe  the  requirement  of  said  section  that  a copy  of 
the  application  shall  be  attached  to  each  policy  Issued  by  a 
company  operating  under  said  Article  4,  Chapter  37. 

It  has  been  held  In  nuany  decisions  by  our  Courts  of  Appeals 
that  the  terms  of  said  Section  5885  apply  only  to  insurance  com- 
panies doing  business  on  the  stipulated  premium  plan.  In  the 
case  of  Craig  et  al,  vs.  Insurance  Co,,  220  Mo,  App.  913,  our 
St,  Louis  Court  of  Appeals  had  before  it  the  question  of  whether 
the  tezvns  of  tho  statute,  then  Section  6184,  R.  S.  Mo,  1919,  now 
Section  5885,  applied  to  old  line  insurance  companies  or  solely 
to  companies  doing  an  Insurance  business  on  the  stipulated  prem- 
ium plan,  Ihe  Court  in  its  decision,  and  holding  that  said  sec- 
tion requiring  a copy  of  the  application  to  be  attached  to  a 
policy  when  issued  applied  only  to  stipulated  promium  companies, 
l.c.  918,  saids 

"In  light  of  the  fact  that  the  case  may  be 
re-tried}  we  note  that  the  court  erred  in 
holding  that  section  6184,  Revised  Statutes 
of  Mo,  1919,  the  alleged  defense  of  misre- 
presentation made  by  the  insured  in  his  ap- 
plication was  not  available  to  the  dei'endant, 
because  the  application  for  the  Insurance  was 
not  attached  to  the  policy  of  insurance  itself. 

The  policy  In  suit  being  issued  upon  a level  or 
flat  rate  premium,  or  In  other  words,  being  an 
old  line  policy  and  not  a policy  issued  upon 
tho  stipulated  premium  plan,  said  section  has 
no  application,*  * *■ 

It  thus  appears  tnat  the  intention  of  the  Legislature  in  en- 
acting said  Section  5885  requiring  a copy  of  the  application  for 
insurance  issued  under  the  stipulated  premium  plan  was  to  provide 
for  a truthful  statement  of  the  condition  of  health  of  an  appli- 
cant for  insurance,  and  for  the  availability  of  such  statements 
as  a defense  to  the  insurer  upon  an  action  on  a policy  to  show 
fraud  or  misrepresentation  of  the  condition  of  health  of  the 
applicant  at  the  time  or  before  the  making  of  the  application, 
if  it  were  revealed  that  there  were  false  statements  concerning 
the  applicant* s health  made  in  the  application,  32  C,J«  1104 
states  the  following  text  on  the  purpose  and  office  of  a written 
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applicatlon  for  Insurance  as  follows: 

"*  * *The  purpose  of  signing  an  application 
la  to  bind  the  applicant  to  the  truth  of  the 
statements  therein;  and  the  fact  that  he 
signed  a particular  paper  tends  to  show  that 
it  Is  not  a mere  memorandum  for  the  conven- 
ience of  an  agent  of  the  company,  but  rather 
that  the  applicant  adopted  it  as  an  applica- 
tion,* * *" 

‘Bile  feature  of  said  statute,  was  for  the  benefit  of  the  in- 
surer, The  availability  of  misrepresentation  as  a defense  being 
for  the  benefit  of  the  insurer,  such  defense  may  be  waived,  and 
the  effect  of  such  waiver  is  to  deny  the  right  to  the  insurer 
to  introduce  evidence  showing  misrepresentation  or  false  state- 
ments by  an  applicant  in  the  application,  unless  the  copy  of 
the  application  be  attached  to  a policy  upon  its  issuance,  Iha 
case  of  Hicks  vs.  Insurance  Co,  was  considered  by  our  St,  Louis 
Court  of  Appeals,  and  is  reported  in  196  Mo,  App,  Rep,  162, 

The  case,  among  other  issues,  presented  the  question  for  the 
decision  of  the  Appellate  Court,  the  action  of  the  trial  court 
in  overruling  the  demurrer  to  the  evidence  by  the  appellant 
Insurance  Co,,  the  demurrer  being  based  upon  alleged  misrepre- 
sentations of  the  health  of  the  insured  in  the  application  prior 
to  the  issuance  of  the  policy  sued  on.  In  af f inning  the  dec- 
ision in  the  lover  court,  and  in  holding  that  the  defense  of 
misrepresentation  was  not  available  to  the  insurer  because  a 
copy  of  the  application  was  not  attached  to  the  policy,  the 
Court  of  Appeals,  l«c,  171,  s&id: 

"As  to  this  it  should  be  stated  at  the  outset  that 
the  dofen3e  predicated  upon  alleged  misrepresen- 
tations made  by  the  insured  in  obtaining  the  policy 
of  insurance,  consisting  of  alleged  false  answers 
in  the  written  applica  tion  therefore,  was  not 
available  to  defendant  under  the  circumstances 
of  the  case,  and  that  the  trial  court  should 
have  excluded  this  application  upon  plaintiff *s 
objection  thereto,  ISiis  is  for  the  reason  that 
, the  record  iisoloses  that  neither  the  applica- 
tion nor-  the  substance  thereof  was  attached 
to  or  indorsed  upon  the  policy  as  required  by 
seotion  3978,  Revised  Statutes  1909,  By  fail- 
ing to  comply  with  the  statute,  the  defendant 
lost  the  right  to  avail  itself  of  the  applica- 
tion as  a means  for  invalidating  the  policy, 

Biis  we  have  but  recently  held  In  Schuler  v. 
Metropolitan  Life  Ins,  Co,,  191  Ko.  App,  52, 
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176  S.W.  274,  where.  In  an  opinion  by  REYNOLDS, 

P.  J.,  the  question  is  fully  considered  and  the 
authorities  cited  and  discussed.” 

It  appears  to  be  the  almost  universal  practice  for  a written 
application  to  be  made  for  insurance  on  the  stipulated  premium  plan, 
and  all  other  kinds  of  life,  health  and  casualty  insurance  for 
that  matter,  and  the  assumption  is  that  such  applications  are  made 
and  that  they  are  made  in  writing.  But  It  Is  conceivable  that 
if  a policy  were  issued  by  an  Insurer  and  delivered  without  an 
application  to  a person  and  such  person  accepted  the  policy,  and 
paid  his  premium,  the  policy  would  be  in  force.  In  other  words, 
the  policy  would  not  be  invalid  in  such  case  by  reason  of  there 
being  no  application,  and  forfeiture  or  avoidance  of  the  policy 
could  not  be  urged  by  the  insurer  for  such  cause.  32  C.J.  1102, 
on  that  principle,  states  the  following: 

agreement  is  usually  affected  by 
an  offer  or  application  by  Insured  and  its 
acceptance  by  the  company,  or  else  by  the 
tender  of  a policy  by  the  company  and  its 
acceptance  by  insured.  Where  the  latter 
method  is  employed,  the  fact  that  the  policy 
Is  issued  without  prior  application  by  In- 
sured does  not  prevent  its  going  Into 
effect.*  * *" 

32  C.J.  1119  again  treats  of  this  principle  with  the  follow- 
ing text : 


"*  * ^Generally,  however,  the  statutes 
exressly  prescribe  the  effect  of  non- 
compliance  therewith,  such  as  that  the 
application  shall  not  be  considered  a 
part  of  the  policy  or  contract,  and  that 
It  shall  not  be  pleaded  or  received  In 
evidence;  but  they  also  sometime  ex- 
pressly provide  that  the  omission  shall 
not  render  the  policy  invalid.  By  the 
weight  of  authority,  the  failure  of  the  company 
to  comply  with  the  statute  precludes  it  from 
showing  that  statements  of  insured  in  the 
application  are  false  and  fraudulent,*  *” 

As  hereinabove  stated,  there  Is  no  penalty  provided  in  Sec- 
tion 5885  for  Its  non-observance  with  respect  to  failing  to 
attach  a copy  of  the  application  to  a policy  of  insurance  under 
the  stipulated  premium  plan  upon  the  Issuance  of  the  policy. 
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A penal  statute  Is  defined  in  59  C*J*  1110  in  the  following  text! 

"#  # #ln  common  use,  however,  this  sense 
has  been  enlarged  to  include  under  the 
term  'penal  statutes'  all  statutes  which 
command  or  prohibit  certain  acts,  and 
establish  penalties  for  their  violation, 

* # #" 

The  provision  in  said  Section  5885  requiring  the  application 
to  be  attached  to  a poliey  under  the  stipulated  premium  plan  of 
insurance  being  for  the  benefit  of  the  insurer  may  be  waived  by 
the  insurer.  32  C*J.  1316,  1317,  states  the  rule  on  this  prin- 
ciple as  follows : 

• • ! 

"In  the  absence  of  statutory  inhibition, 
as  a general  rule  doctrines  of  waiver  and 
estoppel  may  be  applied  to  preclude  the 
company  from  asserting  any  ground  upon 
which  it  might  be  entitled  to  avoid  the 
policy  or  dispute  its  liability  there- 
under. The  company  is  entitled  to  waive 
provisions  inserted  in  the  contract  for 
its  benefit,  and  this  even  where  the 
policy,  according  to  its  express  terms, 
is  under  the  circumstances  to  be  void.” 

In  the  case  of  Bersche  et  al.  vs.  Insurance  Co.,  31  Mo.  546, 
our  Supreme  Court  considered  the  question  and  principle  of  waiver 
as  it  applied  to  misrepresentation  by  the  insured  as  a defense 
by  the  insurer.  The  Court,  1 *c.  554,  on  the  point  said: 

"Misrepresentation  is  therefore  put  by 
the  contract  upon  the  same  footing  with 
all  other  things  which  may  happen  to  in- 
crease the  risk,  and  the  courts  have  fre- 
quently held  that  such  defences  may  be 
waived.#  # 

It  is  apparent  that  the  terms  of  said  Section  5885  in  failing 
to  provide  a penalty  for  the  non-observance  of  the  statute,  and 
failing  to  provide  that  the  statute  shall  be  void  upon  its  non- 
observance,  renders  the  statute  directory  rather  than  mandatory. 

59  C.J.  1072,  Section  630,  in  discussing  the  rules  of  con- 
struction of  statutes  states,  in  part,  the  following: 

"A  mandatory  provision  in  a statute  is  one, 
the  omission  to  follow  which  renders  the 
proceeding  to  which  it  relates  illegal 
and  void,  while  a directory  provision  is 
one  the  observance  of  which  is  not  nec- 
essary to  the  validity  of  the  proceeding; 

# # #"  . 
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Our  Supreme  Court  in  the  case  of  State  vs.  Brown,  33  S.W. 
(2d)  104,  discussed  the  distinction  between  a manuatory  pro- 
vision and  a directory  provision  of  statutes  involving  the 
election  laws  of  the  State.  The  Court  adopted  in  its  decision, 
and  as  its  definition  and  construction  of  mandatory  and  direct- 
ory provisions  in  a statute,  a text  statement  of  law,  and  in 
so  doing,  l.c.  quoting  R.C.L.,  Sec.  14,  pages  766,  767,  said: 

" *A  mandatory  provision  is  one  the  omission 
to  follow  which  renders  the  proceeding  to 
which  it  relates  illegal  and  void,  while 
a directory  provision  is  one  the  observance 
of  which  is  not  necessary  to  the  validity  of 
the  proceeding.  Directory  provisions  are  not 
intended  by  the  legislature  to  be  disregarded, 
but  where  the  consequence  of  not  obeying  them 
in  every  particular  are  not  prescribed  the 
courts  must  Judicially  determine  them.  There 
is  no  universal  rule  by  which  directory  pro- 
visions in  a statute  may,  in  all  circumstances, 
be  distinguished  from  those  which  are  mandatory. 

In  the  determination  of  this  question,  as  of 
every  other  question  of  statutory  construction, 
the  prime  object  is  to  ascertain  the  legislative 
intention  as  disclosed  by  all  the  terms  and  pro- 
visions of  the  act  in  relation  to  the  subject 
of  legislation  and  the  general  object  intended 
to  be  accomplished.  Generally  speaking,  those 
provisions  which  do  not  relate  to  the  essence 
of  the  thing  to  be  done  and  as  to  which  com- 
pliance is  a matter  of  convenience  rather  than 
substance  are  directory,  while  the  provisions  ' 
which  relate  to  the  essence  of  the  thing  to 
be  done,  that  is,  to  matters  of  substance,  are 
mandatory.*  •**  * #"• 

We  believe  the  above  text  authorities  and  decisions  by  our 
Courts  make  it  reasonable  to  assume  that  the  insurer  company 
should  obtain  an  application  for  insurance  before  such  company 
or  association  may  issue  a policy,  but  it  is  not  mandatory  under 
said  Section  5885  to  obtain  an  application  before  the  company 
may  issue  a policy,  or  that  such  company  attach  an  application 
for  insurance  to  a policy  at  the  time  of  the  issuance  of  such 
policy. 


CONCLUSION 

It  Is,  therefore,  the  opinion  of  this  Department  that: 

1.  Section  5885,  Article  4,  Chapter  37,  R.  S.  Mo.  1939, 
does  not  make  it  mandatory  upon  companies  or  associations  doing 
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business  tinder  and  by  virtue  of  said  Section  5885  to  obtain  an 
application  for  insurance  before  such  companies  or  associations 
may  issue  a policy. 

2.  It  is  further  the  opinion  of  this  Department  that  it  is 
not  mandatory  under  said  Section  5885  that  a company  doing  bus- 
iness on  the  stipulated  premium  plan  under  Article  4,  Chapter 
37,  R.  S.  Mo.  1939,  attach  to  the  policy  at  the  time  of  the 
issuance  thereof,  an  application  for  insurance. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY . 
Assistant  Attorney  General 

APPROVED* 


jV'^'.'TiiYLOR^ 
Attorney  General 
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MUTUAL  INSURANCE  COMPANIES 
ORGANIZED  UNDER  ARTICLE  7 , 
CHAPTER  37,  R.  S.  MO.  1939. 


Such  companies  under  H.B.  498, 
may  write  multiple  insurance 
lines,  including  fire  insurance 
and  thereby  are  subjected  to 
all  of  the  provisions  of  Ar- 
ticle 8,  Chapter  37,  R.  S.  Mo. 
1939. 


April  22,  1948 


Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Dear  Mr.  Jackson: 

This  will  acknowledge  your  letter  requesting  advice  from  this 
department  on  the  subject  matter  which  will  be  herein  later  dis- 
cussed, especially  calling  attention  to  a former  opinion  of  this 
department  on  the  question  of  whether  insurance  companies  organized 
under  Article  7,  Chapter  37,  R.  S.  Mo.  1939,  are  subject  to  the 
provisions  of  Article  8 of  said  chapter,  under  H.B.  498,  found  in 
Laws  of  Missouri,  1945,  page  1014.  Your  letter  states: 

"Will  you  please  advise  this  Department  wheth- 
er Section  5904,  Revised  Statutes  of  Missouri, 

1939,  as  amended  by  House  Bill  No.  498,  will 
change  the  conclusion  reached  in  your  opinion, 
copy  of  which  is  attached  hereto,  directed  to 
the  Superintendent  of  Insurance  under  date  of 
December  27,  1945,  with  particular  reference  to 
conclusion  'A'  of  said  opinion?  Section  5904, 
supra,  contains  the  following  proviso: 

"'and  provided  further,  that  any  company  op- 
erating under  Article  7 and  electing  to  effect 
insurance  against  the  risk  of  loss  by  fire, 
shall,  with  respect  to  such  fire  insurance 
business,  be  subject  to  Sections  5905,  5907 
and  5923  to  5940,  inclusive,  of  Article  6,  Re- 
vised Statutes  of  Missouri,  1939,  and  with  re- 
spect to  such  fire  insurance  business  shall 
also  be  subject  to  all  of  the  provisions  of 
Article  8,  Revised  Statutes  of  Missouri,  1939, 
which  are  applicable  to  mutual  fire  insurance 
companies; ' 
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"Is  it  now  necessary  'that  any  insurance  com- 
pany operating  under  Article  7 1 and  writing 
fire  insurance  on  automobiles,  be  subjected 
to  the  provisions  of  Article  8,  and  the  other 
statutes  enumerated  therein,  or  does  this  pro- 
viso refer  only  to  insurance  companies  quali- 
fying to  write  multiple  lines?" 

We  are  writing  an  additional  opinion  covering  the  questions 
you  submit  in  your  letter  as  relating  to  said  paragraph  (a)  of  the 
conclusion  in  said  former  opinion. 

Paragraph  (a)  of  the  former  opinion  of  this  department,  dated 
December  27,  1946,  is  as  follows: 

"a)  Mutual  insurance  companies  organized 
under  the  provisions  of  Article  7 , Chapter 
37,  R.  S.  Mo.  1939,  are  not  subject  to  the 
provisions  of  Article  8,  Chapter  37,  R.  S. 

Mo.  1939,  vesting  in  the  State  Department 
of  Insurance  regulation  and  control  over 
rates  charged  for  specific  types  of  in- 
surance ; " 

House  Bill  498,  as  referred  to  in  your  letter,  is  now  pub- 
lished in  Laws  of  Missouri,  1945,  at  page  1014,  under  the  title 
of  "INSURANCE:  relating  to  insurance  other  than  life." 

The  particular  quotation  appearing  in  your  letter  in  the  sec- 
ond paragraph  thereof,  appears  on  page  1017,  being  a part  of  Sec- 
tion 5904,  as  amended.  Laws  of  Missouri,  1945,  and  for  the  sake  of 
clarity  and  understanding,  we  repeat  it  here  as  follows: 

"*  * *and  provided  further,  that  any  company 
operating  under  Article  7 and  electing  to  ef- 
fect insurance  against  the  risk  of  loss  by 
fire  shall,  with  respect  to  such  fire  insur- 
ance business,  be  subject  to  Sections  5905, 

5907  and  5923  to  5940,  inclusive,  of  Article 
6,  Revised  Statutes  of  Missouri,  1939,  and 
with  respect  to  such  fire  insurance  business 
shall  also  be  subject  to  all  of  the  provisions 
of  Article  8,  Revised  Statutes  of  Missouri, 

1939,  which  are  applicable  to  mutual  fire  in- 
surance companies;  *****.'' 

This  new  section  in  said  H.B.  498  in  the  first  proviso,  l.c. 
1017,  provides  that  any  stock  company  which  has  a fully  paid  capital 
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of  not  less  than  $400,000. 00,  or  any  mutual  company  that  maintains  a 
guaranty  fund  of  policyholders'  surplus  of  not  less  than  $400,000.00 
may  make  insurance  on  all  three  classes  of  insurance  enumerated  in 
said  section.  It  simply  allows  stock  companies  to  write  all  lines 
except  life  when  they  have  a capital  of  $400,000.00  and  extends  like 
powers  to  a mutual  with  $400,000.00  surplus.  That  is,  both  the  stock 
and  the  mutual  companies  can  write  all  lines,  either  fire  and/or  ca- 
sualty and/or  marine  when  so  capitalized. 

It  will  be  observed,  we  think,  with  clearness  that  said  H.B. 

498  permits  mutual  insurance  companies  organized  under  said  Article 
7,  Chapter  37,  R.  S.  Mo.  1939,  to  write  insurance  on  all  three 
classes  of  property  mentioned  in  said  section.  It  is  plain,  we  be- 
lieve, that  said  H.B.  498,  as  expressed  in  said  new  Section  5904, 
applies  to  companies  organized  under  both  Articles  6 and  7 of  said 
Chapter  37,  R.  S.  Mo.  1939,  in  writing  the  three  lines  of  insurance 
mentioned  in  said  Section  5904,  Laws  of  Missouri,  1945,  page  1014. 

Said  Section  5904  in  providing  that  companies  operating  under 
Article  7,  and  electing  to  effect  insurance  against  the  risk  of  loss 
by  fire,  and  further  providing  that  such  mutual  companies  shall  be 
subject  to  Sections  5905,  5907,  and  5923  to  5940,  inclusive,  of  said 
Article  6,  and  with  respect  to  such  fire  insurance  business  shall 
also  be  subject  to  all  other  provisions  of  Article  8,  Revised  Stat- 
utes of  Missouri,  1939,  which  are  applicable  to  mutual  fire  insurance 
companies,  means  that  such  companies  organized  and  operating  under 
said  Article  7,  aforesaid,  electing  to  do  fire  insurance  business 
must  be  permitted  to  write  such  insurance,  and  are  thereby  placed 
under  the  supervision  and  control  of  the  Division  of  Insurance  of 
this  state,  as  to  fixing  of  rates  and  all  other  requirements  in  the 
named  sections,  including  fire  insurance  rates  on  automobiles. 

CONCLUSION 

1)  Considering  the  above  statutes  and  the  provisions  of  said 
H.B.  498  it  is  the  opinion  of  this  department  that  conclusion  (a) 
of  the  opinion  of  this  department  of  December  27,  1946,  should  be 
changed  to  hold  that  mutual  insurance  companies  organized  under  the 
provisions  of  Article  7,  Chapter  37,  R.  S.  Mo.  1939,  are  subject  to 
the  provisions  of  Article  8,  Chapter  37,  R.  S.  Mo.  1939,  vesting  in 
the  State  Department  of  Insurance  the  regulation  and  control  over 
rates  charged  for  specific  types  of  insurance. 

2)  That  mutual  companies  organized  under  Article  7,  Chapter 
37,  R.  S.  Mo.  1939,  may  elect  to  write  policies  covering  the  ha- 
zard of  fire  insurance  under  the  terms  of  H.B.  498  providing  such 
companies  have  the  capital  or  surplus  required  by  said  H.B.  498. 
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3)  That  by  so  electing  to  write  fire  insurance  policies  un- 
der the  multiple  privilege  granted  in  Section  5904  (H.B.  498) , com- 
panies organized  under  said  Article  7 are  thereby  made  subject  to 
Sections  5905,  5907  and  5923  to  and  including  5940  of  Article  6, 

R.  S.  Mo.  1939;  and  that  such  companies  writing  fire  insurance  busi- 
ness shall  also  be  subject  to  all  provisions  of  Article  8,  R.  S.  Mo. 
1939,  which  are  applicable  to  mutual  fire  insurance  companies. 

Respectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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INSURANCE  COMPANIES  ORGANIZED 
UNDER  ARTICLE  7,  CHAPTER  37, 
R.  S.  MO.  1939 


Insurance  corporations  organized  un- 
der Article  7,  Chapter  37,  R.  S.  Mo. 
1939,  may  issue  a policy  on  personal 
property,  known  as  a "floater"  pol- 
icy that  might  involve  loss  by  fire 
in  transportation. 


April  23,  1948 


Honorable  Owen  G.  Jackson 
Superintendent  of  Insurance 
Jefferson  City,  Missouri 

Attention:  Honorable  Ralph  G.  Lashly 

Dear  Superintendent  Jackson: 

This  will  acknowledge  your  letter  in  which  you  request  the 
opinion  of  this  department  whether  insurance  companies  organized 
under  the  provisions  of  Article  7,  Chapter  37,  R.  S.  Mo.  1939,  are 
authorized  to  write  the  various  forms  of  inland  marine  floater  pol- 
icies. Your  letter  is  as  follows: 

"Will  you  please  advise  whether  in  your  opin- 
ion an  insurance  company  organized  under  the 
provisions  of  Article  7,  Revised  Statutes 
1939,  is  authorized  to  write  insurance  cover- 
ing loss  against  fire. 

"The  specific  case,  which  has  been  presented, 
is  that  of  an  Article  7 company  writing  what 
is  known  as  a 'personal  property  floater'  pol- 
icy, which  covers  the  insured  against  any  or 
all  loss  to  personal  property  except  certain 
named  exclusions.  Fire  coverage  is  not  one 
of  the  exclusions  and  is  one  of  the  hazards 
covered  by  the  policy. 

"An  attempt  has  been  made  to  distinguish  be- 
tween fire  insurance  on  property  at  a defi- 
nite, specified  location  and  fire  insurance 
on  personal  property,  which  may  be  or  is  be- 
ing moved  from  one  location  to  another  and 
is  not  in  place  and  at  a definite  specified 
location. 
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"The  distinction  has  been  carried  to  the  ex- 
tent that  Article  7 companies  contend  that 
the  latter,  that  is,  insurance  against  loss 
by  fire  of  personal  property,  not  at  defi- 
nite specified  location  does  not  constitute 
fire  insurance  as  that  term  is  used  in  Sec- 
tion 5955,  R.  S.  Mo.  1939. 

"This  Department  has  taken  the  position  that 
fire  insurance  or  insurance  against  loss  by 
fire  means  just  what  the  term  implies,  whether 
it  is  contained  in  a policy  of  fire  insurance 
or  in  a personal  property  floater.  The  in- 
demnity provided  is  the  same  in  both  cases . " 

The  particular  question  here  submitted  is  whether  or  not  a 
Missouri  insurance  company  organized  under  Article  7,  Chapter  37, 
R.  S.  Mo.  1939,  may  write  the  various  forms  of  inland  marine 
floater  policies. 

Section  5904  as  amended.  Laws  Missouri,  1945,  page  1014, 
Chapter  37,  R.  S.  Mo.  1939,  provides  in  the  first  subdivision 
of  said  section  that  an  insurance  corporation  may  be  formed  for 
the  following  purposes;  "First,  to  make  insurance  on  houses, 
buildings,  merchandise,  furniture,  and  all  kinds  of  property, 
against  loss  or  damage  by  fire,  lightning,  hail  and  windstorm 
and  earthquake;  to  make  all  kinds  of  insurance  on  ships,  steam- 
boats and  other  vessels,  and  their  freight  and  cargoes,  and  also 
on  goods,  merchandise,  produce,  and  all  other  kinds  of  property 
in  the  course  of  transportation,  either  by  land  or  water,  and  to 
lend  money  on  bottomry  and  respondentia  * * *". 

Section  5955,  Art.  7,  Chapter  37,  R.  S.  Mo.  1939,  herein- 
after again  discussed,  provides: 

"1.  Any  company  organized  under  the  provi- 
sions of  this  article  is  empowered  and  au- 
thorized to  make  contracts  of  insurance  or 
to  reinsure  or  accept  reinsurance  on  any  por- 
tion thereof,  to  the  extent  specified  in  its 
articles  for  the  kinds  of  insurance  following: 

******** 

"Miscellaneous  insurance.  Against  loss  or 
damage  by  any  hazard  upon  any  risk  not  pro- 
vided for  in  this  section,  which  is  not  pro- 
hibited by  statute  or  at  common  law  from  be- 
ing the  subject  of  insurance,  excepting  life 
insurance  and  fire  insurance." 
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The  language  of  the  provision  quoted  from  said  section  5904, 
we  believe,  makes  it  clear  that  an  insurance  company  may  be  incor- 
porated under  said  section  "to  make  insurance  on  houses,  buildings, 
merchandise  and  furniture  and  all  kinds  of  property  against  loss 
or  damage  by  fire,  lightning,  hail  and  windstorm  and  earthquake." 

This  provision  of  the  statute  evidently  refers  to  fire,  lightning 
hail  and  windstorm  and  earthquake  insurance  as  such  on  all  property 
while  contained  in  or  while  being  upon  property  having  a definitely 
fixed  location.  Said  section  5904,  supra,  then  next  provides  that 
insurance  companies  may  be  incorporated  to  write  marine  and  trans- 
portation insurance  as  a definite  and  different  kind  of  insurance 
as  follows:  "to  make  all  kinds  of  insurance  on  ships,  steamboats 
and  other  vessels  and  their  freight  and  cargoes  and  also  on  goods, 
merchandise,  produce  and  all  other  kinds  of  property  in  the  course 
of  transportation , either  by  land  or  water , * * * *" (all  underscoring 
ours) . This  would  be  an  inland  marine  company.  Such  company  would 
not  have  the  charter  powers  to  write  fire  insurance,  as  such,  pro- 
vided for  in  the  first  clause  of  Section  5904,  as  amended.  Laws 
Missouri,  1945,  page  1015,  l.c.  1016,  but  its  policies  of  marine 
or  transportation  insurance  would  cover  the  marine  or  transporta- 
tion risks  under  that  class  of  insurance  provided  for  in  said  Sec- 
tion 5904,  even  though  the  loss  might  arise  from  fire. 

We  think  said  Section  5904  would  permit  the  incorporation  of 
a company  to  write  both  fire  and  marine  insurance.  There  have  been 
such  companies  organized  in  this  state,  and  which  have  transacted 
insurance  business  in  this  state,  for  many  years  with  apparently  no 
question  ever  having  been  raised  as  to  the  validity  of  such  dual 
purpose  of  organization  or  of  doing  the  business  of  writing  both 
fire  and  marine  insurance.  One  difficulty  with  said  Section  5904 
is  that  it  does  not  set  out  separately  and  distinctly  the  author- 
ity to  write  fire  insurance  on  the  one  hand,  and  marine  or  trans- 
portation insurance  on  the  other  hand.  But  a careful  reading  of 
said  section  makes  it  very  clear  that  they  are  two  separate  and 
distinct  lines  of  insurance  provided  for  in  the  first  subdivision 
of  said  section  5904. 

The  question  here  under  consideration  was  decided  by  the  Su- 
preme Court  of  Wisconsin,  in  the  case  of  Northwestern  National 
Insurance  Company  vs.  Mortensen,  284  N.W.  13,  l.c.  16  (1-3).  The 
Supreme  Court  of  Wisconsin  in  deciding  that  case  said: 

"The  plaintiff  is  licensed  to  write  fire  in- 
surance, and  is  therefore,  under  Sec.  203.33, 
subject  to  the  rating  law.  It  is  also  li- 
censed to  write  marine  insurance.  Sec.  203.42, 

Stats.,  provides  that  no  insurer  shall  inten- 
tionally charge  a different  rate  from  that  which 
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has  been  filed  with  the  bureau.  Does  this 
mean  that  the  plaintiff,  being  subject  to  the 
rating  act  because  licensed  to  write  fire  in- 
surance, must  file  rates  for  its  marine  pol- 
icies also,  excepting  only  such  as  relate  to 
property  of  or  in  the  hands  of  common  carriers? 
It  seems  apparent  that  the  legislature  did  not 
so  intend,  and  that,  as  the  plaintiff  contends, 
the  legislature  recognized  the  existence  of  ma- 
rine insurance  as  something  entirely  distinct 
from  fire  insurance.  In  legislating  with  ref- 
erence to  fire  insurance  it  was  not  necessary 
to  except  from  the  fire  rating  act  marine  in- 
surance, because  the  distinction  between  the 
two  types  of  insurance  existed  without  spe- 
cific provision.” 


The  proviso  clause  of  Section  5905,  R.  S.  Mo.  1939,  as  amended 
Laws  1941,  page  402,  l.c.  404,  confirms  the  distinction  intended  to 
be  made  and  which  was  made,  by  the  Legislature  in  defining  two  dis- 
tinct lines  of  insurance  as  provided  in  the  first  subdivision  of 
said  Section  5904,  by  further  providing  in  said  proviso  of  said  Sec- 
tion 5905  the  following: 

" * * *Provided  further , that  existing  cor- 
porations which  by  their  charters  are  au- 
thorized to  do  the  business  of  fire,  or  ma- 
rine, or  fire  and  marine  insurance  may,  with- 
out amending  their  charters , make  any  one  or 
more  kinds  of  insurance  now  or  hereafter  per- 
mitted to  such  corporations." 

It  is  thus  made  apparent  that  the  Legislature  in  Section  5904 
intended  to  provide  and  did  provide  for  fire  insurance,  marine  in- 
surance, or  fire  and  marine  insurance,  and  in  the  next  section, 

5905,  gave  conclusive  evidence  in  confirmation  of  such  intention. 

There  can  be  no  question,  we  think,  that  said  Section  5904, 
in  the  first  subdivision  thereof,  by  authorizing  insurance  cor- 
porations organized  thereunder  "to  make  all  kinds  of  insurance  on 
ships,  steamboats  and  other  vessels  and  their  freight  and  cargoes 
and  also  on  goods,  merchandise,  produce  and  all  other  kinds  of 
property  in  the  course  of  transportation  either  by  land  or  by  wa- 
ter * * *"  means  that  what  is  popularly  termed  floater  policies 
may  be  written  by  such  companies  to  cover  any  risk  incident  to  such 
transportation  either  by  land  or  water. 
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This  character  of  insurance  has  been  recognized  as  legiti- 
mate, and  such  policies  have  been  upheld  by  the  Courts  wherever 
and  whenever  the  parties  to  the  contract  agreed  upon  such  a pol- 
icy. 26  C.  J. , page  96,  states  the  following  test  on  the  principle: 

"Shifting  location.  'Floating'  policies  are 
policies  intended  to  cover  property  or  value 
which  cannot  well  be  covered  by  specific  in- 
surance because  of  the  fact  that  the  property 
is  changing  in  quantity  or  location.  A so- 
called  'drummer  floater'  policy  on  the  prop- 
erty of  a salesman  'while  traveling'  covers 
the  property  while  he  is  on  the  road,  includ- 
ing necessary  interruptions  of  his  journey, 
but  not  after  it  has  been  returned  to  the 
starting  point.*  * *". 

The  Supreme  Court  of  Missouri  had  before  it  the  case  of  Wilson 
vs.  Hartford  Fire  Ins.  Co.,  300  Mo.  1.  The  question  of  the  validity 
of  a "floating  policy"  was  involved  in  the  case.  In  holding  such  a 
policy  valid  when  agreed  upon  by  the  parties  to  the  contract,  our 
Supreme  Court,  l.c.  52,  said: 

"*  * *Not  only  therefore  by  the  express  agree- 
ment of  the  parties  but  in  contemplation  of 
law  the  Globe  & Rutgers  may  be  designated  as 
a floating  policy.  The  texts  and  cases  tell 
us  that  a floating  policy  is  one  intended  to 
supplement  specific  insurance  on  property  and 
attaches  only  when  the  latter  ceases  to  cover 
the  risk.  (Cutting  v.  Atlas  Ins.  Co.,  199 
Mass.  380;  Peabody  v.  Liverpool  Ins.  Co.,  171 
Mass.  114;  Bloch  v.  Am.  Ins.  Co.,  132  Wis.  150.) 

The  reason  for  the  creation  and  the  purpose  of 
this  character  of  policy  is  to  provide  indem- 
nity for  property  which  cannot  because  of  its 
frequent  change  in  location  and  quantity  be 
covered  by  specific  insurance  * * *". 

Insurance  companies  organized  under  Article  7,  Chapter  37, 
R.S.Mo.  as  hereinabove  noted,  have,  in  addition  to  the  authority 
contained  in  the  provisions  of  said  Sections  5904  and  5905,  supra, 
the  authority  to  write  floater  policies  on  personal  property  in 
transportation.  Such  provisions  are  set  forth  in  Subsection  (7) 
of  Section  5995,  R.  S.  Mo.  1939  authorizing  them  to  write  insur- 
ance, as  follows: 
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"Miscellaneous  insurance.  Against  loss  of 
damage  by  any  hazard  upon  any  risk  not  pro- 
vided for  in  this  section,  which  is  not  pro- 
hibited by  statute  or  at  common  law  from  be- 
ing the  subject  of  insurance,  excepting  life 
insurance  and  fire  insurance." 

The  writing  of  floater  policies  on  personal  property  is  not 
only  not  prohibited  by  statute,  as  recited  hereinabove  at  length, 
but,  on  the  contrary,  is  positively  authorized  by  said  Sections 
5904  amd  5905,  supra.  The  provisions  then  of  said  Subsection  (7) 
of  said  Section  5955  providing  that  companies  organized  under  said 
Article  7 may  write  Miscellaneous  insurance  are  comprehensive  and 
conclusive  to  the  end  that  such  companies  may  write  personal  prop- 
erty floater  policies  under  said  Section  5955. 

CONCLUSION 

It  is,  therefore,  under  the  above  cited  statutes  and  author- 
ities, the  opinion  of  this  department  that  insurance  corporations 
organized  under  the  provisions  of  Article  7,  Chapter  37,  R.  S.  Mo. 
1939,  may  write  the  various  forms  of  inland  marine  personal  prop- 
erty floater  policies  on  ships,  steamboats  and  other  vessels  and 
their  freight  and  cargoes,  and  also  on  goods,  merchandise,  produce 
and  all  other  kinds  of  property  in  the  course  of  transportation, 
either  by  land  or  by  water  which  may  involve  the  hazards  of  fire 
while  in  transportation. 


Rspectfully  submitted. 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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A ■ .Life  or  aooider  ^ isurance 

co.  "'-Oration  may,  luider  t :ie  rms  of  Sec- 

tion  5836  and  Section  58  9/7  article  4, 
Chapter  37,  R.S.  Mo.  1939V  *•  .Incorporate 
to  carry  on  insurance  on  the  stipulated 
premium  plan.  The  direction  and  handling 
of  the  business  of  such  reincorporat6d 
insurance  company  must  be  done  and  perform* 
s ed  by  the  board  of  directors  of 
12,  1948  : the  reincorporated  company. 


Uonoraole  Oven  G.  Jackson 
Superintendent 
Division  of  Insurance 
Jefferson  City,  Missouri 


Dear  Superintendent  Jacks or : 


This  will  acknowledge  the  receipt  of  your  letter 
requesting  the  opinion  of  this  Department  as  to  the  legal- 
ity of  the  proceedings  of  Capital  Mutual  Association,  a 
mutual  insurance  company  located  at  Jefferson  City,  Missouri, 
to  change  its  corporate  entity  and  existence  from  a mutual 
insurance  company  on  the  assessment  plan  under  Article  3, 
Chapter  37,  R*U.  Mo.  1939,  to  an  insurance  company  on  the 
stipulated  premium  plan,  and  to  be  reincorporated  under  the 
corporate  name  of  Capital  Reserve  Life  Insurance  Company, 
pursuant  to  the  provisions  of  Article  4,  Chapter  37,  R»G. 

Mo.  1939#  Your  letter  is  as  follows: 


•vve  enclose  herewith  executed  copy  of  the 
proceedings  of  the  above  named  company  in 
connection  with  amendments  to  its  Articles 
of  Incorporation  and  re incorporation  as  a 
stipulated  premium  company  under  Article 
IV  of  our  law.  vie  also  enclose  for  your 
study  and  information  a copy  of  the  pro- 
posed by-laws  of  the  new  oompany. 

"will  you  please  advise  this  Division 
whether  the  proceedings  are  in  compliance 
with  our  statutes  and  not  in  conflict  with 
the  Constitution  of  the  State  of  Missouri 
or  of  the  Constitution  of  the  United  States. 

"In  passing  upon  the  sufficiency  of  the  en- 
closed Articles,  it  is  assumed  that  you  will 
give  due  consideration  to  the  fundamental 
question  of  whether  such  a reincorporation 
from  a mutual  assessment  oompany  under 
Article  III,  to  a stipulated  premium  company. 
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a stock  company,  under  Article  I'/,  is  In 
fact  permissible  under  our  present  statutes. 

The  question  arises  as  to  whether  the  prooeed- 
ure  followed  by  the  company  is  in  reality 
for  a re incorporation  or  an  entirely  new 
corporation.  If  a reinoorporation,  would 
action  by  members  of  the  present  associa- 
tion be  necessary  before  the  directors  would 
be  authorized  to  change  the  corporate  struc- 
ture? And  should  action  by  the  Circuit 
Court  also  be  necessary  in  suoh  instance, 
since  it  was  originally  incorporated  by  de- 
cree of  such  court? 

"The  question  also  arises  as  to  what  dispo- 
sition is  to  be  made  of  the  surplus  in  the 
expense  and  mortuary  funds,  and  the  rights 
of  the  various  policyholders  thereto,  both 
those  who  go  with  the  new  corporation  and 
those  who  elect  to  keep  their  old  policies. 

• And  further,  the  problem  of  how  to  value  the 
new  outstanding  insurance  contracts,  of  re- 
writing all  such  contracts  and  the  procedure 
to  follow  in  case  additional  assessments  are 
made  seems  important  in  tnis  general  picture 
for  solution. 

"In  case  this  should  be  approved  as  an  entire- 
ly new  corporation,  then  it  appears  the  ques- 
tion of  acquiring  the  assets  of  the  present 
association  by  a reinsurance  agreement  under 
Section  5859  would  require  some  consideration. 

"These  and  other  pertinent  questions  have 
arisen  in  our  minds  in  the  consideration  of 
this  overall  problem.  Therefore,  in  addi- 
tion to  passing  upon  the  sufficiency  of  the 
form  of  the  Articles  enclosed,  we  respect- 
fully request  that  you  render  us  an  opinion 
covering  the  various  points  irvolved,  in  the 
request  for  approval  of  the  Articles  herein 
presented,  and  whether  under  the  present 
law  such  reincorporation  is  permissible#" 

For  our  convenience,  information  and  in  the  preparation 
of  this  opinion  you  have  transmitted  to  us  a certified  copy  of 
the  proposed  Articles  of  Incorporation  of  Capital  Reserve  Life 
Insurance  Company  in  the  nature  of  an  amendment  to  the  Articles 
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of  Incorporation  of  the  said  Capital  Mutual  Association  which 
said  Articles  were  proposed,  adopted  and  made  effective  by  the 
action  of  a majority  of  the  hoard  of  Directors  of  Capital  Mutual 
Association  at  a meeting  of  the  Board  of  Directors  of  Capital 
Mutual  Association  held  on  the  21st  day  of  May,  19U-S,  to  accept, 
and  thereby  did  accept,  the  provisions  of  said  Artlole  IV  and 
did  thereby  amend  Its  Articles  of  Incorporation  to  conform  to 
the  provisions  of  said  Article  IV,  so  as  to  cover  and  enjoy  any 
and  all  of  the  provisions  and  privileges  of  said  Article  IV  the 
same  as  If  the  said  Capital  Reserve  Life  Insurance  Company  had 
been  originally  Incorporated  thereunder. 

You  also  transmitted  a oopy  of  the  proposed  by-laws  of 
Capital  Reserve  Life  Insurance  Company  under  Whioh  It  will 
operate  If  and  when  It  Is  so  re  Incorporated  under  the  terms  of 
said  Artlole  IV,  Chapter  37#  R.S.  Mo.  1939. 

Your  letter  submits  a number  of  questions  whloh  we  will 
consider  separately  since  eaoh  of  them,  while  correlative  with 
each  other  on  the  general  subjeot  of  Incorporation,  or  reinoor- 
poratlon  of  an  Insurance  company  under  the  terms  of  said  Artlole 
IV,  eaoh  requires,  we  think,  separate  consideration  and  the  olta- 
tlon  of  different  authorities  and  demands  the  application  of  dif- 
ferent lines  of  reasoning.  These  submissions  of  questions  for 
this  opinion  are  not  numbered  serially,  nor  In  fact,  separately. 

In  your  letter,  but  we  snail  endeavor  to  paragraph  them  In  order 
that  this  opinion,  as  to  eaoh  of  them,  will  be  the  more  readily 
understood. 

We  will  defer  the  answer  to  the  question  In  paragraph  2 
of  your  letter  as  to  the  constitutionality  of  the  proceedings 
here  being  considered  and  reply  to  that  question  later  In  the 
opinion.  In  paragraph  3 of  your  letter  you  submit  the  question 
for  our  consideration  whether  "such  a re Incorporation  from  a 
mutual  assessment  company  under  Artlole  III,  to  a stipulated 
premium  company,  a stock  company,  under  Artlole  IV,  Is  In  faot 
permissible  under  our  present  statutes. " The  answer  to  this 
question  Is  In  the  affirmative.  Sections  58<&  and  of  said 

Article  IV  provide  abundant  and  positive  authority  for  the  re- 
lncorporation  of  an  Article  III  mutual  Insurance  company  Into 
an  Article  IV  oompany  to  do  an  Insurance  business  on  the  stipu- 
lated premium  plan  by  the  acceptance  by  the  Article  III  mutual 
oompany  of  the  provisions  of  said  Article  IV  In  an  amendment 
to  the  Artlolea  of  Incorporation  of  an  Artlole  III  mutual  company, 
according  to  the  particular  provisions  of  Sections  $QQ6  and  589I4.# 
of  said  Artlole  IV,  and  to  become  effective  upon  the  approval  by 
the  Superintendent  of  Insurance.  We  considered  tills  question  and 
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gave  you  our  opinion  on  February  19*  19i|-3*  that  suoh  reinoorpora- 
tion  may  be  lawfully  affected.  In  response  to  a renewed  request 
from  your  department  for  our  opinion,  a former  request  for  an 
opinion  on  the  subject  having  been  previously  withdrawn  by  you, 

<Aie  respectfully  refer  you  to  our  said  opinion  of  the  date  last 
mentioned.  In  confirmation  of  the  affirmative  answer  here  being 
given  to  the  question. 

Paragraph  3 of  your  letter  next  submits  the  following 
question:  "The  question  arises  as  to  whether  the  procedure  fol- 
lowed by  the  company  is  in  reality  for  a re Incorporation  or  an 
entirely  new  corporation," 

The  certified  copy  of  the  Articles  of  Agreement  of  Capital 
Mutual  Association  ae  amended  to  reincorporate  as  Capital  Reserve 
Life  Insurance  Company,  supported  by  the  copy  of  the  by-laws  of 
Capital  Mutual  Association,  leave  no  doubt.  It  appears,  that  the 
scheme  and  plan  proposed  and  effected  was  intended  to  be  and  is 
a re  incorporation  of  the  Article  III  mutual  company  into  an  Ar- 
ticle IV  stipulated  premium  company.  The  said  Articles  of  In- 
corporation recite  in  detail  the  historical  background  of  the 
existence  of  Capital  Mutual  Association  as  a mutual  insurance 
company  on  the  assessment  plan  organized  and  existing  under  and 
by  virtue  of  the  provisions  of  Article  III,  Chapter  37*  R«S.  Mo. 
1939*  and  that  Capital  Mutual  Association  desires  to  reincorporate 
under  the  provisions  of  Article  IV  of  Chapter  37*  A,G*  Mo.  1939* 
and  Acts  amendatory  thereof,  and  particularly  as  provided  in 
Section  £566  of  said  Revised  Statutes  of  Missouri,  1939*  It  is 
further  recited  in  the  certified  copy  of  said  Articles  of  Incor- 
poration that  in  the  proceedings  of  the  majority  of  the  hoard  of 
Directors  of  Capital  Mutual  Association  at  its  meeting  held  on 
May  21,  1914-3*  they  proposed  to  amend,  and  did  amend,  the  Articles 
of  Incorporation  of  Capital  Mutual  Association  so  as  to  conform 
said  Articles  of  Incorporation  to  the  provisions  of  Article  IV, 
Chapter  37*  R*D.  Mo.  1939*  and  to  cover  and  enjoy  any  and  all 
of  the  provisions  and  privileges  of  said  Article  IV  the  same  as 
if  said  Capital  Mutual  Association  had  been  incorporated  origi- 
nally thereunder.  And  it  is  further  recited  therein*  that  for 
the  purpose  of  carrying  out  and  effectuating  suoh  reincorporation 
of  Capital  Mutual  Association,  the  Articles  of  Agreement  of  said 
Capital  Mutual  Association  "are  hereby  amended  by  adding  thereto 
the  following  provisions:,"  Then  follows  as  the  amendment*  the 
proposed  Articles  of  Agreement  of  Capital  Reserve  Life  Insurance 
Company,  Nowhere  in  the  record  of  the  actions  of  Capital  Mutual 
Association  or  in  the  recitation  of  Its  purpose  and  intention  to 
reinoorporate  as  an  Article  IV  company  is  there  the  slightest 
Indication  or  intimation  that  it  intended  to,  or  did,  move  in  any 
manner  toward  the  Incorporation  of  a new  corporation.  It  would 
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seem  this  would  be  sufficient  upon  which  to  predicate  a fixed 
conclusion  that  these  proceedings  all  signify  a re incorporation 
of  the  Article  III  company  into  an  Article  IV  company  rather  than 
incorporate  an  entirely  new  corporation*  But  in  further  proof 
that  the  purpose  and  intention  of  the  movers  in  the  amendment 
was  to  re incorporate  rather  than  to  originally  incorporate,  wo 
refer  to  the  contents  of  the  proposed  by-laws  of  the  proposed 
Capital  Reserve  Life  Insurance  Company. 

Article  X of  the  proposed  by-laws  of  Capital  Reserve 
Life  Insurance  Company  states  that  the  Capital  Reserve  Life  In- 
surance Company  had  heretofore  been  incorporated  under  the  name 
of  Capital  Mutual  Association  under  the  provisions  of  Article  III, 
Chapter  37,  R.S.  Mo.  1939,  entitled,  "insurance  on  the  assessment 
plan.'1  This  nas  proper  under  the  provisions  of  Lection  5886  and 
constituted  the  admission  of  Capital  Mutual  association  of  its 
former  existence  and  th.it  its  future  existence  would  be  as  a re- 
incorporated company  as  and  under  an  amendment  to  the  Articles 
of  Agreement  of  Capital  Mutual  Association  to  merge  into  and  be- 
come known  under  the  corporate  name  of  Capital  Reserve  Life  In- 
surance Company. 

Also,  in  said  Article  X of  the  proposed  by-laws  of  Capital 
Reserve  Life  Insurance  Company,  they  assert  that  after  the  com- 
pleted re incorporation  of  the  Capital  Mutual  Association  into 
Capital  Reserve  Life  Insurance  Company  under  the  terms  of  said 
Article  IV,  as  a stipulated  premium  company,  they  are  merely  chang- 
ing their  methods  of  doing  business,  but  not  changing  the  business 
itself,  and  that  the  former  by-laws  of  Capital  Mutual  Association 
having  become,  under  the  law,  a part  of  the  policies  issued  by 
Capital  Mutual  Association  *foen  doing  business  on  the  assessment 
plan,  such  former  by-laws  of  Capital  Mutual  Association  are  to  be 
continued  in  full  force  and  effect  and  shall  govern  the  officers 
and  agents  of  Capital  Reserve  Life  Insurance  Company  In  all  the 
transactions  relating  to  policies  already  written  by  Capital 
Mutual  Association  and  remaining  in  force  on  the  assessment  plan. 
This,  we  believe,  is  in  confirmation  of  the  e ^pressed  Intention 
for  the  change  by  amendment,  of  the  Articles  of  Agreement  of 
the  Capital  Mutual  Association,  an  Article  III  company,  to  Capital 
Reserve  Life  Insurance  Company,  an  Article  IV  company,  to  be  a 
re incorporation  of  the  old  company  under  the  new  name  and  these 
statements  offer  satisfactory  proof  that  this  is  what  they  did. 

Were  the  proceedings  here  intended  to  result  in  the  or- 
ganization of  a new  Article  IV  corporation  they  would  be  confined 
exclusively  to  the  provisions  of  Lections  5370  and  5871  of  Article 
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IV,  Chapter  37,  R*S.  Mo.  1939#  respecting  the  number  of  persona 
associating  themselves  together  for  the  formation  of  a new  cor- 
poration according  to  Section  5870,  and  the  oontents  of  the  Ar- 
ticles of  Incorporation  would  have  to  show  compliance  with  the 
terms  of  said  Section  5871*  1'  he  entire  proceedings  to  organise 

a new  corporation  under  Article  IV  would  be  entirely  separate  and 
distinct  from  any  of  the  provisions  of  Sections  5806  and  589^  of 
said  Article  IV  which  provide  for  re incorporation  of  an  exist- 
ing company  into  an  Article  IV  company*  These  things  they  have 
not  done,  nor  have  they  by  any  of  the  proceedings  of  Capital 
Mutual  Association  or  of  the  proposed  Capital  Reserve  Life  In- 
surance Company  intimated  that  the  object  of  the  proceedings  was 
to  organize  a new  corporation*  Indeed,  before  a new  corporation 
could  be  organized  and  formed  as  an  Article  IV  company  under  the 
facts  here  disclosed,  the  Article  III  assessment  company  would, 
of  necessity,  have  to  be  liquidated,  its  affairs  wound  up,  its 
existence  be  discontinued,  its  assets  distributed  among  the  mem- 
bers of  the  assessment  company,  and  the  corporation  be  dissolved. 
This  has  not  been  done,  nor  has  any  intimation  been  made  in  these 
proceedings  or  otherwise,  looking  toward  that  end. 

Further  observing  the  provisions  of  said  Article  X of  said 
proposed  by-laws  of  Capital  Reserve  Life  Insurance  Company,  it  is 
. stated  that  the  reincorporated  company  proposes  to,  and  will,  as 
Capital  Reserve  Life  Insurance  Company,  continue  and  carry  out 
the  previous  by-laws  of  Capital  Mutual  Association,  respecting 
the  policies  remaining  in  foroe  of  Capital  Mutual  Association  when 
and  as  it  operated  as  a mutual  assessment  company  under  the  pro- 
visions of  said  Article  III,  and  that  the  funds  accumulated  when 
said  company  was  operating  as  an  Article  III  oompany  will  be  ad- 
ministered to  the  interest  and  for  the  benefit  of  the  remaining 
assessment  members  if  they  so  desire,  provided;  that  any  assess- 
ment member,  of  his  own  volition,  desiring  to  ohange  his  policy 
from  an  assessment  policy  to  a policy  on  the  stipulated  premium 
plan  to  be  issued  to  him  by  Capital  Reserve  Life  Insurance  Com- 
pany, may  do  so  and  receive  his  equitable  share  of  the  funds  of 
the  assessment  oompany  in  the  form  of  part  payment  on  the  pre- 
mium, or  premiums,  on  such  stipulated  premium  policy*  This,  we 
believe,  further  carries  out  the  purpose  and  intention  of  rein- 
corporating the  former  Article  III  mutual  company  into  an  Article 
IV  stipulated  premium  company,  and  that  this  becomes  a binding 
agreement  upon  the  reincorporated  stipulated  premium  company,  and 
also  demonstrates  th  at  it  is  a reincorporated  oompany  in  fact,  and 
not  a new  corporation* 

The  next  question  submitted  in  paragraph  3 of  your  letter 
1st  "If  a re incorporation,  would  action  by  members  of  the  present 
association  be  necessary  before  the  directors  would  be  authorized 
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to  change  the  corporate  structure?" 

If  tills  proceeding  constitutes  a re  Incorporation  of  the 
old  Article  III  company  into  an  Article  IV  stipulated  premium 
company,  and  we  believe  it  does,  then  the  matter  of  the  change 
and  re incorporation  is  governed  by  the  provisions  of  Section 
5356,  Article  IV,  Chapter  37*  H*s.  Mo.  1939#  and,  therefore,  the 
policyholders  as  members  of  the  present  mutual  association  as 
such  would  not  be  authorized  to  take  any  part  in  the  reinoorpora- 
tion  of  the  old  assessment  company  to  become  an  Article  IV  com- 
pany, Said  Section  5336  states,  in  part,  that  any  domestic  life 
or  accident  corporation  desiring  to  effect  a re incorporation  of 
another  company  into  an  Article  IV  stipulated  premium  company, 
may,  "by  the  vote  of  a majority  of  its  board  of  directors  or 
trustees,  accept  the  provisions  of  this  article  and  amend  its 
articles  of  incorporation  to  conform  to  the  same,  so  as  to  cover 
and  enjoy  any  and  all  of  the  provisions  of  this  article  the  same 
as  if  it  had  been  originally  incorporated  thereunder,"  Seotion 
5891;,  Article  IV,  Chapter  37*  R.S,  Mo.  1939#  in  giving  further 
authority  for  such  reincorporation  does  not  ohange  or  in  anywise 
depart  from  or  alter  the  provisions  of  said  Section  5386  as  to  who 
shall  act  for  the  company.  Section  5891+  refers  specifically  to 
said  Seotion  5836  and  the  compliance  therewith  as  necessary  in 
order  to  effect  the  reincorporation  provided  for  in  said  Section 
5336.  These  sections  furnish  positive  authority  that  a majority 
of  the  hoard  of  Directors,  or  Trustees,  of  any  company  desiring 
to  reincorporate  under  the  terms  of  said  Sections  5886  and  58911- 
may  lawfully  act  for  the  company  in  that  behalf  without  any  action 
by  the  members  of  the  present  association. 

The  next  question  submitted  in  paragraph  3 of  your  letter 
is:  "And  should  action  by  the  Circuit  Court  also  be  necessary 
in  such  instance,  since  it  was  originally  incorporated  by  decree 
of  such  court?" 

We  believe  the  fact  that  Capital  Mutual  Association  was 
incorporated  by  the  decree  of  a Circuit  Court  has  nothing  whatever 
to  do  with  the  question  or  proceedings  of  its  reinoorporation  into 
ah  Article  IV  stipulated  premium  company.  The  decree  of  incorpora- 
tion of  a company  by  the  Circuit  Court  of  the  county  or  city  in 
which  it  is  proposed  to  locate  the  ohief  office  or  place  of  buslnes 
of  the  company,  tinder  Article  III,  Chapter  37#  R.S.  Mo.  1939#  is 
authorized  by  the  tenns  of  Section  5857  of  said  Article  III,  but 
nowhere  in  said  Article  III  do  we  find  any  authority  for  the  Cir-  , 
ouit  Court  granting  the  decree  of  incorporation  to  act  in  any  mat- 
ter of  reincorporation  of  the  company  into  an  Article  IV  stipulated 
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premlum  company*  Nowhere  in  said  Article  III  do  we  find  any 
provision  for  the  Cirouit  Court  to  have  Jurisdiction  of  the 
dissolution  of  an  Article  I +ri  company.  The  matter  of  a dis- 
solution would  be  left  entirely  to  the  disposition  of  the 
Superintendent  of  Insurance  under  the  terms  of  Section  6052* 

R*S.  Mo.  1939*  and  while  he  might  lodge  the  proceedings  for 
dissolution  in  the  Circuit  Court  for  good  cause  shown,  he  is 
not  compelled  to  do  so  by  the  terms  of  said  Article  III.  This 
Is  not  a dissolution  proceeding,  however,  and  is  only  mentioned 
here  for  the  reason  that  dissolution  and  winding  up  its  affairs 
would  be  required  of  the  old  company  In  order  to  form  a new 
corporation.  The  proceeding  to  reincorporate  a previously  or- 
ganized insurance  company  into  an  Article  IV  stipulated  premium 
company  is  left  entirely  to  the  terms  of  Sections  5886  and  58914-. 

It  is  generally  recognized  that  a corporation  in  exist- 
ence may  reinoorporate  when  it  is  authorized  to  do  so  by  a 
special  or  a general  statute,  without  beoomlng  a new  corporation 
14A  C.J.,  page  1037*  states  this  text  on  the  principle: 

e * By  statute  the  corporation  may  as  matter 
of  right  reinoorporate  under  the  same  name,  and 
may  enforce  the  right  by  a writ  of  mandamus;  or 
it  may  take  a different  name.  A corporation  may 
reinoorporate  in  the  same  state  vi  thout  becoming 
a new  corporation.  *•»*." 

The  above  text  under  footnote  9*  pages  1037  and  1038, 
cites  oases  decided  by  the  United  States  Supreme  Court,  and  the 
courts  of  numerous  States  of  the  Union.  V<e  will  oite  a few  of 
such  cases,  and  quote  brief  exoerpts  from  such  authorities  on 
the  point.  In  the  case  of  Strahm  vs.  Fraser,  (Cal.)  163  Pac. 
680,  the  footnote  states  the  holding  of  the  Court  as: 

N 

"*It  Is  well  settled  that  the  identity  of 
a corporation  is  not  destroyed,  nor  are  its 
legal  obligations  obliterated,  by  the  mere 
fact  of  reinoorporation  under  the  same  or  a 
different  name. 

In  the  case  of  People  vs.  Payn  (N.Y. ) 55  N.B.  81+9#  the 
Court  said  such  reinoorporation  is  permissible: 

1 t 

"*  * # whore  (1)  a company  takes  advantage  of 
a statute  permitting  a corporation  organized 
under  a former  statute  to  reinoorporate  under 
a statute  superseding  it.  e * e . 
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In  the  case  of  MoCann  vs.  Children's  Home  Soo.,  (Cal.) 

168  Pac.  355*  the  footnote  citation-  states  the  case  as  holding 
in  effeot: 

1 

"Where, on  ascertaining  that  the  incorporation 
of  a society  was  defective  it  was  re  incorporated, 
it  was  held  that  the  two  organisations  were  iden- 
tical, and  that  the  new  corporation  was  a con- 
tinuance of  the  former  de  facto  corporation." 

e 

The  question  submitted  in  paragraph  1^.  of  your  letter  is 
the  following* 

• 

"The  question  also  arises  as  to  what  disposition 
is  to  be  made  of  the  surplus  in  the  expense  and 
mortuary  funds,  and  the  rights  of  the  various 
policyholders  thereto,  both  those  who  go  with 
the  new  corporation  and  those  Mao  elect  to  keep 
their  old  policies.  And  furtner,  the  problem 
of  how  to  value  the  new  outstanding  Insurance 
contracts,  of  rewriting  all  such  contracts  and 
the  procedure  to  follow  in  case  additional  as- 
sessments are  made  seems  important  in  this  gen- 
eral picture  for  solution." 

ne  believe  article  X of  the  proposed  by-laws  of  Capital 
Reserve  Life  Insurance  Company. heretofore  discussed  answers  this 
question  with  respect  to  what  disposition  is  to  be  made  of  the 
surplus  in  the  expense  and  mortuary  funds  and  the  rights  of  the 
pollcyholdors  thereto,  both  those  who  go  with  the  new  corporation 
nd  those  wno  elect  to  keep  their  old  policies.  Said  Article  X * 
of  said  proposed  by-laws  states:  "the  funds  accumulated  by  the 
company  while  doing  business  on  the  essessment  plan  shall  be  ad- 
ministered to  the  Interest  and  for  the  benefit  of  the  remaining 
assessment  members;  provided,  that  any  assessment  member  who 
chooses  to  cancel  his  assessment  policy  and  take  out  in  lieu 
thereof  a policy  on  the  stipulated  premium  plan  issued  to  him  by 
the  Capital  Reserve  Life  Insurance  Company,  shall  receive  his 
equitable  share  of  the  funds  in  the  form  of  part  payment  on  the 
premium  (or  premiums)  on  such  stipulated  premium  policy." 

The  consideration  of  the  remaining  part  of  the  question 
now  being  considered,  to-wit:  "And  further,  the  problem  of  how 
to  value  the  new  outstanding  insurance  contracts,  of  rewriting 
all  such  contracts  and  the  procedure  to  follow  in  case  addition- 
al assessments  are  made  seems  Important  tn  this  general  picture 
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for  solution",  partakes,  we  think,  of  the  carrying  on  of  the 
internal  business  of  the  reincorporated  company*  This,  we 
believe,  is  not  a proper  question  for  discussion  or  considera- 
tion in  the  matter  of  determining  whether  Capital  Mutual  Asso- 
ciation has  the  right  to  reincorporate  as  Capital  Reserve  Life 
Insurance  Company,  or  whether  the  proceedings  now  being  consid- 
ered result  at  all  events  in  the  incorporation  of  a new  company* 
It  will  be  noted  that  in  the  scheme  and  plan  set  up  in  Sections 
5886  and  53914-  for  the  reinoorporation  of  a previously  organized 
company  into  an  Article  IV  company,  it  is  not  required  that  any 
statement  be  made  as  to  the  details  of  their  plans  for  carrying 
on  the  corporate  business.  On  this  principle  of  law,  1I4.  C.J* 
1I4.O,  states  the  following  text: 

"it  is  sometimes  required  that  the  articles, 
certificate,  or  charter  shall  state  the  man- 
ner of  carrying  on  or  conducting  the  business 
of  the  corporation,  or  contain  other  provisions 
as  to  its  management,  and  a substantial  compli- 
ance with  such  a requirement  is  necessary* 

But  such  a statement  is  not  necessary  unless 
required  by  the  statute,  nor,  as  a rule,  is  it 
either  necessary  or  proper  to  state  details  as 
to  the  internal  management  of  the  corporation." 

II4A  C.J*,  page  8l,  on  this  principle  states  the  follow- 
ing text : 


"A  board  of  directors  or  trustees  is  the  govern- 
ing body  of  the  corporation.  It  is  vested  with 
the  management  of  the  ordinary  corporate  affairs. 

« -a  « ,rt 

It  is  believed  that  under  the  facts  disclosed  in  this 
undertaking  to  re incorporate  the  Capital  Mutual  Association  into 
a stipulated  premium  company,  the  question  of  the  handling  of  its 
monies  and  the  administration  of  its  corporate  affairs  are  duties 
to  be  observed  and  performed  by  the  Board  of  directors  of  the  re- 
lnoorporated  company,  including  the  question  of  additional  assess- 
ments which  might  be  necessary  in  the  protection  of  the  policies 
still  remaining  in  existence  under  the  assessment  plan*  The 
statutes  of  this  State  and  the  decisions  of  our  Appellate  Courts 
furnish  proper  rules  of  law  and  remedies  upon  which  to  proceed  if 
an  insurance  company  does  not,  in  the  management  of  its  affairs, 
observe  the  statutes  of  this  State.  It  cannot  be  anticipated  that 
they  will  disobey  and  violate  the  statutes  under  which  they  are 


Honorable  Owen  G.  Jackson  -11- 

organized  and  carry  on  their  business,  but  if  suoh  violations 
should  occur  they  must  necessarily  be  dealt  with  after  they  have 
been  committed# 

The  question  submitted  in  paragraph  5 of  your  letter  is: 

"In  case  this  should  be  approved  as  an  entirely  new  corporation, 
then  it  appears  the  question  of  acquiring  t e assets  of  the  pre-  , 
sent  association  by  a reinsurance  agreement  under  Section  5859 
would  require  some  consideration#" 

We  believe  this  question  is  disposed  of  in  our  previous 
discussion  and  views  in  this  opinion  to  the  effect  that  this  is 
not  a new  corporation  but  a continuation  of  the  Article  III  as- 
sessment company  by  amendment  of  its  Articles  of  Agreement  to 
operate  as  an  Article  IV  stipulated  premium  company.  However, 
since  the  question  is  submitted  we  snail  consider  and  discuss 
it. 

Section  5859  of  Article  III,  Chapter  37*  H.S.  Mo.  1939» 
to  which  our  attention  is  directed  in  your  letter,  deals  with 
the  question  of  reinsuring  or  the  transfer  of  risks.  This  Sec- 
tion, in  part,  is  as  follows: 

"Ho  corporation  of  this  state,  organized  or 
> doing  business  under  the  provisions  of  this 

article,  shall  transfer  its  risks  to  or  re- 
insure them  in  any  other  corporation,  unless 
the  contract  of  transfer  or  reinsurance  is 
first  submitted  to  and  approved  by  a two- 
thirds  vote  of  a meeting  of  the  insured, 
called  to  consider  the  same,  of  which  meet- 
ing a written  or  printed  notice  shall  be 
mailed  to  each  policy  or  certificate  holder, 
at  least  ten  days  before  the  day  fixed  for 
said  meeting;  * «■  * 

It  is  manifest  that  the  proceedin  s we  are  considering  is 
neither  an  effort  upon  the  part  of  a corporation  to  reinsure  or  to 
transfer  risks  held  by  the  company  to  any  other  corporation. 

Neither  the  proceedings  incident  to  the  reincorporation 
of  Capital  Mutual  Association,  nor  Article  X of  the  proposed  oy-laws 
of  the  Capital  Reserve  I*ife  Insurance  Company  in  any  way  indicate 
that  there  is  any  intention  to  transfer  or  to  reinsure  the  assess- 
ment policies  issued  by  Capital  Mutual  Association  in  another  com- 
pany. Those  policies  remain,  as  these  proceedings  declare,  obliga- 
tions of  Capital  Mutual  Association.  Capital  he3erve  Life  Insurance 
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Company  does  guarantee  that  It  will  administer  the  monies  and  af- 
fairs of  the  re incorporated  company  to  the  benefit  and  preserva- 
tion of  the  rights  and  the  payment  of  the  policies  when  duo,  of 
all  members  of  Capital  Mutual  Association,  and  that  if  such  mem- 
bers choose  to  take  out  policies  in  the  re incorporated  company 
they  may  do  so,  and  will  be  given  credit  as  and  for  premiums  on 
such  new  policies  for  their  proportionate  share  of  the  funds  of 
the  former  company.  There  is  a definite  distinction  between  the 
re incorporation  of  a company  into  another  company  whereby  the 
contracts  and  policies  of  the  original  company  are  to  bo  pre- 
served intact  and  fully  carried  out  by  the  reincorporated  company 
and  the  act  of  transfering  or  reinsuring  such  policies  in  another 
corporation.  Reinsurance  by  one  company  of  its  insureds  in  another 
company  is  permitted  in  numerous  lines  of  insurance  by  the  statutes 
of  this  State,  Among  such  statutes  are  Sections  5969  and  5927, 
and  other  sections  which  may  be  read  as  information  on  the  subject. 
Article  IV,  Chapter  37,  R,S,  Mo.  1939*  nowhere  treats  of  or  makes 
any  provision  respecting  reinsurance  of  any  insureds  under  that 
line  of  insurance. 

Reinsurance  has  a definite  place  in  the  business  of  insur- 
ance and  is  an  often  used  privilege  of  insurance  companies  under 
statutes  to  reinsure  their  insureds  in  another  company  for  added 
safety  to  them  as  a detail  of  carrying  on  the  business  of  insur- 
ance, 33  C.J,  page  I4I1.,  on  this  subject,  and  as  a definition  of 
" re insurance”  states  the  following  text: 

It  is  a contract  whereby  one  party,  call- 
ed the  ’reinsurer,’  in  consideration  of  a pre- 
mium paid  to  him,  agrees  to  indemnify  the  other 
party,  called  the  ’reinsured,’  against  the  risk 
insured  by  the  latter  by  a policy  in  favor  of  a 
third  personj  the  contract  that  one  insurer 
makes  with  another  to  protect  the  first  from  a 
risk  that  he  has  already  assumed;  a new  contract 
by  which  an  insurer  contracts  for  its  own  pro- 
tection against  liability  in  whole  or  in  part 
for  losses  which  it  may  suffer  under  risks 
which  it  continues  to  carry,  «■  , " 

We  are  convinced,  therefore,  by  the  matters  of  fact  before 
us  and  by  the  authorities,  including  our  statutes  above  cited  and 
considered,  that  the  question  of  the  right  or  necessity  of  the 
insured  members  to  participate  in  or  vote  upon  the  question  of  re- 
incorporation of  an  Article  III  company  into  an  Article  IV  stipu- 
lated premium  company,  has  no  part  In  the  problem  of  the  reincor- 
poration of  Capital  Mutual  Association  on  the  theory  of  "reinsur- 
ance" is  involved  in  the  matter.  Such  re incorporation  does  not 
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constitute  reinsurance. 

In  paragraph  2 of  your  letter  you  request  our  opinion 
upon  wuetner  the  proceedings  of  Capital  Mutual  Association, 
sin  assessment  company,  to  reincorporate  as  a stipulated  premium 
company  under  the  corporate  name  of  Capital  Reserve  Life  Insur- 
ance Company,  Is  In  conflict  with  the  Constltutloh  of  the  State 
of  Missouri  or  of  the  Constitution  of  the  United  States,  bur 
opinion  is  that  these  proceedings  are  In  accordance  with  the 
statutes  of  this  Suate,  and  that  they  do  not  oontravene  the  pro- 
visions of  the  Constitution  of  Missouri  or  of  the  Constitution 
of  the  United  States. 

The  regulation  and  supervision  of  the  business  of  insur- 
ance is  the  exercise  by  statute  of  the  police  power  of  the  several 
States.  The  States  have  this  power  and  In  the  exercise  of  it  they 
may  define  the  terms  upon  which  the  business  of  insurance  may  be 
carried  on.  12  C.J.  910,  on  this  principle  of  law  states  the  fol- 
lowing text: 

"Under  the  American  constitutional  system, 
the  police  power,  being  an  attribute  of 
sovereignty  inherent  In  the  original  states, 
and  not  delegated  by  the  federal  constitu- 
tion to  the  United  States,  remains  with  the 
individual  states. 

This  principle  of  law  has  been  recognized  and  approved 
by  our  Supreme  Court  In  numerous  oases.  One  case  is  State  ex  rel. 
vs.  Vandiver,  222  Mo.  206,  wnere  the  Court,  l.o.  223#  said: 

"linaotments  of  the  Legislature  providing  for 
the  oontrol  and  management  of  corporations  do- 
ing business  in  tills  State  for  the  protection 
and  well-being  of  its  citizens,  and  licenses 
issued  in  pursuance  thereof  to  suoh  corpora- 
tions to  do  business  herein,  are  In  no  sense 
of  the  term  contracts  between  the  State  and 
the  corporations  to  whloh  they  are  issued,  but 
are  police  regulations,  which  may  be  amended 
or  repealed  by  the  Legislature  at  pleasure; 
and  those  claiming  under  suoh  acts  have  no 
right  to  complian  and  are  remediless  In  the 
premises." 

These  authorities  then,  we  believe,  permit  us  to  say  that 
these  proceedings  meet  the  requirements  of  the  statutes  of  this 
State,  the  Constitution  of  this  State,  and  the  Constitution  of  the 
United  States. 


Honorable  Owen  O*  Jackson 
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CONCLUSION 

It  Is,  therefore,  the  opinion  of  this.  Department! 

1)  That  a domestic  life  or  accident  insurance  corpora- 
tion may,  under  the  terms  of  Sections  5336  and  $Q9h»  Artiole 
IV,  Chapter  37,  R.S.  Mo,  1939,  re incorporate  to  carry  on  the 
business  of  insurance  on  the  stipulated  premium  plan* 

2)  That  under  the  procedure  of  re incorporation  the  re-  • 
incorporation  must,  under  Section  5386,  be  ef footed  by  the  vote 
of  a majority  of  the  Board  of  Directors  or  Trustees  of  the  com- 
pany seeking  to  be  re incorporated,  and  that  the  members  of  suoh 
corporation  seeking  re incorporation,  in  event  such  company  would 
be  an  assessment  company  organised  and  existing  under  Artiole  III, 
Chapter  37#  R.S.  Mo.  1939#  would  not  have  any  duty  to  perform  or 
privilege  to  exercise  in  effecting  suoh  re incorporation* 

3)  That  questions  of  the  preservation  and  disposition 
of  surplus  funds,  expense  and  mortuary  funds  and  the  rights  of 
various  policyholders  of  ooth  the  former  and  the  relnoorporated 
companies,  the  method  of  valuing  of  new  insurance  contracts, 
the  rewriting  of  contracts  in  the  former  oompany,  and  the  pro- 
cedure to  be  followed  in  case  additional  assessments  become 
neoessary  and  are  made,  belong  to  and  are  among  the  duties  to  be 
observed  and  performed  by  the  Board  of  Directors  in  prosecuting 
the  internal  business  affairs  of  the  relnoorporated  company* 

These  matters  are  not  proper  subjects  to  be  defined  or  required 

in  the  Articles  of  Agreement  or  incorporation  of  the  reincorporated 
company  incident  to  procuring  a certificate  to  do  business  from 
the  Superintendent  of  the  Division  of  Insurance* 

Ij.)  That  the  proceedings  submitted  in  this  instance  where- 
by Oapltal  Mutual  Association,  a mutual  insurance  company  organised 
and  existing  under  the  provisions  of  Article  III,  Chapter  37,  H.S. 
Mo*  1939#  are  effecting  a re incorporation  to  become  a oompany  do- 
ing business  on  the  stipulated  premium  plan  under  the  terms  of 
Article  IV,  Chapter  37#  R.S,  Mo.  1939#  comply  with  the  statutes 
of  this  State  in  such  cases  made  and  provided  and  that  such  pro- 
ceedings are  not  inconsistent  with  the  Constitution  of  the  State 
of  Missouri  or  the  Constitution  of  the  United  States. 

Respectfully  submitted, 

APPROVED! 


J.  E.  TAYLOR 
Attorney  General 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 
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APPROPRIATIC  ; Compensation  of  member  of  the  Public 

Hearing  Panel,  under  House  Bill  No,  180 
should  be  paid  out  of  the  appropriation 
of  the  State  Board  of  Mediation. 


J anuar y 2,  194: 


\ 

1 


Honorable  Vance  Julian,  Chairman 
State'  Foard  of  'Mediation 
State  Office  Building 
Je f f e pson  City,  . a s s o ur i 


fear  hr,  Julian: 

This  is  in  reply  to  your  request  for  an  opinion,  reading 
as  follows: 

’’The  at  ate  Board  of  mediation,  vmich 
operates  under  house  bill  No,  180, 
effective  September  10,  1947,  has 
requested  an  official  opinion  from 
the  Attorney  general  to  the  following 
question: 

"Can  the  ft ate  Board  of  Mediation  law- 
fully compel  the  utility  and  the  em- 
ployees to  pay  the  cost  of  the  public 
hearing  panel  members,  where  compulsory 
arbitration  has  been  ordered  by  the 
Board,  as  set  out  in  Section  14,  lb,  IS, 

17  and  18  of  the  Act? 


"I  wish  to  call  your  attention  to  the 
appropriation  for  the  state  Board  of 
Mediation,  Section  9,530,  page  177  which 
includes  the  following  language;  * ... 
and  other  necessary  expenses  of  the 
State  Board,  of  Mediation,  including  the 
per  diem  and  necessary  expenses  of  es- 
pecially appointed  panel  members  as 
provided  by  law.  ' I do  not  find,  in  the 
Act  the  directive  that .we  should  pay  the 
special  panel  members  per  diem  and  ex- 
penses; therefore,  before  doing  so,  would 
like  to  have  the  opinion  of  your  depart- 
ment as  to  our  authority  to  pay  the  special 
panel  members  out  of  state  funds,  or  whether 


Honorable  Vance  Julian,  Director* 
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we  should  require  the  particular  utility 
and  union  to  stand  the  cost  of  the  special 
panel  of  arbitration*” 


Under  the  terms  of  House  hill  Ho*  ISO  the  . tate  board  of 
ediation  has  been  riven  the  duty  to  attempt  to  peaceably  settle 
disputes  between  employees  and  public  utilities  in  furtherance 
of  tho  declared  public  policy  of  the  state  to  protect  the  in- 
terests of  the  people  ill  those  vital  matters • In  the  event  that 
the  issues  cannot  bo  determined  between  the  parties  to  the  ‘dis- 
putes, it  is  the  duty  of  the  : tate  Board  of  ediation,  in  the 
event  that  either  the  utility  or  the  employees  do  not  designate 
members  of  a Public  louring  Panel  to  arbitrate  the- issues,  to 


make  such  designations 


.or  one  ei  spat  an  1,0 


Inasmuch  as  there  is  no  specific  mention  in  the  act  that 
the  state  should  bear  the  expenses  of  the  Public  hearing  panel, 
we  must  look  to  see  if  tr.es  authority  to  pay  may  be  reached  by 
implication.  In  the  case  of  • , tate  v.  haekmann,  217  s.h.  271, 
the  Board  of  hquali nation  had  hired  an  employee  to  help  the 
Board  carry  out  its  duties,  and  the  Court,  in  passing  on  the 
right  of  the  employee  to  compensation,  had  this  to  say  about 
the  power  of  the  card  of  quail nation  to  hire  employees,  l.c. 
273: 


” it  it  The  general  power  granted  by  the 
statute,  by  a familial*  rule  of  construc- 
tion, carries  with  it  the  power  to  do  all 
such  things  as  arc  necessary  to  give  ef- 
fect to  the-  principal  power,  and  this  is 
true  even  under  the  rule  of  strict  con- 
struction applicable  to  section  18,  art. 
10,  of  the  Constitution,  supra. 


" * The  end  being  required,  it  has  been 
deemed  a just  and  necessary  implication 
that  the  means  to  accomplish  it  are  given 
also;  or,  in  other  words , that  the  power 
flows  as  a necessary  means  to  accomplish 
the  end.*  mtory,  J.,  in  Pri  ; v,  Pennsyl- 
vania, 16  pet.  539,  loc.  cit.  619  (10  L* 

. d.  1060). 

" * whatsoever  the  law  will  imply  is  as  much 
part  and.  parcel  of  a legislative  enactment 
as  thou- oh  in  terms  inserted  therein.* 

State  ex  rel.  v.  as  on,  155  -o,  48G,  loc. 

cit.  500,  55  . 6 36,  640;  tate  ex  rel. 

. lair,  245  ro.  660,  loc.  cit.  697,  151 
. . 148. 


v 


Honorable  Vance  Julian,  Director 
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"In  the  exercise  of  this  power  the  board 
- employed  relator  and  we  have  as  we  think 
shown  that  the  work  done  by  him  was  neces- 
sary in  order  to  enable  the  board  properly 
to  discharge  its  duties.  The  board  ob- 
viously thought  it  wa3,  and,  as  will  be 
shown  later,  the  Legislature  must  be  pre- 
sumed to  have  so  found.'* 

Since  the  Board,  has  been  given  the  duty  to  enforce  com- 
pulsory arbitration  a3  provided  in  the  act,  we  think  that  the 
necessary  powers  to  perform  this  duty  can  be  implied,  including 
the  payment  of  the  arbitrators  and  the  cost  of  the  arbitration 
proceedings . 

Under  a general  rule  of  construction,  the  acts  of  the 
Legislature  are  not  to  be  construed  so  as  to  be  meaningless, 
but  should,  be  construed  to  effectuate  the  purposes  for  which 
the  act  was  passed.  If  it  were  to  be  held  that  the  Board  of 
ediation  is  powerless  to  pay  the  ex£)ensea  and  compensate  for 
the  services  of  the  arbitrators , a result  may  be  reached  where, 
the  Board,  would  be  unable  to  secure  arbitrators  and.  they  would 
be  powerless  to  carry  out  the  duties  imposed  upon  then  by  'ouse 
Bill  No.  ISC. 

here  two  acts  are  passed  on  the  same  subject  natter  at 
the  same  session  of  the  Legislature,  they  must  be  construed 
together  (Cartwright  v.  Crow, ' 44  Mo.  App.  563). 

In  House  Bill  No.  445,  an  appropriation  bill  passed  by 
the  64th  General  Assembly,  the  legislature  provided  for  the 
expenses  of  the  Board  of  Mediation  and,  we  believe,  showed  a 
legislative  intent  that  the  panel  members  should  be  paid  out 
of  the  appropriation  for  the  Board  of  Mediation.  Section 
9.330  reads: 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  sum  of  Fifty  Thousand 
Dollars  (50,000.00)  or  so  much  thereof 
as  may  be  necessary  for  the  purpose  of 
paying- the  salaries,  wages  and  per  diem 
of  the  members,  employees  and  clerical 
hire  and  other  necessary  expenses  of  the 
Otate  Board  of  Mediation  including  the 
per  diem  and  necessary  expenses  of  spe- 
cially appointed  panel  members , as  pro- 
vided by  law,  for  the  period  beginning 


Director 


onor 


■able,  ranee  .Julian, 


July  1,  1947,  t 
( rjrid er scoring 


i.O.  Gi.Ul3.ii., 
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fane  5 0 , 1948.  ’ 


The  general  purpose  and  object  of  a statute  Is  never  to 
be  overlooked  In  Its  constructional  application,  and  it  should 
always  have  a reasonable  application,  statutes  in  pari  materia 
are  to  be  treated  as  embodied  in  one  section  and  considered 
together,  in  order  to  elucidate  the  legislative  intent  in  their 
enactment,  though  they  are  .found  in  different  sections  of  the 
r’c vised  statutes  under  different  headings  ( ".state  v.  ' bbs,  39 
95), 


App* 


Furtheruor®,  ve  do  not  believe 
ferent  situation  where  the  disputin 
members  as  provided  In  the  act 
be  appointed  by  the  ftate  Foard 


Uij,  ■ 


chat  there  would  be 
parties  selected  the  panel 
ns  toad  of  waiting  for  them  to 
of  "iediation,  To  hold  that  to 


be  the  law,  again  an  absurdity  might  result 
application  of  the  act.  If  it  were  held  in 
the  panel  members  might  be  paid  for  their  services  and 


expenses  merely 
of 

Is  easy  to 
delay  their 


because  they  were  appointed  by  the  3 tat 
e citation  .and  not  designated  by  the  disputin:;;  parti  © 


from  the  practical 
one  instance  that 
recover 
e Foard 
s , 1 1 


00 
do  si 


that  the  disputants  would,  in  all  probability, 
nation  of  arbitrators  and  allow  the  Board  to 


appoint  one  memoes 


of  the  panel. 


Conclusion. 


It  is 

legislative 
members  of 
provisions 
appropriation  of 
lection  9,330  of 
Assembly, 


;„io  op  .l nx  o n o f 
intent  that  t! 


was  one 


this  depart  cut  t:  at  it 
e expenses  and  compensation  of  the 
the  Public  Hearing  Panel  appointed  pursuant  to  the 
of  house  Bill  do.  IFC  should  be  paid  out  of  the 


Fill  ho.  IOC 

the  Ftate  o arc 

House  Bill  ho,  i 


oi 
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ediation  provided  for  In 
passed  by  the  G4th  C'-eneral 


j s 0 ectfully  s ubmi tted. 


J : . f-aiY 

Assistant  Attorney  emeral 
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BARBER  BOARD: 


Person  attending  approved  out-state  school  en- 
titled to  receive  credit  for  education  in  ap- 
plying for  license  to  barber. 


January  13,  1948 


Mr.  J.  E.  Johnston,  President 
State  Board  of  Barber  Examiners 
No.  1 West  Linwood  Boulevard 
Kansas  City  2,  Missouri 

Dear  Mr.  Johnston: 

This  letter  is  in  reply  to  your  request  for  an  opinion  of 
this  department,  which  request  is  as  follows: 

"There  is  a difference  of  opinion  of  members 
of  the  Barber  Board  concerning  apprentices 
and  I would  like  an  opinion  from  your  office. 

The  facts  are  as  follows: 

"On  June  30,  1947  the  board  unanimously  agreed 
that  an  apprentice  must  get  his  whole  training 
under  the  supervision  of  this  board,  on  Novem- 
ber 14,  1947  this  board  had  an  opinion  from 
your  office  upholding  this  action.  Prior  to 
this  ruling  the  board  has  recognized  certain 
schools  in  other  states  that  have  lived  up  to 
the  standards  of  our  laws,  but  since  the  war 
have  disregarded  practically  all  of  our  laws 
in  regard  to  apprentic  training.  Other  schools 
have  never  been  recognized  by  this  board  be- 
cause they  have  never  come  up  to  our  standards. 

We  have  a school  operating  in  this  state  owned 
by  the  same  Company  that  operated  this  for- 
mally accredited  school  that  started  to  dis- 
regard our  laws , rules  and  regulations  the 
same  as  they  have  done  in  other  places.  The 
board  stopped  issuing  permits  to  this  school 
until  such  time  as  it  had  complied  with  the 
law,  which  it  did  over  a year  and  a half  ago. 

Some  members  of  the  board  believe  that  we 
should  recognize  students  that  entered  these 
formally  accredited  schools  prior  to  the  date 
of  this  ruling  of  June  30  although  they  have 
not  lived  up  to  our  standards  at  any  time 
this  past  year. 
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"It  is  my  opinion  that  these  schools  should 
not  be  shown  any  more  preference  than  any 
other  school  not  accredited  by  us  from  the 
time  they  quit  living  up  to  the  standards 
of  our  laws,  rules  and  regulations,  which 
would  be  prior  to  January  1,  1947.  And  it 
would  not  be  just  to  make  a school  that  is 
operating  in  our  own  state  live  up  to  a cer- 
tain standard  and  let  a school  in  another 
state  operated  by  the  same  Company  be  given 
permission  to  disregard  our  law  by  giving 
credit  to  an  apprentice  that  go  to  these  out 
of  state  schools  that  come  under  no  super- 
vision whatsoever  of  this  board." 

Section  10133,  R.S.  Mo.  1939,  reenacted  Laws  of  1947,  page 

219,  sets  out  the  education  and  training  required  of  applicants 

for  a barber's  license.  The  applicant  is  required  to  have: 

" * * * either  studied  the  trade  for  two  years 
as  a registered  apprentice,  under  a qualified 
and  practicing  barber,  or  studied  the  trade 
for  at  least  1000  hours  over  a period  of  not 
less  than  six  months  in  a properly  appointed 
and  conducted  barber  school  under  the  direct 
supervision  of  an  instructor,  who  is  licensed 
as  such  by  the  State  Barber  Board  of  Missouri; 
and  an  additional  eighteen  months  as  a reg- 
istered apprentice  under  a qualified  and  prac- 
ticing barber,  or  practiced  the  trade  in  an- 
other state  for  at  least  two  years  ****** 
Provided,  that  whenever  it  appears  that  an  ap- 
plicant  has  acquired  his  knowledge  of  said 
trade  in  a barber  school  or  college,  the  board 
shall  be  judges  of  whether  said  barber  school 
or  college  is  properly  appointed  and  conducted 
and  under  proper  instructions  to  give  suffi- 
cient training  in  said  trade.  * * * *" 

Section  10314,  R.S.  Mo.  1939,  reenacted  Laws  of  1947,  page 

220,  contains  the  following  provision: 

"*  * * all  barbers,  or  barber  schools  or  col- 
leges, who  shall  take  an  apprentice  or  student, 
shall  immediately  file  with  said  board  the 
name  and  age  of  each  of  such  apprentices  or 
students,  and  the  said  board  shall  cause  the 
same  to  be  entered  in  a register  kept  for  that 
purpose;  for  which  registration  a fee  of  five 
dollars  shall  be  paid  to  the  treasurer  of  the 
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board  by  such  apprentice  or  student:  Pro- 
vided, that  any  firm,  corporation  or  person, 
desiring  to  conduct  a barber  school  or  col- 
lege in  this  state,  shall  first  secure  from 
said  board  a permit  to  do  so,  and  shall  keep 
the  same  prominently  displayed.  For  such  per- 
mit there  shall  be  paid  an  annual  fee  of  one 
hundred  dollars  to  be  paid  on  or  before  June 
30  of  each  year:  Provided  further,  that  said 
board  shall  have  the  right  to  pass  upon  the 
qualifications,  appointments,  and  course  of 
study  in  said  college  or  barber  shops  where 
apprentices  are  taught  the  occupation  of  bar- 
bering;  and  provided  further,  that  said  board 
shall  have  the  right  and  power  to  revoke  the 
certificate,  permit  or  license  of  any  such 
barber  school  or  college,  instructor  or  teach- 
er therein  or  instructor  in  any  barber  shop, 
for  any  violation  of  the  provisions  of  this 
section. " 

Prior  to  June  30,  1947,  the  Board  had  approved  certain  bar- 
ber schools  located  outside  of  the  State  of  Missouri  and  had  per- 
mitted applicants  for  licenses  to  fulfill  the  educational  require- 
ments by  attending  such  schools.  On  that  date,  the  Board  adopted 
a rule  requiring  all  educational  training  to  be  obtained  within 
the  State  of  Missouri,  and  such  rule  was  approved  by  an  opinion  of 
this  department  dated  November  17,  1947.  Now  some  persons,  who  had 
attended  prior  to  June  30,  1947,  the  schools  which  the  Board  had 
approved  outside  of  Missouri,  are  seeking  to  receive  credit  for  such 
education.  In  view  of  the  fact  that  the  Board  had  approved  such 
schools  during  the  time  which  the  applicants  attended  them,  now  to 
deny  them  credit  for  such  training  would  be  most  unfair.  They  acted 
in  reliance  upon  the  Board's  action  in  approving  such  schools,  and 
should  not  now  be  penalized  because  of  the  subsequent  change  in  the 
Board's  rules. 

To  make  the  rule  adopted  on  June  30,  1947,  applicable  to  per- 
sons who  had  attended  approved  schools  prior  to  that  time  would 
give  retrospective  effect  to  the  rule.  Section  13,  Article  I, 
Missouri  Constitution  of  1945,  prohibits  the  enactment  of  any  law 
which  is  retrospective  in  its  operation.  That  prohibition  is  ap- 
plicable to  rules  and  regulations  adopted  by  an  administrative 
agency  or  board.  State  ex  rel.  Spriggs  v.  Robinson,  253  Mo.  271, 

161  S.W.  1169. 

You  state  in  your  letter  that  since  the  war  some  of  the  out- 
state  schools  that  your  Board  had  formerly  approved  had  failed 
completely  to  live  up  to  the  Board's  standards.  Under  such  cir- 
cumstances, the  proper  procedure  would  have  been  to  revoke  the 
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permits  of  such  schools  under  Section  10134,  R.S.  Mo.  1939.  Hav- 
ing failed  to  do  so,  we  do  not  feel  that  the  students  who  attended 
such  schools  in  reliance  upon  your  recognition  should  now  be  made 
to  suffer. 


CONCLUSION 

This  department  is  of  the  opinion  that  a person  who  attended 
a school  located  outside  of  the  State  of  Missouri,  which  had  been 
approved,  during  the  time  of  his  attendance,  by  the  State  Board  of 
Barber  Examiners , is  entitled  to  receive  credit  for  such  education 
under  Section  10133,  R.S.  Mo.  1939,  in  applying  for  a license  as  a 
barber. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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BOARD  OF  MEDIATION: 


Board  of  Mediation  has  no  jurisdiction 
in  labor  disputes  between  municipally 
owned  public  utilities  and  their  employees. 


J.'U : 14,  194B 


I FI  LED 


honorable  Vance  Julian,  Chairman 
State  "X>ard  of  "'odiation 
State  Office  'building 
Jefferson  City,  Missouri 


Dear  Mr.  Julian; 

This  is  in  reply  to  your  request  for  an  opinion,  which 
reads,  in  part,  as  follows: 

"The  State  Board  of  "odiation  as 
recently  received  a request  from  the 
International  Brotherhood  of  Electrical 
Workers  for  the  noard  to  take  jurisdic- 
tion of  a labor  dispute  bet ween  the 
City  of  Kirkwood,  r iosouri  and  the  em- 
ployes of  the  City,  who  work  in  the 
electric  system  supplying  power  and 
light  within  the  city  limits.  A copy 
of  Mr,  Jacobs » letter  is  enclosed. 

"The  Ctate  Board  of  Mediation,  before 
assuming  jurisdiction  of  this  matter, 
respectfully  requests  the  opinion  of 
the  Attorney  General  as  to  our  Juris- 
diction of  this  dispute,  w * «•  *" 

In  House  "ill  No.  180,  passed  by  the  64th  General  Assembly, 
it  seems  that  it  v as  apparently  the  intention  of  the  Legislature 
that  the  State  Board  of  Mediation  should  intervene  In  labor 
disputes  affectin^  public  utilities,  even  those  under  govern- 
mental ownership  and  control.  owever,  the  upre  le  Court  of 
Missouri,  en  banc,  in  the  recent  case  of  City  of  Springfield  vs. 
Barry  Clouse,  et  al.,  ruled  that  the  employees  of  a city  could 
not  organise  into  unions  for  the  purpose  of  collective  bar- 
gaining: 

"Under  our  form  of  government,  public 
offico  or  employment  never  has  been  and 
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cannot  become  a matter  of  bargaining  and 
contract.  (.  tate  ox  rcl.  Rothrum  v.  Darby, 
345  HO*  1002,  137  ..  ..  (2d)  532;  see  also 

I*uttor  v.  City  of  anta  Monica  (cal.  ) 1G8 
pac.  (2d)  741,  l.c.  745;  iarai  ,ater  orks 
Local  v.  City  of  :/iani  (Fla)  26  3o.  (2d) 

194,  l.c.  197;  u :'ord  v.  gayor  and  city 
Council  of  'altiuore  ('  d.  ) 44  Atl.  (2d) 

745,  l.c.  747.  ) This  is  true  because  the 
whole  natter  of  qualifications,  tenure, 
co:npensatlon  and  working  conditions  for 
any  public  service,  involves  the  exorcise 
of  legislative  powers.  Vxcept  to  the  ex- 
tent that  all  the  people  have  themselves 
settled  any  of  these  matters  by  writing 
them  into  the  Constitution,  they  must  be 
determined  by  their  chosen  representatives 
who  constitute  the  legislative  body.  It 
is  a familiar  principal  of  constitutional 
lav/  that  the  legislature  cannot  delegate 
its  legislative  powers  and  any  attempted 
delegation  thereof  is  void.  (11  Am.  Jur. 
921,  sec.  214;  16  C.J.3.  337,  fee.  133; 
A.L.A.  Schecter  Poultry  Co.  v.  U.  3«,  295 
J.C.  495,  55  . t.  537,  79  L.  :d.  1570.) 

If  such  powers  cannot  be  delegated,,  they 
3urely  cannot  be  bargained  or  contracted 
away;  and  certainly  not  by  any  administra- 
tive or  executive  officers  who  cannot  have 
any  legislative  powers.  Although  executive 
anu  administrative  officers  may  be  vested 
with  a certain  amount  of  discretion  and  may 
be  authorized  to  act  or  make  regulations  in 
accordance  with  certain  fixed  standards, 
nevertheless  the  matter  of  making  such  stand 
ards  involves  the  exercise  of  legislative 
powers.  Thus  qualifications,  tenure,  com- 
pensation and  working  conditions  of  public 
officers  and  employees  are  wholly  matters  of 
lawmaking  and  cannot  be  the  subject  of  bar- 
gaining or  contract,  such  bargaining  could 
only  be  usurpation  of  legislative  powers  by 
executive  officers;  and,  of  course,  no  le  is 
lature  could  bind  Itself  or  its  successor  to 
make  or  continue  any  legislative  act.  There 
fore,  this  section  can  only  be  construed  to 
apply  to  employees  in  private  industry  where 
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actual  bargaining  may  \>e  used  from  which 
valid  contracts  concerning;  terms  and  condi- 
tions of  ’..ork  may  be  made.  It  cannot  apply 
to  public  employment  where  it  could  amount 
to  no  more  than  giving  expression  to  desires 
for  the  lawmaker’s  consideration  and  guid- 
ance.  For  these  fundamental  reasons,  our 
conclusion  is  that  ..ection  29  cannot  reason- 
ably be  construed  as  conferring  any  collec- 
tive bargaining  rights  upon  public  officers 
or  employees  in  their  relations  with  state 
or  municipal  government." 

The  above  case  is  somewhat  similar  to  the  factual  situation 
existing  in  Kirkwood  in  the  present  dispute  inasmuch  as  some  of 
the  employees  in  Springfield  were  employed  under  the  corporate 
or  proprietary  functions  of  the  city.  The  court  held  that  this 
did  not  change  their  ruling  that  city  employees  could  not  band 
together  for  purposes  of  collective  bargaining.  In  this  connec- 
tion the  court  said: 

"Nor  can  there  be  any  difference  with 
regard  to  employees  of  the  City  in  con- 
nection with  its  corporate  or  proprie- 
tory capacity.  Defendant’s  contention 
that  there  should  be  Is  inconsistent 
with  their  contention  that  the  word 
’employees’  as  used  in  Section  29  is 
all  inclusive,  covers  ull  who  could  be 
classified  as  employees  whether  public 
or  private,  and  cannot  be  limited  to 
any  class  of  employees.  If  this  term 
Is  all  incluslvo  so  as  to  include  any 
pualic  employees,  why  would  It  not  cover 
all  such  employees  whether  state,  .county 
or  municipal,  governmental  or  corporate? 

Moreover,  some  of  the  city  employees  In- 
v lved  herein  are  governmental.  The 
proposed  contracts  covered  all  those  In 
street  work  and  some  In  sev/age  disposal 
plants.  In  protecting  health  and  sanita- 
tion, even  In  keeping  its  streets  clean 
and  sanitary,  a city  is  exercising  govern- 
mental functions.  (Lober  v.  Kansas  City, 

( o.  ) 74  3«  • (2d)  81£>  and  cases  cited.) 

The  distinction  between  proprietary  and 
governmental  functions  is  one  created  by 
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the  courts  mainly  for  the  purpose  of  Im- 
posing some  tort  liability  upon  municipali- 
ties. (See  38  Am.  ,Tur.  265,  Sec.  573.  ) 
Nevertheless,  »a  municipal  corporation  can- 
not bo  a private  corporation  in  any  true 
sense  of  the  word,  but  remains,  even  in  its 
dual  capacity,  essentially  a public  corpora- 
tion. * (37  Am.  Jur.  7£0,  £oc*  114.)  The 

question  involved  heroin  is  a question  of 
power  rather  than  one  of  what  function  is 
involved.  Missouri  citios  have  and  can 
exercise  only  such  powers  as  are  conferred 
by  express  or  implied  provisions  of  law; 
their  charters  being  a grant  and  not  a 
limitation  of  power,  subject  to  strict 
construction,  with  doubtful  powers  resolved 
against  the  city.'  (Taylor  v.  Pimmitt, 

336  Mo.  330,  78  S.A.  (2d)  641.)  Fixing 
compensation,  hours  and  tenure  require  the 
exercise  of  legislative  powers  in  exactly 
the  same  way  for  all  employees  of  the  City, 
whether  governmental  or  corporate,  at  least 
under  the  organization  of  second  class 
cities  in  this  state.  ..o  do  not  say  that 
the  Jeneral  Assembly  could  not  separate 
corporate  functions,  and  employees  engaged 
therein,  and  provide  for  their  operation 
and  management  in  some  manner  distinctly 
apart  from  other  city  functions  (perhaps 
like  the  Tennessee  Valley  Authority  under 
the  federal  government ) so  that  employer 
and  employee  relations  could  be  handled  on 
a oasis  similar  to  private  industry.  How- 
ever, it  is  clear  that  this  has  not  been 
done  in  our  cities  of  the  second  class.” 


The  oity  of  Kirkwood,  Missouri,  is  a city  of  the  third 
class,  but  we  think  that  the  reasoning  applied  in  the  Springfield 
case  would  also  apply  to  cities  of  the  third  class.  Section 
6893,  R.ii.  1939,  provides: 

ft 

”The  council  shall  have  power  to  fix  the 
compensation  of  all  the  officers  and  em- 
ployees of  the  city;  but  the  salary  of 


Honorable  Vance  Julian,  Director 


-5- 


an  officer  3hall  not  r changed  during 
the  time  for  which  he  was  elected  or 
appointed. " 

In  Laws  of  ilssouri,  1347,  Volume  1,  page  369,  Section  2, 
the  term  "collective  bargaining"  Is  defined  as  follows; 

"The  term  'collective  bargaining'  shall 
be  understood  to  embody  the  philosophy 
of  bargaining  by  employees  through  rep- 
resentatives of  their  own  choosing,  and 
shall  Include  the  right  of  representatives 
of  employees*  units  to  be  consulted  and  to 
bargain  upon  the  exceptional  as  well  as 
the  routine  wages,  hours,  rules,  and  work- 
in;  conditions," 

e think  it  is  clearly  the  intent  of  the  Legislature  that 
the  vtate  Hoard  of  edintlon  should  assist  parties  to  labor 
disputes  in  public  utilities  to  reach  an  agreement  through  col- 
lective bargaining,  As  unions  are  unable  to  bargain  collectively 
with  municipalities  under  the  rulin  : in  the  Springfield  case,  we 
do  not  think  that  there  remains  any  rounds  for  intervention  or 
aid  by  the  htate  ^oard  of  J odiation  in  these  disputes. 

Conclusion, 

it  is  the  opinion  of  this  department  that  the  3tate  oard 
of  ediation  has  no  Jurisdiction  of  disputes  between  employees 
and  puolic  utilities  under  the  control  and  ownership  of  munici- 
pal corporations  inasmuch  as  employees  may  not  band  together  in 
order  to  bargain  collectively  with  municipalities. 


espectfully  3uunitted, 


A nOVI-D; 


JOHN  . BATT 

Assistant  Attorney  General 


j.  . tk: 
Attorney  General 
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ELECTIONS : 
COMPENSATION: 


Clerks  and  judges  of  election  and  clerks  employed 
by  the  day  by  the  Board  of  Election  Commissioners 
of  St.  Louis  County  are  entitled  to  statutory 
compensation  for  each  calendar  day  actually 
worked . 


August  ll» , 1948 


Honoralbe  Dougals  H.  Jones 
Counsel  for  St.  Louis  County  Board 
of  Election  Commissioners 
325-331  Title  Guaranty  Building 
St.  Louis  1,  Missouri 

Dear  Sir: 


FILED i 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  St.  Louis  County  Board  of  Election  Com- 
missioners has  requested  me  as  counsel  for 
the  board  to  secure  an  opinion  from  your  of- 
fice, relative  to  the  question  of  compensa- 
tion to  be  paid  clerks  and  judges  of  elec- 
tion, and  clerks  employed  for  the  day  by  the 
Board  of  Election  Commissioners. 


"Section  11927  provides  that  judges  and 
clerks,  'shall  be  allowed  and  paid  at  the 
rate  of  $6.00  per  day.' 

"Section  11932,  (laws  of  Missouri,  19^7, 
page  284)  provides  that  'assistants  and  clerks 
employed  by  the  day,  by  the  Board  of  Election 
Commissioners  shall  receive  a salary  of  $7.00 
per  day. ' 

"The  primary  election  Just  passed  has  caused 
great  heardship  and  labor  on  the  part  of  the 
clerks  and  judges  and  special  clerks  employed 
in  St.  Louis  County.  Most  of  them  having  been 
compelled  to  work  18  and  19  hours  from  the 
opening  of  the  polls  on  Tuesday,  August  3> 
until  six  or  seven  o'clock  of  Wednesday, 

August  4. 
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"Will  you  please  be  good  enough  to  let  us 
have  your  opinion  as  to  whether  the  board  will 
be  justified  in  certifying  these  employees  for 
two  days  pay,  rather  than  one  day  as  soon  as 
practicable,  and  thereby  oblige." 

Section  11927*  R.  S.  Mo.  1939,  provides,  in  part,  as 
follows : 


"All  judges  and  clerks  of  registration  and 
election  under  this  article  shall  be  allowed 
and  paid  at  the  rate  of  $6.00  per  day.  * * *" 

Section  11932,  Laws  of  Missouri,  1947,  page  28^4 , provides, 
in  part,  as  follows: 

"*  * * Assistants  and  clerks  not  exceeding 
six  (6)  employed  by  the  month  by  the  board 
of  election  commissioners  shall  receive  a 
salary  of  $2,400.00  per  year,  and  assistants 
and  clerks  employed  by  the  day  by  the  board  of 
election  commissioners  shall  receive  a salary 
of  $7.00  per  day,  and  the  same  shall  be  paid 
upon  a certificate  of  the  board  that  the  ser- 
vices have  been  rendered.  * * *" 

In  the  case  of  People  ex  rel.  v.  West  Turin,  59  N.Y.  Sup. 
234,  the  Supreme  Court  of  New  York,  Onondaga  County,  held  that 
the  law  fixing  the  number  of  hours  which  shall  constitute  a 
day's  work  does  not  have  any  reference  to  providing  the  number 
of  hours  that  are  to  be  worked  to  constitute  a day's  work  as  an 
election  Judge  or  clerk.  We  believe  this  rule  to  be  applicable 
also  in  Missouri,  since,  by  the  very  terms  of  the  statutes 
regulating  the  time  during  which  the  polls  shall  be  open,  a 
number  of  hours  greater  than  eight  or  nine  is  required. 

In  the  case  of  Early  County  v.  Powell,  20  S.E.  10,  the  Su- 
preme Court  of  Georgia  held  that  where  an  election  clerk  finished 
counting  the  calendar  day  after  the  day  upon  which  the  election 
was  held,  such  clerk  was  entitled  to  two  days'  pay.  The  court's 
syllabus  reads,  in  part,  as  follows: 

"A  special  act  providing  for  the  compensation 
of  managers  and  clerks  of  elections  in  a given 
county,  which  declares  that  these  persons  shall 
each  receive  for  their  services  in  holding 
elections  two  dollars  per  day,  entitles  them 
to  the  per  diem  mentioned,  not  only  for  the  day 
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on  which  the  voting  is  done,  but  for  the  next 
day,  when  their  services  are  necessary  in  com- 
pleting the  count  and  making  up  the  returns." 

The  St.  Louis  Court  of  Appeals,  in  the  case  of  State  v. 
Meagher,  124  Mo.App.  333,  held  that  "election  day,"  as  used 
in  a statute  prohibiting  a dramshop  keeper  from  keeping  his 
dramshop  open  on  any  general  election  day,  meant  the  twenty- 
four  hours  beginning  and  terminating  at  midnight.  Therefore, 
we  believe  that  the  "election  day"  ended  at  twelve  o'clock 
midnight,  August  3rd,  and  a new  day  commenced,  within  the  mean- 
ing of  Sections  11927  and  11932,  supra. 

We  believe  the  reasoning  of  the  Supreme  Court  of  Georgia 
in  the  case  of  Early  County  v.  Powell,  supra,  to  be  applicable 
here,  and  hold  that  where  it  was  necessary,  at  the  August  primary 
for  clerks  and  Judges  to  continue  their  election  duties  after  mid 
night  of  the  day  of  election,  such  clerks  and  judges  are  entitled 
to  an  additional  day's  pay  at  the  rate  provided  in  the  statute. 

CONCLUSION 


It  is  the  opinion  of  this  department  that  the  clerks  and 
judges  of  election,  and  clerks  employed  by  the  day  for  the  Board 
of  Election  Commissioners  of  St.  Louis  County,  who  actually  per- 
formed election  duties  on  the  calendar  day  following  the  day 
upon  which  the  primary  election  was  held,  are  entitled  to  be 
compensated  for  their  work  on  the  day  following  such  primary 
election,  at  the  rate  provided  in  Section  11927,  R.  S.  Mo.  1939, 
and  Section  11932,  Laws  of  Missouri,  1947  , page  284. 

Respectfully  submitted, 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


OFFICERS: 


Deputy  county  clerk  In  fourth  class  county  may  also 
serve  as  county  highway  engineer. 


November  19*  19ii-8 


Honorable  John  A.  Johnson 
Prosecuting  Attorney 
Reynolds  County 
Centerville,  Missouri 


Dear  Sir: 

This  is  in  reply  to  your  request  for  an  opinion  which 
reads  as  follows: 

"Can  a Deputy  in  the  Office  of  the  County 
Cleric  in  a County  of  the  Fourth  Class  who 
is  qualified  to  serve  as  County  Highway 
Engineer  be  appointed  to  the  position  of 
County  Highway  Engineer  in  a County  of 
the  Fourth  Class  by  the  County  Court  and  , 
receive  compensation  for  the  services 
rendered  as  County  Highway  Engineer,-  pro- 
vided the  duties  and  hours  of  service  in 
the  two  positions  do  not  conflict  in 
anyway/" 

The  general  principle  of  law  relating  to  whether  a person 
may  at  the  same  time  hold  two  public  offices  is  found  in 
Corpus  Juris,  Volume  I4.6,  page  9^1>  ©t  seq: 

"At  common  law  the  holding  of  one  office 
does  not'  of  itself  disqualify  the  incum- 
bent from  holding  another  office  at  the 
same  time,  provided  there  is  no  inconsis- 
tency in  the  functions  of  the  two  offices 
in  question.  But  she  re  the  functions  of 
two  offices  are  inconsistent,  they  are 
regarded  as  incompatible.  The  inconsistency, 
whioh  at  common  law  makes  offices  incom- 
patible, does  not  consist  in  the  physical 
impossibility  to  discharge  the  duties  of 
both  offices,  but  lies  rather  in  a conflict 
of  interest,  as  where  one  is  subordinate 
to  the  other  and  subject  in  some  degree  to 
the  supervisory  power  of  its  incumbent, 
or  where  the  incumbent  of  one  of  the  offices 
has  the  power  to  remove  the  incumbent  of 
the  other  or  to  audit  the  accounts  of  the 
other.  The  question  of  incompatibility 
does  not  arise  when  one  of  the  positions  Is 
an  office  and  the  other  is  merely  an  employment." 
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The  leading  case  In  Missouri  is  State  ex  rel.  vs.  Bus, 
135  Mo.  325,  l.o.  338,  wherein  the  court  in  discussing  this 
question  said: 

MThe  remaining  inquiry  is  whether  the  duties 
of  the  office  of  deputy  sheriff  and  those 
of  school  director  are  so  inconsistent  and 
incompatible  as  to  render  it  improper  that 
respondent  should  hold  both  at  the  same  time. 

At  common  law  the  only  limit  to  the  number 
of  offices  one  person  might  hold  was  that 
they  should  be  compatible  and  consistent. 

The  incompatibility  does  not  consist  in  a 
pnysical  inability  of  one  person  to  discharge 
the  duties  of  the  two  offices,  but  there 
must  be  some  inconsistency  in  the  functions 
of  the  two;  some  conflict  in  the  duties 
required  of  the  officers,  as  where  one  has 
some  supervision  of  the  other,  is  required 
to  deal  with,  control,  or  assist  him. 

"It  was  said  by  Judge  Folger  in  People  ex 
rel.  v.  Green,  58  N.  Y.  loc . olt.  30in 
•wthere  one  office  is  not  subordinate  to  the 
other,  nor  the  relations  of  the  one  to  the 
other  such  as  are  inconsistent  and  repugnant, 
there  is  not  that  Incompatibility  from  which 
the  law  declares  that  the  acceptance  of  the 
one  is  the  vacation  of  the  other.  The  force 
of  the  word,  in  its  application  to  this 
matter  is.  that  from  the  nature  and  relations 
to  each  other,  of  the  two  places,  they  ought 
not  to  be  held  by  the  same  person,  from  the 
contrariety  and  antagonism  whioh  would  result 
in  the  attempt  by  one  person  to  faithfully 
and  impartially  discharge  the  duties  of  one, 
toward  the  incumbent  of  the  other.  Thus, 
a man  may  not  be  landlord  and  tenant  of  the 
same  premises.  He  may  be  landlord  of  one 
farm  and  tenant  of  another,  though  he  may 
not  at  the  same  hour  be  able  to  do  the  duty 
of  each  relation.  The  offices  must  sub- 
ordinate, one  the  other,  and  they  must,  per 
se,  have  the  right  to  interfere,  one  witE“ 

TiEe  other,  before  they  are  incompatible  at 
common  law.'" 


We  have  examined  the  statutes  relevant  to  the  duties  of 
the  county  highway  engineer  and  county  clerk  in  counties  of 
the  fourth  class,  and  we  are  of  the  opinion  that  the  duties 
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are  not  incompatible  and  do  not  conflict  so  as  to  prevent  the 
same  person  from  acting  as  a deputy  county  clerk  and  also  as 
county  highway  engineer. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that  a 
deputy  county  clerk  in  a county  of  the  fourth  class  may  also 
serve  as  county  highway  engineer. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED* 


-J-.  TLV  'm'LOH 

Attorney  General 
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INK  AITAwCE  TaX:  »..en  by  reason  of  death  of  one  co-owner  of  an  estate 

by  the  entirety  in  either  real  or  personal  property,  the 
survivor  acquires  the  whole  estate  therein,  the  property 
is  not  subject  to  assessment  of  inheritance  tax. 

When  by  reason  of  the  death  of  one  co-owner  of  prop- 
erty, real  or  personal,  held  by  two  or  more  persons  as 
joint  tenants,  acquires  the  interest  of  the  deceased  by 
reason  of  surviving,  such  property  is  not  subject  to 
assessment  of  inheritance  tax. 

I 

January  21,  1943 


Honorable  0.  A.  K&mp 
Judge  of  tne  Probate  Court 
Montgomery  City,  Missouri 

near  Sir: 

have  your  letter  of  Kovemoer  7,  1947,  in  which  you 
request  an  opinion  of  this  department.  Your  letter  is  as 
follows : 


"I  would  like  to  have  your  opinion  in 
answer  to  the  following  questions: 

"1.  dnould  property,  real  estate,  stocks 
and  bonds,  held  jointly  by  husband  and 
wife,  as  an  estate  by  the  entirety,  be 
assessed  against  the  survivor  for  Missouri 
Inheritance  Tax? 

"2.  Should  property,  real  estate,  stocks 
and  bonds,  held  jointly  by  two  persons  as 
joint  tenants  with  right  of  survivorship 
and  not  as  tenants  in  common,  be  appraised  > 
anu  assessed  against  the  survivor  for  Mis- 
souri Inheritance  Tax? 

MI  will  thank  you  for  an  opinion  from  your 
office  on  these  questions.” 

In  case  of  an  estate  by  the  entirety  in  either  real  or 
personal  property,  the  husband  and  wife  constitute  a legal 
entity,  which  entity  owns  the  property  involved  as  one  per- 
son, and  in  case  either  of  them  dies,  the  survivor  acquires 
the  whole  title,  not  by  devise  or  inheritaiice  under  the  intes- 
tate law,  but  by  reason  of  the  fact  that  even  before  the  death 
of  the  co-tenant,  the  person,  who  afterwards  turned  out  to  be 
the  survivor,  owned  the  whole  property  subject  only  to  the  right, 
title  and  interest  of  the  co-tenant,  and  that  the  extinguishment 
of  that  right,  title  and  interest  by  the  death  of  the  co-tenant 
left  the  survivor  as  the  owner  of  tne  whole  property  not  subject 
to  any  other  right,  title  or  interest,  or,  in  other  words,  left 
the  survivor  the  sole  owner. 


Hon.  0.  A.  Kamp 


-2- 


■>e  believe  that  this  proposition  is  substantiated  by  the 
analysis  of  s»n  estate  by  tne  entirety  in  the  following  quota- 
tion from  In  He  Kiaguire's  Estate,  296  M.Y.  hum  . 523,  l.c. 

531: 

T,In  an  estate  by  the  entirety  the  husband 
and  wile  are  each  seized  of  the  entire 
estate,  per  tout  et  non  per  my.  ^.ach  owns, 
not  an  undivided  part,  but  tne  whole  estate. 

TIhe  survivor,  upon  the  death  of  the  other, 
does  not  take  a new  acquisition,  but  holds 
under  the  original  grant  or  devise,  the 
estate  being  merely  freed  from  participation 
by  the  other.  Thai  e is  no  succession  in  or 
transfer  of  title.*  * * *" 

A further  exposition  of  tne  character  of  an  estate  by  the 
entirety  is  set  forth  in  the  folio. ing  quotation  from  the  opinion 
of  the  Supreme  Court  of  iiissouri  in  nimbush  v.  danford,  292  Jo. 
53d,  - . av: 

"The  character  of  estate  known  as  an  estate 
by  the  entirety  has  long  been  firmly  in- 
treaohed  in  the  la\  ji  this  ^t  te.  * * * * 
with  the  aaoption  ox'  the  coimron-law  doctrine, 
tnere  was  necessarily  aoopted  trie  attributes 
of  the  estate,  viz:  That  neither  the  husband 
or  v.ife  was  seized  of  moieties,  but  of  en- 
tireties, eacn  being  the  owner  of  the  entire 
estate;  that  if  either  died,  tne  estate  con- 
tinued in  tne  survivor;  and  tnat  u.on  the 
death  of  both,  the  neirs  of  the  last  surviv- 
ing would  take  to  the  exclusion  of  the  heirs 
of  tne  first  ueceased.  (Tiedeman  on  Heal 
Property  (3  nd.J,  sec.  121.)  In  Inilson  v. 

Pro st,  lob  Mo.  l.c.  319*  /*LLIAIIT,  J.,  in 
speaxln&  of  this  estate  said:  'In  an  estate 
of  tne  entirety,  the  husband  and  tne  wife 
during  tneir  joint  lives  each  owns,  not  a 
part,  or  a separate  or  a separable  interest, 
but  the  whole  and,  therefore,  the  ueath  of 
one  leaves  the  other  still  holding  the  whole 
title  as  before,  with  no  one  to  share  it.' 
v « * 
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In  case  of  a joint  tenancy  involving  two  or  more  owners 
with  a right  of  survivorship,  the  surviving  owner,  or  owners, 
after  the  heath  of  one  of  the  owners,  does  not  acquire  unuer 
devise  or  under  the  intestate  laws,  but  rather  by  virtue  of 
the  provisions  of  the  original  instrument  which  created  the 
joint  tenancy. 

■Section  571,  lo.  R.S.A.,  limits  the  assessment  of  the 
inheritance  tax  to  property  transferred  by  will  or  under  the 
intestate  laws,  and  to  property  transferred  by  deed,  grant, 
bargain,  sale  or  gift  made  by  the  grantor,  vendor  or  donor  in 
contemplation  of  death,  or  a grant  intended  to  become  effective 
only  after  the  death  of  the  grantor,  and  provides  that  "every 
transfer  by  deed,  grant,  bargain,  sale  or  gift  made  within  two 
years  prior  to  the  death  of  the  grantor,  vendor  or  donor,  of  a 
material  part  of  his  estate  * * * shall  be  construed  to  have 
been  made  in  contemplation  of  death  * * 


JOflGLUJlQM 


In  view,  therefore,  of  the  specific  provisions  of  the  in- 
heritance tax  law  above  referred  to  and  the  above  outlined 
characteristics  of  estates  by  the  entirety  and  of  joint  tenancies, 
the  enhancement  of  tne  estate  of  the  survivor  in  property  held 
either  by  the  entirety  or  under  a joint  tenancy  flowing  from  the 
termination  of  the  estate  of  a co-tenant  therein  by  reason  of  said 
co-tenant's  death  is  not  subject  to  an  inheritance  tax  assessment, 
unless  the  facts  are  that  the  transaction  bringing  about  the 
creation  of  the  estate  by  the  entirety  or  the  joint  tenancy  in- 
volved the  transfer  by  deeu,  grant,  bargain,  sale  or  gift  of  a 
material  part  of  the  estate  of  the  grantor  or  donor  without  an 
adequate  valuable  consideration,  which  said  deed,  grant,  bargain, 
sale  or  gift  was  accomplished  witnin  two  years  prior  to  the  ueath 
of  the  grantor  or  donor,  or  unless, even  if  accomplished  more  than 
two  years  prior  to  the  death  of  the  grantor  or  donor  so  creating 
said  estate  by  tne  entirety  or  joint  tenancy,  it  is  nevertheless 
apparent  from  the  state  of  facts  surrounding  the  transaction  that 
the  creator  of  said  estate  created  it  in  bonteraplation  of  death 
and  intended  it  as  a method  of  distribution  of  his  property  after 
his  death,  unaer  either  of  wnich  circumstances,  tne  right  of  the 
State  of  Missouri  to  assess  and  collect  an  inheritance  tax  against 
tiie  property  vested  in  the  surviving  tenant  might  be  established. 

Respectfully  submitted. 


APPROVAL:  SaMUsL  M.  WATSOM 

Assistant  Attorney  General 

J.  

Attorney  General: 
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PROLATE  JUDGE:  Lawyer  must  reside  ir.  county  sixty  days 
MAGISTRATE:  to  qualify  for  the  office  of  probate 

judge  and  ex  officio,  magistrate.  

A FILED 

June  1 , 1948 


:orable  John  Keith 
Judge  of  the  Probate  Court 
Iron  County 
Ironton,  Missouri 


Dear  Judge  Keith: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
the  opinion  of  this  department  on  the  following  set  of  facts: 
in  case  a vacancy  is  created  in  the  office  of  probate  judge 
and  ex  officio  magistrate,  and  no  lawyer  in  the  county  will 
accept  saia  office,  is  a lawyer  who  ie  a resident  of  another 
county  qualified  to  hold  said  office  by  appointment  of  the 
governor? 

The  c ^nsideration  of  this  question  :anst,  of  course,  be 
directed  to  the  office  o probate  judge  us  th  t is  the  funda- 
mental office  slnco  the  .probate  judge  lerives  his  authority 
as  magistrate  from  his  official  capacity  as  probate  jud  e. 

( ee  opinion  to  Honorable  alter  A.  E vers,  Jud  e of  the  re- 
bate Court  of  F erry  County,  dated  < . ctober  1,  1347.) 

e believe  that  bection  3 of  the  .Magistrate  Law,  Laws  of 
issouri,  1945,.  page  763,  which  requires  each  judge  of  the 
ma  istrate  court  to  have  been  a resident  of  the  county  "’or  at 
least  nine  months  next  precedin  his  election.  Is  not  applicable 
to  the  office  of  probate  Judge  and  ex  officio  magistrate. 

Section  1988,  3*  Mo.  1939,  setting  up  the  requirement 

that  a probate  jud  ,e  must  have  been  a resident  of  the  county 
in  which  he  may  be  elected  for  one  year  next  precedin  , his 
election,  was  repealed  outright  by  an  act  of  ’the  63rd  eneral 
Assembly,  found  in  the  uaws  o:'  i:;s  uri,  1945,  page  81L. 

There  being  no  statute  directly  pertaining  to  the  quali- 
fications of  probate  Judges  with  regard  to  residence,  v/e  must 
look  to  the  constitutional  provision  relating  to  the  qualifica- 
tions for  that  office.  Article  V,  Section  25,  provides,  in 
part,  that  *n  Judges  of  probate  a:;d  magistrate  courts  snail  be 
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quallfied  voters  of  this  state,  and  residents  of  the  county." 
Clearly,  then,  said  Judges  must  be  residents  of  the  county  in 
which  they  will  serve.  However,  the  question  arises  as  to 
what  length  of  residence  in  the  county  is  sufficient  to  comply 
with  said  constitutional  provision.  The  determination  of  this 
question  must  necessarily  depend  upon  the  clause  requiring  such 
Judges  to  be  qualified  voters  of  this  state.  According  to 
Section  11469,  R.  S.  Mo.  1939,  as  amended.  Laws  of  Missouri, 
1943,  page  555,  implementing  Article  VIII,  Section  2 of  the 
Constitution,  a citizen  to  be  entitled  to  vote  in  all  elections 
by  the  people  must  have  resided  in  this  state  one  year  and  the 
county,  city  or  town  sixty  days  immediately  preceding  the 
election  at  which  he  offers  to  vote.  Thus,  it  appears  that 
a sixty  day  residence  in  the  county  which  will  entitle  a citi- 
zen to  vote  in  that  county  is  required  to  qualify  him  for  said 
office  with  re  ard  to  residence. 

As  a practical  matter,  wo  will  direct  your  attention  to 
Article  V,  Section  6 of  the  Constitution,  which  authorizes  the 
Supreme  Court  to  make  temporary  transfers  of  judicial  personnel 
from  one  court  to  another  as  the  administration  of  Justice  in- 
quires . In  view  of  this  authority,  it  may  be  possible  under 
those  circumstances  to  effect  a temporary  transfer  of  a judge 
of  an  adjoining  county  to  Iron  County  In  order  to  handle  the 
duties  of  the  court  in  Iron  County.  In  3uch  a case  where  a 
probate  Judge  and  ex  officio  magistrate  Is  temporarily  trans- 
ferred or  assi  ned  by  the  Supreme  Court  to  serve  as  a judge  of 
the  probate  court  and  ma jistrate  of  a county  other  than  the 
one  to  which  he  Is  appointed  or  elected,  said  Judge  shall  be 
reimbursed  for  his  expenses  in  the  amount  of  five  cents  a mile 
for  each  rail©  traveled  In  going  from  the  place  of  hi3  residence 
to  and  returning  from  the  place  where  such  probate  or  magistrate 
court  is  held  and  for  his  subsistence  in  the  amount  of  ten  dol- 
lars per  day  <’or  each  day  so  engaged,  such  expenses  shall  be 
paid  monthly  from  the  Magistrato  ?*und  upon  the  certification  of 
the  probate  judge  or  magistrate  so  transferred  or  assigned 
(Cenate  Bill  Ho.  294  of  the  64th  reneral  Assembly,  approvod 
May  6,  1048). 


Conclusion. 

In  view  of  the  foregoing.  It  is  the  opinion  of  this  depart- 
ment that  where  a vacancy  Is  created  in  the  office  of  probate 
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Jud^e  and  ex  officio  magistrate,  and  where  no  lawyor  in  the 
county  will  accept  said  office,  a lawyor  of  another  county 
is  not  qualified  to  accept  said  office  by  appointment  of  the 
Governor  unless  he  has  changed  his  residence  and  resided  for 
sixty  days  in  the  county  where  the  vacancy  exists. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistunt  Attorney  C-eneral 

APPROVED: 


T.  . JAM.  OR 
Attorney  General 
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COUNTIES : ? 

FARM  TO  MARKET: 
COUNTY  BUDGET  ACT: 


The  county  court  may  anticipate  the  state 
aid  for  farm  to  market  roads  in  its  budget. 


January  6,  1948 


Mr.  William  H.  Kimberlin 
Legal  Advisor 
Buchanan  County  Court 
St.  Joseph,  Missouri 

Dear  Mr.  Kimberlin: 

This  is  in  reply  to  your  request  for  an  opinion  from  this  of- 
fice, which  reads  as  follows: 

"The  County  Court  of  this  county  has  made 
the  necessary  arrangements , as  required 
under  House  Bill  No.  214,  which  created 
a County  Aid  Road  Fund,  to  complete  road 
projects  during  the  year  1948,  which  will 
entitle  this  county  to  approximately 
$26,000.00  to  be  paid  by  the  State  from 
that  fund. 

"The  County  advertised  for  bids  under  Sec- 
tion 5 of  that  bill  and  subsequently  re- 
jected all  of  the  bids  as  too  high  and  have 
since  decided  to  complete  the  work,  as  coun- 
ty projects  as  authorized  by  that  Section. 

Of  course,  upon  completion  of  the  work  the 
State  Auditor  will  forward  a draft,  drawn 
on  the  State  Treasury  to  the  treasurer  of 
this  county  in  the  amount  of  approximately 
$26,000.00  as  above  mentioned. 

"Since  there  is  a pressing  need  for  road 
improvement  in  this  county  and  those  proj- 
ects will  be  completed  by  June  1,  1948,  the 
County  Court  is  interested  in  making  plans 
to  spend  this  money  on  other  road  work  after 
June  1948.  This  amount  will  be  in  excess  of 
the  anticipated  revenue  for  'Special  Road 
and  Bridge  Fund'  of  this  county  for  1948, 
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and  the  County  Auditor  has  questioned  his 
authority  to  incur  obligations  against  this 
money  in  1948  under  Section  10933  Laws  1945, 
page  609. 

"As  the  intent  of  the  Legislature  to  assist 
with  construction  of  Farm  to  Market  roads  is 
involved,  and  thinking  that  your  office  has 
had  this  matter  before  them  in  like  situa- 
tions , we  would  appreciate  your  opinion  on 
the  two  questions,  to-wit: 

"1.  Does  the  County  Court  have  authority  un- 
der Section  10923  Laws,  page  604  to  antici- 
pate income  from  the  County  Aid  Road  Fund  Laws 
1945  - Page  1471  for  purposes  of  the  County 
Budget  for  1948  even  though  it  is  not  due  and 
payable  until  the  work  is  completed  by  county 
employees  and  approved  by  the  State  Highway 
Commission? 

"2.  Is  there  any  way  that  the  County  Court 
can  legally  spend  the  money  referred  to  in 
the  previous  question  during  1948  without  it 
being  included  as  on  items  of  the  Budget?" 

The  question  which  is  involved  in  this  request  is  one  of 
first  impression  in  this  office.  The  applicable  statutes  are 
House  Bill  No.  214,  passed  by  the  63rd  General  Assembly,  Laws 
of  Missouri,  1945,  page  1471,  the  County  Budget  Law  as  amended 
by  House  Bill  No.  834,  found  in  Laws  of  Missouri,  1945,  page 
610,  and  Senate  Bill  No.  484,  found  in  Laws  of  Missouri,  1945, 
page  603.  Buchanan  County  is  a county  of  the  second  class. 

We  believe  that  the  County  Court  of  Buchanan  County  is  au- 
thorized to  anticipate  the  income  from  an  appropriation  pursuant 
to  the  provisions  of  the  County  Aid  Road  Fund  Law  of  1945.  You 
have  stated  in  your  letter  that  the  County  Court  of  Buchanan  Coun- 
ty has  done  all  things  required  by  the  law  providing  for  obtain- 
ing state  aid  to  the  counties  in  the  construction  and  maintenance 
of  farm  to  market  roads.  All  that  remains  to  be  done  before  the 
county  will  receive  the  money  anticipated  by  this  law  is  that  the 
work  be  finished  and  approved  by  the  State  Highway  Commission. 

Of  course,  it  must  be  assumed  that  the  county  will  complete  the 
work  in  accordance  with  the  plans  and  specifications  previously 
submitted  to  the  State  Highway  Commission  and  approved  by  the 
Commission.  In  this  connection,  it  should  be  pointed  out  that 
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the  appropriation  in  furtherance  of  this  bill  expires  on  June  30, 
1948,  and  in  order  to  be  certain  that  the  county  may  receive  this 
money  the  work  should  be  completed  and  approved  before  June  30, 


1948. 


Section  10910,  Mo.  R.S.A.,  1939,  provides  as  follows: 

"This  law  may  be  cited  and  quoted  as  the 
county  budget  law.  All  counties  of  the 
third  and  fourth  classes  shall  be  govern- 
ed by  Sections  10910  to  10917,  inclusive, 
of  this  article.  Whenever  the  term  reve- 
nue is  used  in  this  article  it  shall  be 
understood  and  taken  to  mean  the  ordinary 
or  general  revenue  to  be  used  tor  the  cur- 
rent expenses  of  the  county  as  is  provided 
by  this  article  regardless  of  the  source 
from  which  derived.  The  county- courts  of 
tne  several  counties  of  this  state  are  here- 
by authorized,  empowered  and  directed  and  it 
shall  be  their  duty,  at  the  regular  February 
term  of  said  court  in  every  year,  to  prepare 
and  enter  of  record  and  to  file  with  the 
county  treasurer  and  the  state  auditor  a bud- 
get of  estimated  receipts  and  expenditures 
for  the  year  beginning  January  1,  and  ending 
December  31.  The  receipts  shall  show  the 
cash  balance  on  hand  as  of  January  first  and 
not  obligated,  also  all  revenue  collected  and 
an  estimate  of  all  revenue  to  be  collected, 
also  all  moneys  received  or  estimated  to  be 
received  during- the  current  year.  The  clerk 
of  the  county  court  of  the  several  counties  of 
this  state  shall  be  the  budget  officer  of  such 
county  anu  as  such  shall  prepare  all  date, 
estimates  and  other  information  needed  or  re- 
quired by  the  county  court  for  the  purpose  of 
carrying  out  the  provisions  of  this  article 
but  no  failure  on  the  part  of  the  clerk  of  the 
county  court  shall  in  any  way  excuse  the  coun- 
ty court  from  the  performance  of  any  duty  here- 
in required  to  be  performed  by  said  court . The 
county  court  shall  classify  proposed  expenditures 
according  to  the  classification  herein  provided 
and  priority  of  payments  shall  be  adequately  pro- 
vided according  to  the  said  classification  and 
such  priority  shall  be  sacredly  preserved." 
(Underscoring  ours.) 
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Section  10923,  Senate  Bill  No.  484,  Laws  of  Missouri,  1945, 
page  604,  provides,  among  other  things: 

"The  annual  budget  of  any  such  county  shall 
present  a complete  financial  plan  for  the 
ensuing  budget  year.  It  shall  set  forth  all 
proposed  expenditures  for  the  administration, 
operation  and  maintenance  of  all  offices,  de- 
partments, commissions,  courts  and  institu- 
tions; the  actual  or  estimated  operating  de- 
ficits or  surpluses  from  prior  years;  all  in- 
terest and  debt  redemption  charges  during  the 
year  and  expenditures  for  capital  projects. 

In  addition,  the  budget  shall  set  forth  in 
detail  the  anticipated  income  and  other  means 
of  financing  the  proposed  expenditures.  * * *" 

From  a reading  of  Sections  10910  to  10923,  above,  it  is  our 
opinion  that  it  was  the  intent  of  the  Legislature,  in  providing 
for  the  County  Budget  Law,  that  anticipated  income  and  revenue 
from  whatever  source  should  be  included  in  the  budget  for  the  en- 
suing year. 

Inasmuch  as  we  have  answered  your  first  question  in  the  above 
manner,  we  do  not  feel  that  it  will  be  necessary  at  this  time  to 
answer  your  second  question  as  the  money  to  be  received  from  the 
state,  upon  completion  and  approval  of  the  road  projects,  may  be 
included  in  the  budget  for  1948. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  the  County  Court 
of  Buchanan  County  may  anticipate  the  income  to  be  received  from 
the  state  upon  completion  and  approval  of  the  work  done,  in  com- 
pliance with  House  Bill  No.  214,  Laws  of  Missouri,  1945,  page 
1472. 

Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COUNT!  BUDGET : 


Ir.  counties  of  second  class  money  collected  by  county 
collector  in  December  and  turned  over  to  county 
treasurer  in  January  of  succeeding  year  may  be  carried 
forward  in  budget  as  "cash  surplus."  County  treasurer 
is  not  authorized  to  set  Up  separate  cash  fund  from 
previous  years  and  refuse  to  pay  warrants  of  current 
fiscal  year  from  such  fund. 


January  28,  1948 


F l L E D 

* 


honorable  William  H.  l.i.nberlin 
Le  'fil  Advisor 
Buchanan  County  Court 
t.  Joseph,  ..issouri 


Dc?;r  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading,  in  part,  as 
follows : 

"Over  a period  of  several  years  this  county 
h.  8 collected  more  than  enough  delinquent  and 
non-delinquent  taxes  and  revenues  for  the 
■County  General  revenue  fund  to  pay  the  out- 
standing warrants  a ainst  that  fund  for  each 
year. 

"Due  to  the  fact  that  there  was  no  provision 
in  the  old  Constitution  for  spending  balances 
from  previous  years  the  County  Court  left  this 
accumulation  in  the  General  evenue  Fund  to 
save  interest  on  loans  which  would  have  other- 
wise been  necessary,  and  to  enable  the  county 
to  retire  warrants  for  the  fiscal  year  at  an 
earlier  date. 

"This  practice  was  followed  durin, ; the  year 
1947,  and  at  the  enu  of  the  year  there  was  not 
enough  money  in  the  hands  of  the  County  Trea- 
surer to  the  credit  of  the  General  ttevenue  ac- 
count to  retire  the  warrants  which  were  out- 
standing against  that  fund,  however,  during 
the  month  of  December  1947,  the  County  Col- 
lector collected  more  than  enough  money  to  be 
credited  to  the  General  Revenue  Fund  to  retire 
these  warrants,  and  he  will  deliver  the  Decem- 
ber collections  to  the  County  Treasurer  on 
January  15. 
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With  a view  toward  spending  the  difference 
between  the  income  and  expenses  of  previous 
years,  the  Court  has  requested  an  opinion 
from  me  as  to  whether  they  are  authorized 
under  Section  10927  of  the  Laws  of  issouri, 
page  606,  - to  carry  forward  such  figures  as 
an  item  of  fCssh  Surplus1  in  the  budget  for 
1943  considerin  that  this  money  was  credited 
to  the  General  Revenue  account  and  used  to 
retire  1947  warrants. 

"The  Court  has  also  requested  my  opinion  as  to 
whether  the  Comity  Treasurer  is  authorized  to 
set  up  a separate  ca:.h  fund  of  income  from 
previous  years  and  refuse  to  pay  warrants  of 
the  fiscal  year  from  that  fund,  with  a view  to- 
ward listing  the  amount  of  this  fund  as  ’Cash 
Surplus’  in  the  budget  for  the  next  year. 

* * * * * * *N 

Section  10927,  Laws  of  issouri,  1945,  page  606,  provides, 
in  part,  as  follows: 

” * * * Any  cash  surplus  at  the  end  of  any 
fiscal  year  shall  be  carried  forward  and 
merged  with  the  revenues  of  the  succeeding 
year.  Payment  of  any  legal  unpaid  obliga- 
tions of  any  prior  year,  however,  shall  be 
a first  charge  in  the  budget  against  the 
revenues  of  the  budget  year:  * * 

Since  the  unpaid  obligations  of  1947  are  a first  charge  in 
the  budget  for  1943,  we  believe  that  the  revenues  of  1947  which 
were  not  turned  in  to  the  county  treasurer  until  194$  do,  as  a 
matter  of  fact,  constitute  a "cash  surplus"  and  should  be  con- 
sidered as  such  in  making  out  the  budget  for  1943  and  added  to 
the  anticipated  revenue  for  1943  in  determining  the  total  ampunt 
of  the  budget.  T^e  fact  that  the  money  is  credited  to  the  gen- 
eral revenue  account  and  used  to  retire  1947  warrants  does  not 
affect  t is  since  the  bud,  et  must  provide  for  the  payment  of  such 
1947  warrants. 

Since  the  quoted  portion  of  Section  10927,  supra,  provides 
that  the  cash  surplus  at  the  end  of  any  year  3hall  be  carried  for- 
ward and  merged  with  the  revenues  of  the  succeeding  year,  the 
county  treasurer  is  not  authorized  to  set  up  a separate  fund  from 
the  income  from  previous  years  and  cannot  refuse  to  pay  warrants 
of  the  current  fiscal  year  fro  3uch  fund.  The  provision  of 
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iection  10927  requiring  that  the  surplus  be  merged  with  the  gen- 
eral revenue  contemplates  that  all  payments  for  previous  years 
shall  be  a part  of  the  budget,  and  since  the  funds  from  previous 
years  are  merged  with  the  revenues  of  the  current  year,  no  sepa- 
rate fund  can  be  set  up,  but  payments  of  warrants  drawn  on  such 
fund  should  be  made  without  re  arc  to  the  source  of  the  revenues 
which  constitute  such  fund* 


CONCLUSION 


It  is  the  opiniou  of  this  department  that  in  counties  of  the 
second  class  the  county  court  ay  carry  forward  as  "cash  surplus'* 
money  collected  by  the  county  collector  in  December  but  not  paid 
to  the  county  treasurer  until  the  following  January. 

It  is  further  the  o inion  of  this  department  that  the  county 
treasurer  may  not  set  up  a separate  fund  of  income  from  previous 
years  and  refuse  to  pay  warrants  of  the  current  fiscal  year  from 
such  fund. 


Respectfully  submitted, 

C.  B.  BURNS,  Jr. 

As  istant  Attorney  General 


AP  ROVE!  : 


<!j . • 1 ; 

Attorney  General 
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FURNITURE  MANUFACTURERS  MUST)  Fur  nit  lire  manufacturers  who  buy  trees 
KEEP  RECORD  PROVIDED  IN  ) or  parts  of  trees  for  manufacture  into 

SECTION  4543;  ) timber  products  are  required  to  keep 

a record  as  provided  in  Section  4543, 
R.S.  Mo.  1939  including  the  section, 
township,  and  range  of  the  county  from 
which  such  timber  was  cut  and  taken. 


November  15,  1948 


Honorable  Hilton  S.  Kirby 
Assistant  Prosecuting  Attorney 
Green  County 
Springfield,  Missouri 


Dear  Mr.  Kirby: 

Your  recent  letter  and  enclosure  requesting  an  opinion  of  this 
office  with  reference  to  section  4543,  R.  3.  Mo.  1939,  reads  as 
follows: 

if 

"Please  render  >our  opinion  to  this  office  on  the  enclosed 
paper  which  is  self  explanatory." 

" A corporation  purchases  lumber  from  sawmill  in 
order  to  manufacture  the  same  into  furniture. 

It  retains  the  invoices  showing  the  quantities 
purchased  respectively  from  such  sellers,  but 
the  suggestion  has  been  made  that  this  does  not 
comply  with  the  latter  portion  of  Section  4543, 

R.  S.  Mo.  1939,  whioh  provides  that,  ‘Every  ... 
corporation  engaged  in  buying  any  railroad  ties,  staves, 
stave bolts  or  other  manufactured  timber  products  or 
any  trees  or  parts  thereof  for  manufacture  into 
timber  products,  shall  keep  a record  of  every  purchase 
and  said  record  shall  be  kept  in  a place  vrhere  such 
property  is  delivered  to  the  purchaser.  Said  record 
shall  contain  the  name  of  the  person  or  persons  from 
whom  such  property  was  purchased,  the  amount  thereof, 
the  date  of  purchase  and  the  legal  description  of  the 
section,  township  and  range  of  the  county  from  which 
such  timber  was  cut  and  taken,  which  Information 
shall  be  obtained  from  the  person,  or  persona  selling 
such  property  and  be  kept  open  for  public  Inspection 
during  business  hours,  and  any  person,  firm,  partner- 
ship or  corporation,  failing  so  to  do  shall  be  guilty 
of  a misdemeanor.* 


"It  has  been  suggested  that  the  Intent  of  the 
above  Is  that  it  shall  apply  only  to  such  persons 
as  sawmill  operators  or  any  other  persons  buying 
timber,  and  that  it  Is  not  intended  to  require  a 
furniture  manufacturer  to  do  more  than  keep 
invoices  showing  from  whom  and  in  what  amounts 
and  on  what  dates  and  for  what  price  sawed  lumber 
has  been  purchased.  The  language  of  the  Section, 
however,  may  be  construed  differently  and  for 
that  reason  the  opinion  of  the  Attorney  General 
showing  what  construction  officially  has  been 
placed  upon  this  portion  of  the  statute  is 
desired." 


The  specific  question  asked  In  the  above  letter  referring  to  said 
section  has  reference  to  the. latter  part  of  that  section,  which 
carries  a misdemeanor  penalty,  and  not  to  the  first  part  which 
carries  the  felony  penalty  and,  therefore,  the  first  portion  there- 
of, for  the  purpose  of  this  opinion,  will  not  be  considered. 


The  latter  part  of  said  section  on  which  this  question  is  asked 
is  as  follows: 


" # ■»  Every  person,  firm,  partnership,  or 

corporation  enraged  in  buyin:  any  railroad 

ties,  staves,  stavebolts  or  other  manufactured 

timber  products  or  any  tree's  or  parts  thereof 

for  manufacture  into  timber  products,  shall 

keep  a record  o£  every  such  purchase  and  said 

record  'shall  be  kept  In  a place  where  such 

property  is  delivered  to  tne  purchaser,  said 

record  shall  contain  the  name  of  the  person  or 

persons  from  whom  such  property  was  purchased, 

the  amount  thereof,  the  date  of  - purchase  and  the 

legal  description  of  the  section,  township  and 

range  of  the  county  from  which  such  timber  was 

cut  and  taken,  which  information  shall  be 

obtained  from  the  person,  or  persons  selling 

such  property  and  be  kept  open  for  public 

inspection  during  business  hours,  and  any  person, 

firm,  partnership  or  corporation,  failing  so  to 

do  shall  be  guilty  of  a misdemeanor."  (Underscoring  ours) 


The  pertinent' part  of  this  section  is,  "Every  person,  firm, 
partnership,  or  corporation  engaged  in  buying  * * * * any 


_o_ 
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trees  or  parts  thereof  for  manufacture  into  timber  products, 
shall  keep  a record  of  evory  such  purchase  and  said  record  shall 
be  kept  in  a place  where  such  property  is  delivered  to  the  purchaser," 
This  section  goes  on  to  say  what  the  record  shall  contain,  that  is, 
it  shall  contain,  "The  name  of  the  person  or  persons  from  whom 
such  property  was  purchased,  the  amount  thereof,  the  date  of 
purchase  and  the  leral  description  of  the  section,  township  ar.d 
raiy.e  of  'fcuhe  county- from  which  such  timber  was  cut  and  teiien." 

Apparently  only  one  construction  can  be  put  on  this  sect  Lon  and 
that  is,  that  the  provisions  thereof  apply  to  everyone  who  comes 
within  any  ono  of  the  classifications  stated  in  the  oeginning  of 
the  sentence  of  the  second  portion  of  this  section  and  would  apply 
to  furniture  manufacturers  as  well  as  to  any  other  person,  firm, 
partnership,  or  corporation  who  bought  any  trees  or  parts  thereof 
for  the  purpose  of  manufacturing  same  into  timber  products. 


CONCLUSION 


Therefore,  it  la  the  opinion  of  this  department  that  a furniture 
manufacture!*  who  buys  trees  or  parts  thereof  for  manufacturing 
into  timber  products  must  keep  the  record  provided  in  said  section 
including  the  legal  description  of  the  section,  township  and  range 
of  the  county  from  which  said  timber  was  cut  and  taken. 


Hespeotfully  submitted 


GORDON  P.  VEIN 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAVLC-;^^ 
ATTORNEY  GIN/ 
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oCHOOL  DISTRICT 
FUNDS : 


Four  questions,  funds,  transportation,  distri- 
bution of  funds,  school  hoard  district  liability, 


February  10,  1940 


7 


Kn  Howard  B.  Lang,  Jr. 
Trosecuting  Attorney 
Columbia,  Missouri 

Dear  Mr.  Lang: 


'/j 


u 


b>/ 


Your  opinion  request  received  by  this  office  roads  as 
follows : 


"An  opinion  is  requested  frcra  your  office 
on  the  following  facts: 

"Conley  School  District  in  this  county  has 
voted  the  minimum  levy  of  sixty- five  cents 
for  school  purposes.  On  three  other  occas- 
ions the  question  of  an  increased  levy  has 
been  voted  down.  The  directors  of  the 
school  district  now  aro  faced  with  the 
problem  concerning  both  the  conroon  school 
and  the  transportation  and  tuition  of  high 
school  children.  The  school  district  main-  _ 
tains  its  own  cosnmon  school  and  has  contracted 
with  a teacher  for  an  eight-months • school. 

The  funds  now  on  hand  and  in  sight  will 
probably  bo  sufficient  to  operate  the  common 
school,  but  will  not  provide  anything  at  all 
for  the  transportation  or  tuition  cf  high 
school  children. 

"The  transportation  setup  for  high  school 
students  is  operating  on  a schedule  approved 
by  the  Department  of  Education  of  this  state 
in  compliance  with  the  new  law,  namely  Sec- 
tion 10327,  as  amended  by  the  last  legislature. 
Tho  amendment  by  the  last  legislature  is  as 
follows : 

"Provided:  any  cost  incurred  for 
transporting  such  pupils  in  excess  of 
$3.00  per  month  for  each  pupil  trans- 
ported a distance  of  2 miles  or  more 
nay  be  collected  from  the  district  of 
the  pupils  residence,  if  said  cost  has 
been  determined  in  the  manner  proscribed 


Mr.  Howard  B.  Lang,  Jr. 


2 


by  the  State  Board  of  ixlucation.* 

"'Oia  following  questions  are  submitted t 

"1.  Should  all  available  funds  be  used  first 
and  exhausted  if  necessary,  in  continuing 
the  common  school,  without  any  contribution 
to  the  payment  of  tuition  or  transportation 
of  high  school  students? 

"2.  Vihat  is  the  obligation  of  the  district 
to  transport  and  pay  tuition  of  high  school 
students  where  no  funds  aro  available  and 
where  the  voters  have  refused  a sufficient 
levy? 

"3.  Can  protested  warrants  be  Issued  by  the 
directors,  if  they  know  at  the  time  that 
funds  are  not  available,  to  cover  either 
operation  of  the  common  school  or  transportation 
and  tuition  for  the  high  school  students  and 
what,  if  anything  Is  the  personal  liability 
of  the  individual  directors  for  such  action 
if  it  is  taken? 

"4.  If  your  opinion  is  that  the  high  school 
tuition  and  transportation  must  be  provided 
by  the  district,  can  the  court  fix  a levy 
binding  on  the  district  to  meet  this  obliga- 
tion?" 


I. 

As  we  understand  the  facts  your  school  district  has  and  main- 
tains an  elementary  school.  Also,  said  school  district  has  pupils 
seeking  high  school  courses,  but  your  district  does  not  have  and 
maintain  a high  school.  Further,  we  understand  that  your  school 
district  lias  levied  a tax  of  .65^  per  vlOO.00  assossed  valuation 
but  refuses  to  levy  at  a higher  rate.  You  have  not  stated  the 
amount  of  the  funds  available,  so  we  must  turn  to  the  statutes 
for  our  rules  and  analysis.  Your  first  question  reads: 

"1.  Should  all  available  funds  be  used 
first,  and  exhausted  if  necessary,  in 
continuing  the  common  school,  without  any 
contribution  to  the  payment  of  tuition 
or  transportation  of  high  school  students?" 
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In  ordor  to  answer  your  first  question  it  is  necessary  for 
us  to  refer  to  parts  of  the  Missouri  Constitution  for  1945,  and 
the  statutory  provisions  of  Missouri.  In  the  Constitution  of 
Missouri,  Art.  DC,  Section  1(a)  provides  that  the  General 
Assembly  shall  maintain  free  public  schools.  In  part  said  sec- 
tion provides) 

"Free  Public  Schools— Age  Limit— Separate 
Schools.— A general  diffusion  of  knowledge 
and  intelligence  being  essential  to  the 
preservation  of  the  rights  and  liberties 
of  the  people,  the  general  assembly  shall 
establish  and  maintain  free  public  schools 
for  the  gratutious  instruction  of  all 
persons  in  this  state  within  ages  not  in 
excess  of  twenty-one  years  as  prescribed 
by  law." 

Dlls  provision  of  the  Missouri  Constitution  has  long  been 
held  to  mean  that  the  Legislature  of  Missouri  was  under  a duty 
to  create  free  schools  in  the  State  of  Missouri,  Roach  v.  Board 
etc.,  of  St.  Louis  Pub.  School,  7 Mo.  App.  567.  Many  statutes 
have  been  passed  by  the  Legislature  of  Missouri  in  the  implementa- 
tion of  this  Constitutional  mandate,  see  Chapter  72,  Articles 
1-28,  R.  S.  Mo.  1939,  and  Session  Acts. 

under  Section  10454,  R.  S.  Mo.  as  amended.  Laws  of  1945,  p. 
1703,  it  is  provided,  in  part: 

"Hie  board  of  directors  of  euch  and  every  school 
district  in  this  state  is  hereby  empowered  and 
required  to  maintain  the  public  school  or  schools 
of  such  district  for  a period  of  at  least  eight 
months  in  each  school  year.*  * *" 

Section  10456,  he-^nacted  Laws  of  1945,  p.  1657,  define  how 
a teaching  unit  Is  classified.  Let  us  assume  that  your  school 
district  is  classified  as  a one  unit  elementary  teaching  unit. 

.that  then  is  the  guarantee  of  the  state  as  to  financial  assist- 
ance? 

Section  10454,  Laws  of  1945,  p.  1703,  provides: 

* *in  order  that  each  and  every  district 
may  have  the  funds  necessary  to  enable  the 
board  of  directors  to  maintain  the  school 
or  schools  thereof  for  such  minimum  term 
and  to  comply  with  the  other  requirements 
of  this  act,  it  is  hereby  provided  that 
when  any  district  has  legally  levied  for 
school  purposes  (teacher's  wages  and 
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incidental  expenses)  a tax  not  loss  than 
twenty  cents  on  each  one  hundred  dollars 
of  the  assessed  valuation  of  property 
therein,  such  districts  shall  be  allotted 
out  of  the  public  school  fund  of  the  state 
an  equalization  quota  to  be  determined  by 
adding  seven  hundred  and  fifty  dollaro  for 
each  olementary  teaching  unit  to  which  the 
district  is  entitled  according  to  the 
provisions  of  Section  10456  of  tills  law, 
one  thousand  dollars  far  each  high  school 
teaching  unit  to  which  the  district  is  en- 
titled according  to  the  provisions  of  Section 
10456  of  this  law,  and  the  amount  approved 
for  resident  transportation  and  then  sub- 
tracting from  the  total,  which  total  shall 
be  known  as  the  minimum  guarantee  of  such 
district,  the  sum  of  the  following  items} 

Bie  computed  yield  of  a tax  of  twenty  cents 
on  each  one  hundred  dollars  (.*100.00)  of 
the  assessed  valuation  of  the  property  of 
the  district,  tho  sum  received  the  pre- 
ceding year  from  the  county  and  township 
school  funds,  and  the  sum  estimated  to 
be  received  for  the  current  year  for  school 
purposes  from  the  railroad,  telegraph, 
utility  and  all  other  taxes  based  on  assess- 
ments distributed  by  the  state  tax  commission. 

* * *" 

In  applying  that  section  to  your  problem  it  is  apparent 
that  your  school  district  has  been  guaranteed  i 750 .00,  "and  the 
amount  approved  for  resident  transpor tatlon."  Prom  the  total 
of  those  two  items  is  subtracted  the  funds  raised  by  the  school 
districts  levy  of  .65^,  its  school  funds,  taxes  on  railroads, 
telegraph,  utility,  and  so  on  as  outlined  in  said  statute.  In 
short,  the  state  guarantees  ; 750 .00  as  a minimum  fund  for  a 
one  teaching  unit  elementary  school  district  in  the  event  such 
school  district's  levy  and  tax  receipts  fail  to  amount  to  *750.00. 
The  existence  of  this  fund  is  by  reason  of  tho  school  district 
maintaining  a one  teaching  unit,  a fortiori,  its  use  is  limited 
to  said  one  teaching  unit,  elementary  common  school.  Had  the 
required  levy  of  .20^  :er  v100.00  assessed  valuation  plus  the 
tax  receipts,  (or  .65^  levy  as  in  your  school  district)  amounted 
to  more  than  *750.00  an  excess  would  have  resulted,  and  we  be- 
lieve said  ox co ns  could  be  usea  by  the  school  district  for  any 
school  purpose. 

Briefly,  the  first  V?50.00  raised  by  the  provisions  of  sec- 
tion 10454,  supra,  is  limited  in  its  application  to  the  elementary 


Ur*  Howard  B.  Lang*  Jr 


-5- 


school  in  your  school  district*  If  an  excess  had  existed  it  could 
be  used  for  any  school  purpose*  if  no  excess  exists  then  other 
provisions  of  the  statute  must  be  considered* 

As  to  the  pupils  in  your  school  district  seeking  high  school 
facilities*  and  as  your  district  maintains  no  high  school*  we 
must  consider  the  following  statutes* 

Section  10458*  Re-enacted  Laws  of  1945*  page  1657*  provides: 

‘k 

"The  board  of  directors  of  each  and  every 
school  district  in  this  state  that  does 
not  maintain  an  approved  high  school 
offering  work  through  the  twelfth  grade 
shall  pay  the  tuition  of  each  and  every 
pupil  resident  therein  who  has  completed 
the  work  of  the  highest  grade  offered  in  . 
the  school  or  schools  of  said  district 
and  attends  an  approved  high  school  in 
another  district  of  the  same  or  an  adj- 
oining county*  or  an  approved  high  school 
maintained  in  connection  with  one  of  the 
state  institutions  of  higher  learning* 
whore  work  of  one  or  more  higher  grades 
is  offered;  but  the  rate  of  tuition  paid 
shall  not  exceed  the  per  pupil  cost  of 
maintaining  the  school  attended*  less  a 
deduction  at  the  rate  of  fifty  dollars 
for  the  entire  term,  which  deduction  shall 
be  added  to  the  equalisation  quota  of  the 
district  maintaining  the  school  attended* 
as  calculated  for  the  ensuing  year*  if  said 
district  is  entitled  to  an  equalisation 
quota,  if  the  district  maintaining  the 
school  attended  is  not  entitled  to  an  equal- 
ization quota*  then  3uch  deduction  shall  be 
added  to  the  teacher  quota  of  said  district* 
as  caluclated  for  the  ensuing  year*  but  the 
attendance  of  such  pupils  shall  not  be  counted 
in  determining  the  teaching  units  of  the 
school  attended;  and  the  cost  of  maintaining 
the  school  attended  shall  be  defined  as  the 
amount  spent  for  teachers'  wages  and  Incidental 
purposes*  In  case  of  any  disagreement  as  to 
the  amount  of  tuition  to  be  paid*  the  facts 
shall  be  submitted  to  the  state  board  of 
education*  and  its  decision  in  the  matter 
3hall  be  final*  Subject  to  the  limitations 
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of  this  section,  each  pupil  shall  be  free 
to  attend  the  school  of  his  or  her  choice; 
but  no  school  shall  be  required  to  admit 
any  pupil , or  shall  any  school  be  denied 
the  right  to  collect  tuition  from  a pupil, 
parent,  or  guardian,  if  the  same  is  not 
paid  in  full  as  hereinbefore  provided* 

In  no  case,  however,  shall  the  amount  coll- 
ected from  a pupil,  parent  or  guardian 
exceed  the  difference  between  fifty  dollars 
and  the  per  pupil  amount  actually  paid  by 
the  state,  nor  shall  the  amount  the  district 
of  the  pupil *s  residence  is  required  to  pay 
exceed  the  amount  by  which  the  per  pupil  cost 
of  maintaining  the  sch'col  attended  is  greater 
than  fifty  dollars*  If,  for  any  year,  the 
amount  collected  from  a pupil,  parent,  or 
guardian  exceed  (exceeds)  the  difference  be- 
tween fifty  dollars  and  the  per  pupil  amount 
actually  paid  by  the  state,  the  excess  shall 
be  refunded  as  soon  as  the  fact  of  an  over- 
charge is  ascertained* 

This  section  expressly  requires  the  "board  of  directors  of 
each  and  every  school  district  in  this  state"  to  pay  the  tuition 
of  a pupil  attending  high  school  in  another  school  district  where 
the  sending  district  does  not  maintain  such  facilities*  Further, 
"nor  shall  any  school  be  denied  the  right  to  collect  tuition 
from  a pupil,  parent  or  guardian,  if  the  same  is  not  paid  * * 

* e as  horeinbefore  provided*"  The  primary  obligation  is  upon 
the  board  of  directors,  even  though  the  pupil,  parent  or  guard- 
ian is  liable  to  the  statutory  extent  alsoi  see,  Linn  Consol* 
High  School  bist*  No*  1,  vs*  Pointer's  Creek  Public  School 
District,  No*  42,  Sup.  203  S.W.(2d)  721* 

Section  10327,  Re-enacted  Laws  of  1947,  page  494,  provides: 

"..hen  any  school  district  makes  provision 
for  transporting  any  or  all  of  the  pupils 
of  such  district  to  a central  school  or 
schools  within  the  district,  and  the 
method  of  transporting  is  approved  by  the 
state  board  of  education  the  amount  paid 
for  transportation,  not  to  exceed  three 
(^3*00)  dollars  per  month  for  each  pupil 
transported  a distance  of  two  miles  or 
more,  shall  be  a part  of  the  minimum 
guarantee  of  such  district  for  the  ensuing 
year*  .Then  the  board  of  directors  of  any 
school  district  makes  provision  for  trans- 
porting the  high  school  pupils  whose  tuition 
it  is  obligated  to  pay,  to  the  school  or 
schools  they  are  attending  and  the  method  of 
transporting  is  approved  by  the  state  board  of 
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education,  the  amount  paid  Tor  transporting 
such  pupils,  not  to  exceed  three  dollars 
(03*00)  per  month  for  each  pupil  transported 
shall  be  a part  of  the  state  apportionment 
to  such  district  for  the  ensuing  year,  if 
no  part  of  the  minimum  guarantee  of  such 
district  has  boon  used  to  pay  any  part  of 
the  cost  of  transporting  such  pupils* 
r*hen  the  board  of  directors  of  a district 
that  admits  nonresident  pupils  to  its  high 
school  makes  provision  for  transporting 
such  pupils  to  such  high  school,  and  the 
method  of  transporting  und  the  transportation 
routes  are  approved  by  the  state  board  of 
education  before  the  transportation  is  begun 
the  amount  spent  for  transporting  such  pupils, 
not  to  exceed  three  ($3*00)  dollars  per  month 
for  each  pupil  transported  shall  be  a part  of 
the  state  apportionment  to  such  district  for 
the  ensuing  year,  if  no  money  apportioned  to 
such  district  from  any  public  fund  or  funds 
has  been  used  to  pay  any  part  of  the  cost  of 
transporting  such  pupils,  except  money  appor- 
tioned to  such  district  to  pay  the  cost  of 
transporting  such  pupils:  Provided,  any  cost 
incurred  for  transporting  such  pupils  in  excess 
of  three  dollars  (£,3.00)  par  month  for  each 
pupil  transported  may  be  collected  iron  the 
district  of  the  pupil *s  residence,  if  said 
cost  has  been  determined  in  the  manner  pres- 
cribed by  the  state  board  of  education;  and 
provided  further,  that  for  the  transportation 
of  pupils  attending  private  schools,  between 
the  age 8 of  six  and  twenty  years,  where  no 
tuition  shall  be  payable,  the  costs  of  trans- 
porting said  pupils  attending  private  school 
shall  be  paid  as  herein  provided  for  the 
transportation  of  pupils  to  public  schools •** 

The  state  aid  guaranteed  by  sections  10387  and  10454,  supra, 
relating  to  transportation  costs  are  part  of  the  minimum  guarantee. 

In  summarizing  the  above  statutes  let  us  briefly  review  them. 

The  foregoing  sections,  namely  10454,  10458  and  10327,  supra, 
are  the  basic  guarantees  to  all  persons  not  over  twenty  years  of 
age  who  are  resident  of  a common  school  district. 

In  order  that  each  and  every  district  may  have  the  funds 
necessary  to  enable  the  board  of  directors  to  maintain  the  school 
or  schools  for  the  minimum  term  and  to  comply  with  the  other  re- 
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quirements  of  laar  the  state  provides  certain  aids  to  supplement 
the  districts  local  funds* 

inch  school  district  in  the  state  is  entitled  to  participate 
in  the  distribution  of  the  state  school  moneys*  Section  10454, 

Laws  of  1945,  page  1703  prescribes  che  basis  for  calculating  the 
amount  of  school  moneys  due  each  school  district*  Section  10456, 
Laws  of  1945,  page  1657  provides  that  a school  districts  appor- 
tionment guarantees  shall  be  based  on  toachin  units  and  lists 
the  table  for  determining  apportionment  units* 

A common  school  district  in  which  a one  teaching  unit  elemen- 
tary school  is  maintained  is  entitled  to  a minim -tan  guarantee  of 
at  least  $750*00  for  scnool  purposes  because  of  such  elementary 
school*  Also  the  district  is  entitled  to  additional  apportion- 
ments for  each  teaching  unit  according  to  the  conditions  stated 
in  the  law,  when  the  state  school  fund  is  in  excess  of  the 
amount  required  for  minimum  guarantees  and  other  basic  appor- 
tions including  tuition,  transportation,  and  other  special  aids* 

Section  10458,  supra,  provides  that  the  board  of  directors  of 
the  pupil's  home  district  shall  pay  the  tuition  cost,  less  the 
first  $50*00  which  shall  be  paid  by  the  state*  The  fifty  dollars 
to  be  paid  by  bho  state  is  apportioned  direct  to  tho  receiving 
district  that  maintains  the  high  school*  Tho  additional  cost  may 
be  paid  by  the  heme  district  and  the  board  of  directors  has  the 
authority  to  pay  the  tuition*  Hie  only  restriction  hero  is  that 
no  part  of  the  minimum  guarantee  shall  be  used  for  paying  tuition 
for  pupils  attending  high  school* 

Section  10327,  supra,  provides  that  tho  state  snail  pay 
direct  to  tho  receiving  high  school  tho  first  *3*00  of  the  cost 
of  transporting  such  pupils  when  the  high  school  provides  the 
transportation  facilities*  The  additional  cost  in  excess  of 
$3*00  incurred  for  transporting  non-resident  high  school  pupils 
may  be  collected  from  the  district  of  the  pupil's  residence  as 
provided  by  law* 

If  the  common  school  district  maintains  a high  school  then 
such  district  is  entitled  to  a thousand  dollars  for  each  high 
school  teaching  unit  which  is  also  made  a part  of  the  minimum 
guarantee*  If  the  school  district  does  not  maintain  a high  school 
then  the  district  under  Section  10458,  supra,  shall  pay  the  tuition 
of  each  and  every  pupil  resident  who  has  completed  the  highest 
grade  offered  in  the  district  who  attends  ?.n  approved  high  school 
In  another  district*  This  tuition  paid  by  the  district  is  less 
a deduction  of  $50*00  per  pupil  which  Is  paid  by  the  state  to  the 
district  which  the  high  school  pupils  attend* 
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Prom  the  facts  presented  In  your  request  li  appears 
that  tho  school  district  in  question  maintains  an  elementary 
school  but  does  not  maintain  a high  school  and  sends  its 
high  school  pupils  to  high  schools  in  other  districts* 
Applying  this  situation  to  the  law  stated  above  the  follow- 
ing procedure  should  be  adopted  by  the  school  district* 


(1)  Hie  minimum  guarantee  received  for  each 
elementary  teaching  unit  must  be  spent 
for  the  upkeep  and  education  of  the 
elementary  pupils* 


(2)  V.hcn  high  school  pupils  are  sent  to  a high 
school  in  another  district  the  state  pays 
£50*00  tuition  per  pupil  and  £3*00  per 
month  per  pupil  transportation  cost  which 
payment  is  mado  direct  to  the  receiving 
district*  The  sending  district  is  liable 
for  tho  tuition  and  transportation  costs 
in  excess  of  those  amounts* 


(3)  If  twenty  ( ,20/)  cents  or  wore  is  levied 

which  brings  in  an  amount  in  excess  of  the 
minimum  guarantee  provided  for  in  Section 
10456  thon  such  excess  may  bo  spent  for  any 
school  purpose  Including  the  costs  of  tui- 
tion and  transportation  of  high  school  pupils. 


(4)  If  the  district  levies  tho  maximum  of  sixty- 
five  ( ,6b/)  cents  and  the  income  is  not  suff- 
icient to  pay  the  expense  of  tho  district  and 
the  voters  of  the  district  refuse  to  authorize 
by  vote  a levy  In  excess  of  the  sixty- five 
( *65/)  cents  then  the  district  is  still  bound 
to  maintain  its  elementary  school  and  send  Its 
high  school  students  to  another  district*  In 
carrying  cut  thi3  duty  tho  district  must  follow 
strictly  the  requirements  set  out  In  paragraphs 
1,  2 and  3 above* 


Mr*  Howard  B*  Lang*  Jr. 


II* 

Your  second  question  reads  as  follows: 

"2*  What  is  the  obligation  of  the  district 
to  transport  and  pay  tuition  of  high  school 
students  where  no  funds  are  available  and 
where  the*  voters  have  refused  a sufficient 
lovyf" 

In  analyzing  your  question  the  v/ord  "obligation"  is  to  be 
considered* 

i 

Section  10453*  Laws  of  Missouri*  1945*  S*B«  No*  308*  page 
1662*  provides: 

"The  board  of  directors  of  each  and  every 
school  district  in  this  state  that  doos  not 
maintain  an  approved  high  school  offering 
work  through  the  twelfth  grade  shell  pay 
tho  tul tlon  of  each  end  overj  pup 11  res- 
ident therein  v/Vio  has  completed  the  work 
of  the  highest  grade  offered  in  the  school 
or  schools  of  said  district  and  attends  sn 
approved  high  school  in  another  district  of 
the  same  or  an  adjoining  county*  or  an  approved 
high  school  maintained  in  connection  with  one 
of  the  state  institutions  of  higher  learning 
where  work  of  one  or  more  higher  grades  is 
offered j*  * a" 

Therefore*  it  is  apparent  that  it  is  mandatory  upon  the 
school  district  to  furnish  tuitlon(and  transportation)  in  accor- 
dance with  the  above  quoted  statute*  What  exactly  is  meant  by 
the  part  of  your  question  which  reads*  "Where  no  funds  are  avail- 
able and  where  the  voters  have  refused  a sufficient  levy"  is  not 
clear*  In  question  ono*  above*  it  was  pointed  out  that  the 
transportation  cost  not  in  excess  of  three  dollars  is  borne  by 
the  state*  Section  10327*  R*  S*  ho.  1939*  and  that  the  cost  in 
excess  of  three  dollars  ntay  be  collected  from  the  district  of 
the  pupil's  residence  under  the  sa  «e  section*  ftiere  is  no 
question  as  to  the  existence  of  the  obligation  of  a school  dis- 
trict to  furnish  tuition  and  transportation  to  pupils*  your 
question  conceals  a concern  as  to  where  the  funds  are  to  come 
fro m*  Keep  in  mind  the  conclusion  of  question  one  above  as  to 
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the minimum  guarantee,  oectlon  103 B7,  S,  13.  ,/84,  aa  passed 
by  the  04th  General  Assembly,  provides : 

"'.Then  any  school  district  makes  provision  for 
transporting  any  or  all  of*  the  pupils  of  such 
district  to  a central  school  or  schools  within 
the  district,  and  the  method  of  transporting 
is  unproved  by  the  state  bo-rd  of  education  the 
amount  paid  for  -transportation,  not  to  exceed 
three  (,>3,00)  dollars  per  month  for  each  pupil 
transported  a distance  of  two  miles  or  more, 
shall  be  a part  of  the  minimum  guarantee  of 
such  clTstrlct  for  the  ensuing  year,  .Vhcn~The 
board~*of  directors"^?  any  school  district 
: iako3  provision  for  transpox  iinr;  t ' .c  hlgK 
s c;  ool  pup  1 Is  ""wh  o a e tuition  it  Ts  oblTgaEed 
to  pay,  to  the  school  or  schools  thoy  are 
attending,  and  the  method  of  transporting 
is  approved  by  thfe  state  bo  rd  of  education, 
the  amount  paid  ^or  transporting  such  pupils, 
not  to  exceed  three  dollars  (v'3*00)  per 
month  for  each  pupil  transported  shall  be  a 
part  of  the  state  aoportionment  to  such 
district  for  the  ensuing  year,  if  no  part 
of  the  minimum  guarantee  of  such  district 
has  been  used  to  puy  any  part  of  the  coat 
of  trans  pox’ ting  such  pupils,  * * # provided, 
any  cost  incurred  for  transpoi ting  such 
pupils  in  excess  ox'  three  dollrs  (*>3,00) 
per  month  for  each  pupil  transported  may 
be  collected  from  the  district  of  the  pupil’s 
residence,  if  said  cost  has  been  deter  lined  in 
the  manner  prescribed  by  the  state  board  of 
education;  *■  *■  * ", 

The  cost  of  any  transportation  in  excess  of  throe  dollars 
"may  be  collected  Iron  the  district  of  the  pupil’s  residence," 

Thereforo,  we  see  that  unacr  the  statutes  a school  district 
must  provide  high  school  facilities  and  if  it  is  necessary  to 
transport  the  pupils  in  o-  der  th  ;t  he  receive  such  educational 
facilities  the  cost  is  boi’ne  by  the  state  and  the  district  in 
which  the  pupil  resides.  The  correct  solution  for  your  problem 
would  huve  been  for  the  school  district  to  levy  a sufficient 
tax  for  this  expenditure.  Ho.vevor,  the  other  possible  solution 
would  be  for  the  transporting  school  district  to  seek  a Judgment 
against  the  district  of  the  pupil’s  residence.  That  a suit  will 
lie  by  ono  school  district  against  another,  see  kiss  uri  Digest 
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Vol.  25,  Kay  112-126*  Further,  that  the  Courts  of  this  State  will 
enforce  the  collection  of  a valid  judgment,  see  State  ex  rel* 

Y/ood  v.  Hamilton,  136  S.v.  * (2d)  699,  whore  the  Springfield  Court  of 
Appeals  held  that  mandamus  was  the  proper  remedy  to  require 
school  district  directors  to  recommend  additional  tax  levy  for 
payment  of  judgment  against  the  district* 

So  in  answer  to  your  second  question  one  sees  that  where 
there  is,  as  there  is  in  Missouri  a statutory  duty  upon  a school 
district  to  furnish  high  school  facilities  (Section  10458)  and 
pupils  do  attend  another  high  school,  in  lieu  of  one  not  being 
furnished  by  the  district  of  the  pupil* s residence,  the  State 
will  pay  the  cost  of  transportation,  not  in  excess  of  three 
dollars  (Section  10327)  which  sum  is  over  and  above  the  minimum 
guarantee  (Section  10454),  the  district  transporting  the  pupil 
may  collect  the  cost  in  excess  of  throe  dollars  from  the  district 
of  -he  pupil's  residence  (Suction  10327)  either  from  funds  avail- 
able or  by  suit  and  the  collection  of  a Judgment  (Wood  v*  Hamilton, 
136  5*  * (2d)  699)*  Jho  fact  that  there  are  no  funds  available 
for  transportation  otr  the  fact  that  the  voters  refuse  to  levy  a 
sufficient  tax  for  such  transportation  is  no  defense  or  relief 
from  the  duty  to  provide  the  required  educational  facilities* 

' V 


III. 

Your  third  question  reads  as  follows s 

v 

"3*  Can  protested  warrants  be  issued  by 
the  directors,  if  they  know  at  the  time 
that  funds  are  not  available,  to  cover 
either  operation  of  the  com  on  school 
or  transportation  and  tuition  for  the 
high  school  students  and  what.  If  any- 
thing, is  the  personal  liability  of  the 
individual  directors  for  such  action 
If  It  is  taken?” 

The  answer  to  this  question  is  found  in  Sectim  1036G,  R,S. 
Mo*  1939,  where  it  provides: 

"*  x,  * No  warrant  shall  be  drawn  lor  the 
payment  oi  any  school  dlst.-ict  indebtedness 
unless  there  is  sufficient  money  in  the 
treasury  and  in  the  proper  fund  for  the 
payment  of  aald  indebtedness  * * * " . 

• 

as  to  the  personal  liability  of  the  directors  of  a school 
district  should  they  issue  a warrant  with  the  knowledge  that  no 
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funds  aro  available  we  again  refer  to  Section  10366,  1943,  page  893 
and  the  Interpretations  given  said  statute  In  Missouri,  annotated 
Statutes,  vol#  21,  p#  435#  The  first  sentence  of  said  section 
reads : 


"All  moneys  arising  from  taxation  shall 
be  paid  and  only  for  the  purposes  for 
which  they  were  levied  and  collected 
* * 


The  powers  of  the  board  of  directors  are  limited  to  those 
listed  in  the  statute;  Conley  School  District  No#  6 of  Jackson 
City  v#  Shawhan,  273  3#  V»#  182,  Mo#  Digest,  Vol.  25,  key  55  to 
63#  School  warrants  can  only  be  issued  by  the  order  of  the 
board  of  directors;  Miller  v.  Alsbaugh,  2 8#  W#  (2d)  203#  In 
the  case  of  Jacquemin  & Shenker  v#  Andrews,  40  Mo.  App#  507, 
l#c#  510,  the  Court  of  Appeals  passed  on  a matter  quite  similar 
to  the  one  presented  in  your  third  question,  l.c#  510,  Smith, 
P#J#  wrote* 

"*  » *v$e  may  add  that  the  government 
of  the  school  district  is  vested  in  a 
board  of  directors,  composed  of  three 
members#  'Their  powers  and  duties  are 
prescribed  by  statute#  For  the  per- 
formance of  these  duties  they  receive 
no  salary  or  compensation#  It  is  a 
trust  reposed  in  them,  the  execution 
of  which  is  oftentimes  attended  with 
difficulty  and  embarrassment;  and 
the  question  which  we  have  to  determine 

is,  whether  these  officers  are  personally 
liable  upon  the  facts  stated  in  the 
petition,  which  stands  admitted  by  the 
demurrer#  The  allegation  is  that  they 
caused  an  order  to  be  drawn  on  the  county 
treasurer  for  teacher* s wages,  when  they 
knew  there  was  then  no  money  in  that  fund# 

It  is  not  alleged  that  there  did  not  after- 
wards, during  that  school  year,  come  into 
the  teacher's  fund  moneys  from  the  state, 
county  or  district,  out  of  which  said 
warrant  could  be  paid,  so  that  there  was 

no  provision  made  to  meet  it#  V.'e  take 

it,  that,  while  the  board  of  directors 
were,  by  the  implication  of  the  statute, 
prohibited  from  drawing  said  warrant  on 
the  treasury,  unless  there  was  money  on 
hand  of  that  fund  out  of  which  it  could 


Mr#  Howard  B*  Lang*  Jr* 


14- 


bo  paid,  still  this  prohibition  must  not 
be  construed  so  as  to  preclude  the  direct- 
ors from  anticipating  this  fund,  if  the 
amount  of  their  warrant  could  subsequently 
be  paid  out  of  any  money  coming  into  the 
county  treasury  for  that  school  year, 
from  either  or  all  of  the  three  sources 
from  which  that  fund,  by  law,  is  derived* 

"Ihe  provisions  of  the  school  law  must 
be  construed  liberally  so  as  to  give  them 
a practical  effect*  •» 

It  should  be  kept  in  mind  that  the  above  quoted  case  did 
not  hold  the  board  of  school  directors  liable  for  a warrant  drawn 
against  the  proper  fund,  which  fund  hud  bean  exhausted*  However, 
misapplication  of  funds  is  another  question,  see  Consolidated 
School  District  No*  6 vs*  Shawhan,  273  S.  W*  184*  Therefore, 
under  the  Andrews  c&3e,  cited  supra,  if  the  school  board  orders 
a warrant  drawn  against  a fund,  which  they  know  is  exhausted  they 
are  not  personally  liable  as  long  as  they  cannot  be  proved  to 
know  that  the  funds  may  not  'co~io  Into  existence*  In  other  ' 
words  the  scKool  board  may  issue  warrants  on  anticipated  funds, 
but  the  court  did  not  pass  upon  the  question  of  the  director’s 
liability  for  a warrant  drawn  against  an  exhausted  fund  where  no 
revenue  was  anticipated*  However,  since  the  Andrews  case  held 
that  the  school  directors  were  not  liable  personally  for  a 
warrant  drawn  a;  ainst  an  exhausted  fund,  where  there  was  no 
denial  of  any  anticipated  funds  it  might  be  concluded  that  under 
the  Andrews  case  that  if  the  school  directors  ordered  a warrant 
drawn  against  an  exhausted  fund,  ful^ knowing  no  funds  existed 
and  none  were  anticipated  and  in  the  face  of  the  statute,  sec- 
tion 10366,  then  the  school  directors  would  be  personally  liable 
for  the  warrant* 


IV* 

Your  fourth  and  last  question  reads  as  follows i 

"4*  If  your  opinion  is  that  the  high  school 
tuition  and  transportation  must  be  provided 
by  the  district,  can  the  court  fix  a levy 
binding  on  the  district  to  meet  this  oblig- 
ati on?  ” 

Under  the  statutes  quoted  supra,  this  office  is  of  the  opinion 
that  tuition  and  transportation  must  be  provided  by  the  district 
of  the  pupil’s  residence.  Whether  or  not  "the  court  can  fix  a 
levy  binding  on  the  district  to  meet  this  obligation"  turns  upon 
several  things*  First,  the  route  of  transportation  must  be  app- 
roved by  the  State  Board  of  .education.  Section  10327,  R*  S*  Mo* 
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1939.  Secondly,  the  transporting  district  must  be  unable  to 
collect  from  the  district  of  the  pupil's  residence.  Further,  a 
valid  judgment  must  be  obtained  against  the  district  of  the  pupil's 
residence,  then  under  the  case  of  State  ex  rel.  Wood  v.  Hamilton, 
136  S.  W • ( 2d ) 699,  mandamus  will  lie  to  enforce  the  collection 
of  an  additional  school  levy  for  payment  of  the  Judgment  against 
the  district.  At  local  citation  700,  the  court  helds 

"It  is  our  conclusions  that  mandamus  is  the 
only  available  procedure  to  a judgment 
creditor,  to  enable  him  to  collect  a judg- 
ment under  the  facts  presented  here.  19118 
court  recently  held  in  the  case  of  State  ex 
rel.  Huff t v.  Knight  et  al«.  Mo.  App.  121 
S.  W.  (2d)  762,  764,  that  mandamus  'cannot  be 
employed  to  control  the  discretion  of  one 
authorized  to  determine  the  levy  necessary 
to  provide  funds  necessary  for  a district. 

Yet,  a school  district  owes  the  duty  to  pay 
an  obligation  established  by  a judgment 
against  it,  and  its  officors  are  required 
to  take  such  steps  as  the  Constitution 
authorizes  for  the  immediate  discharge  of 
the  liability  fixed  by  the  judgment.  Its 
duty  to  do  so  results  from  the  plain  moral 
as  well  as  the  legal  obligation  of  a munici- 
pality or  district  to  pay  its  debt  and  no 
discretion  within  the  legal  limitation 
of  the  performance  of  the  duty  can  rightfully 
be  claimed  or  exorcised.  * * *'Ihe  duty  of 
a school  district  to  discharge  its  obligations, 
if  it  can  do  so  by  a levy  within  the  limits 
provided  by  law,  is  mandatory  upon  the  district 
and  its  directors,  and  it  is  mandatory  that 
they  certify  a levy  within  the  legal  limits, 
sufficient  to  retire  the  obligations  of  the 
district  and  mandamus  does  not  interfere  with 
any  discretionary  powers  entrusted  to  the 
directors.  State  ex  rel.  R.  3*  Funs ten  Co. 
v.  Becker  et  al..  Judges  of  St.  Louis  Court 
of  Appeals,  318  Mo.  516,  1 S.  Vi.  (2d)  103; 

State  ex  rel.  Kirkwood  School  District  v. 

Herpei,  Mo.  App.,  32  S.W.(2d)  96* »" 

/ . 

CONCLUSION 


This  department  is  of  the  following  opinion x 

A. 

(1).  The  minimum  guatantee  received  for  oach 
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elementary  teaching  unit  must  be  spent  for 
the  upkeep  and  education  of  the  elementary 
pupils • 

(2) .  When  high  school  pupils  are  sent  to  a high 

school  In  another  district  the  state  pays 
$50.00  tuition  per  pupil  and  $3.00  per  month 
per  pupil  transportation  cost  which  payment 
Is  made  direct  to  the  receiving  district. 

The  sending  district  is  liable  for  the  tuition 
and  transportation  costs  in  excess  of  these 
amounts . 

(3) .  If  twenty  ( .20pO  cents  or  more  is  levied  which 

brings  in  an  amount  in  excess  of  the  minimum 
guarantee  provided  for  in  Section  10456  then 
such  excess  may  be  spent  for  any  school  purpose 
including  the  costs  of  tuition  and  transpor- 
tation of  high  school  pupils. 

(4) .  If  the  district  levies  the  maximum  of  sixty- 

five  ( .65p0  conts  and  the  income  is  not  suff- 
icient to  pay  the  expense  of  the  district  and 
the  voters  of  the  district  refuse  to  authorize 
by  vote  a levy  in  excess  of  the  sixty-five 
( .65^)  cents  then  the  district  is  still  bound 
to  maintain  its  elementary  school  and  send  its 
high  school  students  to  another  district.  In 
carrying  out  this  duty  the  district  must  follow 
strictly  the  requirements  set  out  in  paragraphs 
1,  2 and  3 above. 

(B) .  As  there  is  a statutory  duty  upon  a school  district  to 
furnish  school  facilities  (Sec.  10458)  and  pupils  do  attend 
another  high  school,  the  State  will  pay  the  cost  of  transpor- 
tation not  in  excess  of  three  ($3.00)  dollars  which  sum  is  over 
and  above  the  minimum  guarantee  (Sec.  10454),  and  the  district 
transporting  the  pupils  i ay  collect  the  cost  in  excess  of  three 
($3,00)  dollars  from  the" district  of  the  pupil»s  residence. 

(C) .  The  directors  of  the  school  board  may  issue  warrants  on 
anticipated  funds,  but  are  personally  liable  for  warrants  drawn 
against  funds  where  the  directors  have  full  knowledge  the  fund 
is  exhausted  and  no  funds  are  anticipated. 

(D) .  If  a proper  judgment  is  obtained  by  one  school  district  < 
against  another,  mandamus  will  lie  to  enforce  the  collection  of 
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an  additional  levy  for  payment  of  the  judgment  If  said  levy  is 
within  the  amount  authorized  by  the  Constitution*  sixty five 
(*65^)  cents* 


Respectfully  submitted* 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


AlFROVKDt 
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Attorney  General 
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MAGISTRATES:  Magistrate  is  not  in  violation  of  the  nepotism 

NEPOTISM:  law  by  the  county  court  appointing  his  sister 

COUNTIES:  to  assist  him  under  Section  21,  page  241,  Laws 

of  Missouri,  1947. 


March  12,  1948 


Honorable  J.  Harry  Latham 
Prosecuting  Attorney 
Andrew  County 
Savannah,  Missouri 

Dear  Sir: 

We  are  in  receipt  of  your  request  for  an  official  opinion 
which  reads: 

"'A',  a county  in  Missouri,  has  a population 
of  14,000.  At  the  General  Election  1946,  B. 
was  duly  elected  as  Probate  Judge  and  Ex-of- 
ficio  Magistrate  thereof.  Since  January  1, 

1947,  he  has  been  duly  qualified  and  acting 
in  such  capacity. 

"B.  appointed  his  official  clerk  as  provided 
by  law.  In  addition,  he  requested  the  County 
Court  of  A.  county  to  provide  him  with  addi- 
tional stenographic,  clerical  and  secretarial 
help,  without  designating  in  writing  or  of 
record  the  name  of  the  individual  to  be  em- 
ployed. The  County  Court  of  A.  County  entered 
upon  its  records  an  entry  purporting  to  em- 
ploy C.  to  supply  such  service  to  Mr . B.  C. 
is  the  sister  of-B. 

"May  I have  your  opinion , based  upon  the  above 
facts,  to  the  following  two  questions. 

"1.  Has  B.  violated  the  anti-nepotism  provi- 
sions and  if  so,  to  such  an  extent  as  to  for- 
feit the  office. 

"2.  Is  the  County  Court,  clerk  and  treasurer 
of  A.  county  legally  authorized,  knowing  C.  to 
be  B's  sister,  to  pay  compensation  to  her  for 
work  done  in  B * s office." 
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Section  6,  Article  VII  of  the  Constitution  of  Missouri,  1945, 
supersedes  Section  13,  Article  XIV  of  the  Constitution  of  Missouri, 
1875,  and  reads: 

"Any  public  officer  or  employee  in  this  state 
who  by  virtue  of  his  office  or  employment  names 
or  appoints  to  public  office  or  employment  any 
relative  within  the  fourth  degree,  by  consan- 
guinity or  affinity,  shall  thereby  forfeit  his 
office  or  employment." 

Section  21,  page  241,  Laws  of  Missouri,  1947,  authorizes  mag- 
istrates to  appoint  a clerk  and  as  many  deputies  as  necessary  and 
fix  their  salaries.  However,  the  amount  fixed  as  salaries  must  not 
exceed  that  allowed  for  such  services  in  the  act  under  Section  22, 
page  775,  Laws  of  Missouri,  1945.  This  provision  further  authorizes 
the  county  court,  when  the  need  exists,  at  the  cost  of  the  county 
to  provide  additional  clerks,  deputies  and  other  employees  who  shall 
serve  at  the  pleasure  of  the  magistrate.  Section  21,  Laws  of  Mis- 
souri, 1947,  reads  in  part  as  follows: 

"In  all  counties  each  magistrate  shall  by  an 
order  duly  made  and  entered  of  record  appoint 
and  fix  the  salary  of  a clerk  of  his  court  and 
may  appoint  such  deputies  and  employees  as  may 
be  necessary  for  the  proper  dispatch  of  the 
business  of  his  court  and  fix  their  salaries 
at  such  sum  as  in  his  discretion  may  seem  prop- 
er. The  total  salaries  of  clerk,  deputies  and 
other  employees  paid  by  the  state  shall  in  no 
event  exceed  the  annual  amount  fixed  in  this 
act  for  clerk  and  deputy  clerk  hire  of  such 
courts , provided , that  in  any  county  where 
need  exists , the  county  court  is  hereby  au- 
thorized, at  the  cost  of  the  county,  to  pro- 
vide such  additional  clerks,  deputy  clerks  or 
other  employees  as  may  be  required  and  to  pro- 
vide funds  for  the  payment  of  salaries  or  parts 
of  salaries  of  clerks,  deputy  clerks  and  other 
employees , in  addition  to  the  amounts  payable 
by  the  state  under  this  act.  All  such  clerks, 
deputies  and  employees  shall  serve  at  the 
pleasure  of  the  magistrate.  * * * " 

In  State  vs.  Becker,  81  S.W.  (2d)  948,  l.c.  949,  950,  a va- 
cancy arose  for  a commissioner  of  the  St.  Louis  Court  of  Appeals. 

The  commissioner  to  be  appointed  was  related  within  the  fourth 
degree  by  consanguinity  to  one  of  the  judges  of  said  court,  who 
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normally  would  participate  in  the  selection  of  a commissioner  of 
said  court.  The  judge  related  to  the  candidate  for  office  of  com- 
missioner refused  to  participate  in  the  selection  of  a commissioner, 
and  did  not  in  any  manner  by  connivance  attempt  to  influence  the 
remaining  members  of  the  court  in  the  selection  of  a commissioner. 
The  court  held  that  the  two  remaining  members  of  the  court  could  ap- 
point as  commissioner  the  candidate  related  within  the  fourth  degree 
to  the  judge  who  refused  to  participate  in  the  selection,  since  they 
constituted  a majority  of  the  court,  and  in  so  holding  said: 

"We  are  of  the  opinion  that  the  reason  of  de- 
cision, as  it  appears  in  the  quotation  given, 
and  as  stated  in  the  provision  itself,  does 
not  support  relator's  position.  The  essence 
of  the  provision  and  likewise  of  said  deci- 
sion is  the  power  of  appointment  vested  in  one 
and  the  successful  exercise  thereof  by  him  in 
accomplishing  the  appointment  of  his  relative. 

Action,  direct  or  indirect,  not  inaction  is 
prohibited.  * * * " 


CONCLUSION 

Therefore,  in  view  of  the  facts  stated  in  your  request  and 
the  foregoing  decision,  we  are  of  the  opinion  that  the  magistrate, 
in  this  instance,  has  not  violated  the  nepotism  law  of  this  state. 

Respectfully  submitted, 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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OFFICERS: 
UNIVERSITY: 
PROFESSORS : 


Professor  who  accepts  royalty  checks 
for  books  used  in  the  University 
violates  Section  10811. 


April  9,  19^8 


Honorable  Howard  B.  Lang,  Jr. 

Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Mr.  Lang: 

This  is  in  reply  to  your  request  for  an  opinion,  which 
reads  as  follows: 

"Mr.  A,  a professor  at  the  University  of 
Missouri,  writes  a book  using  his  knowl- 
edge, research,  and  experience  in  a 
technical  field  in  the  preparation  of  his 
manuscript.  This  book  is  turned  over  to 
a publisher,  who  publishes  this  book, 
either  in  book  form,  or  in  mimeographed 
pamphlet  form,  which  is  sold  through  the 
regular  channel  of  retail  book  stores  to 
students  at  the  University  of  Missouri 
and  in  other  universities  where  the  sale 
of  this  book  or  pamphlet  can  be  promoted. 

The  publisher  of  the  book  pays  to  Mr.  A, 
the  professor,  a regular  publishers 
royalty,  which  is  based  on  the  number  of 
copies  of  the  book  or  pamphlet  that  are 
sold. 

"Question:  Is  Mr.  A violating  the  provi- 

sions of  Section  10811  by  accepting  these 
royalty  checks  from  the  publisher?" 

Section  10811,  R.S.  Mo.  1939,  provides: 

" If  any  member  of  the  board  of  curators, 
president j_  professor,  teacher  or  other 
officer  or  employee  of  the  state  univer- 
sity shall  be  directly  or  Indirectly 
interested  in  any  contract  for  furnishing 
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supplies  for  said  university  or  any  of  the 
departments  thereof,  or  in  any  work  to  be 
done  upon  any  of  the  buildings  of  said 
university  or  repairing  of  the  same,  or 
ornamenting  the  grounds  thereof  or  fencing 
the  same,  or  if  said  curators,  or  any  one 
of  them,  or  the  president  or  any  professor , 
teacher  or  other  officer  or  employee  shall 
keep  for  sale  or  be  Interested  in,  directly 
or  Indirectly,  the  sale  of  any  school  furni- 
ture or  apparatus,  books,  maps,  charts  or 
stationery  used  in  said  university  or  any 
department  thereof,  such  person  or  persons 
shall  be  deemed  guilty  of  a misdemeanor, 
and  upon  conviction  be  fined  not  less  than 
two  hundred  dollars  or  imprisoned  in  the 
county  jail  where  said  offense  is  committed 
not  less  than  three  months,  or  by  both  such 
fine  and  imprisonment."  (Underscoring  ours.) 

Section  10811  is  a penal  statute  and  as  such  should  be 
strictly  construed.  However,  the  rule  of  strict  construction 
must  not  be  followed  if  by  doing  so  the  scope  and  purpose  of 
the  act  would  be  narrowed  so  as  not  to  include  cases  which  are 
obviously  within  its  provisions.  Abbott  v.  Western  Union  Tel. 
Co.,  210  S.W.  769.  The  first  underscored  part  of  Section 
10811  follows  very  generally  the  language  used  in  similar 
statutes  prohibiting  the  personal  interest  of  a public  officer 
in  a contract  which  is  let  by  the  group  of  which  he  is  a mem- 
ber. The  second  underscored  part  of  Section  10811  goes  even 
farther  than  the  provisions  generally  used  in  these  public 
officer  contracts.  By  the  very  words  themselves  it  forbids 
interest,  directly  or  indirectly,  by  the  named  officers  or 
employees  in  the  sale  of  miscellaneous  articles  used  in  the 
University  or  any  of  its  departments. 

We  will  assume  for  the  purposes  of  this  opinion  that  the 
professor  used  as  an  example  in  your  request  is  not  keeping 
for  sale  and  is  not  directly  interested  in  the  sale  of  books 
in  which  he  has  a pecuniary  interest.  Therefore,  if  there  is 
any  violation  of  Section  10811  it  must  be  because  the  professor 
is  indirectly  interested  in  the  sale  of  books.  We  have  been 
unable  to  find  cases  which  are  directly  in  point  with  the 
question,  but  we  believe  that  the  cases  arising  under  the 
public  officer  contracts  are  similar  in  defining  "indirectly 
interested . " 
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In  the  case  of  Stockton  Plumbing  & Supply  Co.  v.  Wheeler, 
229  Pac.  1020,  the  facts  were  that  one  Charlesworth  was  a 
member  of  the  city  council  of  the  city  of  Stockton  and  at  the 
same  time  was  employed  as  a sheet  metal  foreman  by  the  peti- 
tioner at  the  time  the  petitioner  was  awarded  a contract  for 
the  doing  of  certain  work.  The  court  held  that  the  personal 
Interest  of  a public  officer  in  a contract  may  be  indirect 
only,  still  such  interest  would  be  contrary  to  public  policy 
because  "a  public  officer  in  the  discharge  of  his  duties  as 
such  should  be  absolutely  free  from  any  influence  other  than 
that  which  may  directly  grow  out  of  the  obligations  that  he 
owes  to  the  public  at  large."  (l.c.  1024) 

In  Yonkers  Bus,  Inc.  v.  Maltbie,  et  al.,  23  N.Y.S.  (2d) 

87,  at  page  91,  the  court  said: 

"Interest,  'direct  or  indirect'  in  a con- 
tract may  include  an  interest  the  fruition 
of  which  is  postponed  or  implicit  as  well 
as  one  which  is  immediate  and  in  stated 
terms . " 

In  Witmer  v.  Nichols,  320  Mo.  665,  8 S.W.  (2d)  63,  the 
Supreme  Court  of  Missouri  had  before  it  a case  in  which  a 
member  of  the  school  board  was  held  to  be  indirectly  Interested 
in  a contract  for  the  sale  of  land  to  the  school  board.  Al- 
though the  pecuniary  gain  to  the  board  member  was  only  In- 
direct, mainly  by  virtue  of  a rise  in  value  of  land  In  which 
he  was  interested,  the  court  said: 

" * * * But  on  either  theory  of  fact  the 
transactions,  in  so  far  as  the  School 
District  was  involved,  contravened  public 
policy.  Nichols  as  a member  of  the  Board 
of  Directors  owed  the  School  District  an 
undivided  loyalty  in  the  transaction  of 
its  business  and  in  the  protection  of  Its 
interest;  this  duty  he  could  not  properly 
discharge  in  a matter  in  which  his  own 
personal  interests  were  involved.  The 
principle  is  so  well  settled  that  we  do 
not  deem  it  necessary  to  cite  authorities." 

When  the  professor  receives  a royalty  check  for  books 
used  in  the  University,  it  Is  our  opinion  that  following  the 
general  rules  as  exemplified  In  the  preceding  cases  he  does 
have  at  least  an  indirect  interest  in  the  sale  of  the  books 
because  of  the  pecuniary  interest  flowing  to  him  in  the  form 
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of  royalty  payments.  We  are  further  of  the  opinion  that  the 
provisions  of  this  act  contemplate  books  which  are  required 
to  be  used  by  the  students  in  the  regular  classroom  work, 
those  which  are  listed  as  required  outside  reference  and  also 
those  books  which  are  suggested  as  supplementary  or  additional 
reading  matter  or  reference  in  connection  with  the  books  which 
are  actually  listed  by  the  University.  This,  for  the  reason 
that  we  believe  the  object  intended  to  be  accomplished  by  the 
statute  was  to  obviate  the  possibility  of  the  various  named 
officers  and  employees  of  the  University  taking  advantage  of 
their  position  to  promote  by  indirect  means  the  use  of  such 
books.  It  should  be  noted  that  the  opinion  is  limited  in  its 
application  to  the  books  used  in  the  University  of  Missouri 
and  has  no  reference  to  those  used  at  other  colleges  or  uni- 
versities which  may  adopt  the  same. 

While  we  take  cognizance  of  the  established  practices  of 
professors  writing  books  to  be  used  in  connection  with  their 
class  lectures,  we  must  also  recognize  that  the  questions  of 
the  wisdom,  practice,  policy  or  expedience  of  a statute  which 
might  tend  to  discourage  the  practice  of  these  writings  are 
for  the  Legislature  alone.  We  must  accept  the  law  as  it  is 
written . 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a 
professor  at  the  University  of  Missouri  who  accepts  royalty 
checks  from  a publisher  for  books  used  in  the  University  or 
one  of  its  deoartments  violates  the  provisions  of  Section 
10811,  R.S.  Mo.  1939. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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INSURANCE:  Personal  property  in  the  office  of  a farmers 

TAXATION:  mutual  insurance  company  is  taxable  in  this  State. 


April  16,  1948 


Honorable  Howard  B.  Lang,  Jr. 
Prosecuting  Attorney 
of  Boone  County 
Columbia,  Missouri 


Dear  Sir: 


This  will  acknowledge  receipt  of  your  request 
for  an  opinion,  which  reads,  in  part: 

"The  Assessor  and  Collector  of  this 
county  would  like  an  opinion  as  to 
whether  or  not  a farmers  mutual  in- 
surance company,  organized  under  Ar- 
ticle 15  of  Chapter  37,  R.S.  Mo. 

1939,  is  subject  to  the  assessment 
and  payment  of  personal  property  tax- 
es. A company  here  in  Columbia  has 
refused  to  pay  personal  property  tax- 
es assessed  on  office  furniture  and 
other  personal  property,  claiming 
that  under  the  provisions  of  Section 
8177  they  1 are  hereby  exempted  from 
the  provisions  of  this  chapter  as  ap- 
plicable to  general  insurance  com- 
panies*. " 

One  of  the  established  rules  of  statutory  con- 
struction Is  that  statutes  authorizing  a particular 
tax  are  construed  against  the  taxing  aithorities.  How- 
ever, a tax  exemption  statute  is  to  be  construed  strict- 
ly against  one  claiming  exemption  thereunder.  See: 
American  Bridge  Co.  vs.  Smith,  179  S.W.  (2d)  12,  352  Mo. 
616. 


The  Constitution  of  Missouri,  1945,  namely  Section 
6,  Article  X thereof,  prescribes  what  property  may  be  ex- 
empted from  taxation,  and  concludes  that  all  laws  exempt- 
ing from  taxation,  property  other  than  the  property  enumerat- 
ed in  said  Article,  shall  be  void.  Section  6 reads: 
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"All  property*  real  and  personal,  of 
the  state,  counties  and  other  politi- 
cal subdivisions,  and  non-profit  ceme- 
teries, shall  be  exempt  from  taxation; 
and  all  property,  real  and  personal,  not 
hold  for  private  or  corporate  profit  and 
used  exclusively  for  religious  worship, 
for  schools  and  colleges,  for  purposes 
purely  charitable,  or  for  agricultural 
and  horticultural  societies  may  be  ex- 
empted from  taction  by  general  law. 

All  laws  exempting  from  taxation  proper- 
ty other  than  the  property  enumerated  in 
thiB  article,  shall  be  void.” 

Therefore,  in  view  of  the  foregoing  constitutional 
amendment,  unleu  a the  property  of  this  farmers  Mutual  Insur- 
ance Company  is  exempt  irom  taxation  under  the  foregoing 
amendment  there  must  clearly  be  a statute  expressly  exempt- 
ing said  property  from  taxation,  ox*  It  is  subject  to  taxa- 
tion. The  loregoing  amendment  to  the  Constitution  does 
not  specifically  exempt  such  personal  property  from  taxa- 
tion. It  is  well-settled  that  the  Legislature  cannot  in- 
crease the  list  of  tax  exemptions.  Bee:  State  ox  rel. 
Tompkins  vs.  Shipman,  234  S.W.  60,  290  Mo.  65. 

It  might  be  considered  constitutional  If  the  Legis- 
lature should  enact  a law  specifically  exempting  such  prop- 
erty of  farmers  mutual  Insurance  companies  from  taxation 
under  authority  and  by  virtue  of  that  part  of  Section  6, 
Article  X,  supra,  which  reads,  in  part: 

* ■»  apd  all  property,  real  und  personal, 
not  held  for  private  or  corporate  profit 
and  used  exclusively  for  fl-***#***#* 
or  for  agricultural  and  horticultural  so- 
cieties may  bo  exempted  from  taxation  by 
general  law.  # <«■  " . 

However,  we  need  not  pass  upon  the  constitutionality 
of  such,  a provision,  because  It  is,  moi’e  or  less,  a moot 
question,  in  the  absence  of  such  legislation  ut  this  time. 

l'rom  your  request  it  appears  as  if  this  farmers 
mutual  Insurance  company  la  contending  such  personal  property 
is  exempt  from  taxation  solely  by  reason  of  Lection  6177. 
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paga  326,  Laws  of  Missouri,  1947,  which  reads.  In  parti 

"Hereafter  all  farmers'  mutual  fire  and 
lightning  Insurance  companies  now  organi- 
zed or  hereafter  organized  In  this  state 
for  the  solo  purpose  of  mutually  insur- 
ing the  property  of  the  members,  and  for 
the  purpose  of  paying  any  loss  Incurred 
by  any  member  thereof  and  expenses  of  the 
company  by  assessment,  or  for  anticipated 
losses  and  expenses  for  two  years  next 
following  the  date  of  the  assessment,  as 
provided  by  their  constitution  and  by-laws, 
are  hereby  exempted  from  the  provisions  of 
this  chapter  as  applicable  to  general  in- 
surance companies,  and  nothing  therein 
shall  bo  so  construed  as  to  impair  or  in 
any  manner  interfere  with  any  of  the  rights 
or  privileges  of  any  such  companies  doing 
a mutual  insurance  business  in  this  state 
a s herein  provided:  ***•". 

Section  6177,  supra,  is  a part  of  Chsp  ter  37,  R.s.  Mo,  1939, 
In  that  same  Chapter  relating  to  insurance  companies,  we  find 
Section  609a,  page  1025,  Laws  of  Missouri,  1945,  which  reads: 

"The  real  and  tangible  personal  property 
owned  by  insurance  companies  operating 
in  this  state  shall  be  assessed  and  taxed 
as  is  real  and  tangible  personal  property 
owned  by  individuals , and  the  payment 
thereof  and  the  distribution  of  the  amounts 
receivod  shall  be  in  the  manner  provided 
by  the  general  revenue  laws  of  this  state," 

\7e  ore  faced  with  a very  unusual  situation.  In 
view  of  the  two  statutes  hereinabove  referred  to,  one  ex- 
empting fanners  mutual  insurance  companies  from  the  pro- 
visions of  Chapter  37,  as  applicable  to  general  insurance 
companies,  and  the  other  specifically  taxing  real  and  tangi- 
ble personal  property  owned  by  insurance  oompanios  operating 
in  this  State,  Another  well-settled  rule  of  construction  is 
that  an  exemption  from  taxation  can  be  sustained  only  when 
expressed  in  explicit  terns,  and  it  cannot  be  extended  beyond 
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the  plain  meaning  of  those  terms.  National  Cemetery  As- 
sociation of  Missouri  vs.  Benson,  344  Mo.  784,  129  S.W.  (2d) 
842,  122  A.L.n.  893, 

As  we  construe  the  foregoing  provisions,  farmers 
mutual  insurance  companies  are  exempt  from  the  provisions 
of  Chapter  37,  and,  therefore,  Section  6092,  supra,  taxing 
real  and  tangible  personal  propel ty  owned  by  insurance  com- 
panies does  not  apply  to  farmers  mutual  insurance  companies. 
However,  we  are  of  the  opinion  that  such  general  exemption 
from  the  provisions  of  Chapter  37,  L.b.  Mo.  1939,  is  not 
s ff’lcient  to  exempt  such  personal  property  of  a farmers 
mutual  insurance  company  from  taxation,  in  that  it  does 
not  fully  comply  with  the  rule  laid  down  in  National  Cemetery 
Association  vs.  Benson,  and  American  Bridge  Co.  vs.  Smith, 
supra.  By  merely  saying  that  the  provisions  of  laws  applica- 
ble to  insurance  companies  do  not  apply  to  such  farmers  mutual 
Insurance  companies,  does  not  create  a specific  and  express 
exemption  from  taxation  of  personal  property  of  s\ich  companies. 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  oepartment 
that,  in  the  absence  of  an  express  and  specific  exemption 
under  the  law,  of  personal  property  owned  by  farmers  mutual 
insurance  companies,  such  property  is  taxable  in  this  State. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  Oeneial 

APPROVED  I 


J.  E.  TA'/LQR 
Attorney  general 


ARII:lr 


COUNTY  HOSPITALS:  Trustees  of  County  Hospital  formed  under  pro- 
visions of  Article  ij.,  Chapter  126,  R.  S.  Mo.  1939»  as  amended 
Laws  19kS»  cannot  bring  suit  or  be  sued  as  such  but  actions 
pertaining  to  such  hospitals  must  be  brought  in  the  name  of/  the 
real  party  in  interest-the  County* 

October  27,  19I+8 


Mr.  Howard  B.  Lang 

Prosecuting  Attorney,  Boone  County 
Columbia,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  September 
27#  19^-8*  in  which  you  request  an  opinion  of  this  department* 
Omitting  caption  and  signatures,  this  request  was  as  follows: 

"The  Boone  County  Hospital  trustees  have 
employed  a local  attorney  to  represent  them 
in  the  collection  of  outstanding  claims  for 
hospital  services*  He  has  requested  me  to 
obtain  an  opinion  from  your  office  as  to 
whether  or  not  the  trustees  of  the  hospital 
are  authorized  to  sue  and  be  sued  as  such* 

This  attorney  takes  the  position  that  the 
hospital  is  a division  of  county  government 
and  that  he  is,  therefore,  entitled  to  re- 
quest through  me  an  opinion  as  to  whether 
suit  can  be  maintained  in  the  name  of  the 
trustees* 

”Your  opinion  in  this  matter  would  be 
appreciated.” 

Although  your  letter  does  not  state,  we  assume  that  your 
hospital  was  organized  under  and  by  virtue  of  Article  Jj., 

Chapter  126,  (Section  15*192  to  15*209)  of  the  Revised 
Statutes  of  Missouri,  1939*  as  amended  Laws  19^5*  page  983 
and  1947*  page  323*  Section  15#19^»  Laws  Mo.  1947*  page 
323*  R*  S.  Mo.  1939,  authorizes  the  County  Court  to  appoint 
Trustees  for  the  County  Hospital,  and  provides  for  their 
term  of  office. 

It  appears  from  a reading  of  the  aforesaid  Article  I4 .,  and 
amendments  thereto,  that  the  Board  of  Trustees,  is  administrative 
body  who  have  the  power  to  administer  the  affairs  of  the  hospital. 
However,  the  real  party  in  interest,  in  the  event  of  a legal 
action,  is  the  county  and  not  the  Board  of  Trustees.  In  fact 
Section  l5,20l^  of  the  Revised  Statutes  provides  that  the  title 
to  any  gift  or  donations  of  money,  personal  property  or  real 
estate  for  the  benefit  of  a county  hospital  shall  be  in  the 
county* 


In  view  of  t e fact  that  the  Board  of  Trustees  is  merely 
an  administrative  body  and  net  t e real  party  in  interest,  it  would 
not  ave  the  right  to  sue  nor  could  it  be  sued  as  such.  Section  „ 
847.11  of  the  Missouri  Kevised  statutes  Annotated  provides  as 
follows: 

• * . 1 * } , 

"♦-.very  action  shall  be  prosecuted  in  the  name 
of  t e real  party  in  interest,  but  an  executor,  admin- 
istrator, guardian,  curator,  trustee  of  an  express 
trust,  a party  with  whom  or  in  whose  name  a contract 
has  been  made  for  the  benefit  of  another,  or  a party 
authorised  by  statute  may  sue  in  his  own  name  in  such 
representative  capacity  without  joining  with  him  the 
party  for  whose  oenefit  the  action  is  brought;  and  when 
a statute  to  provides,  an  action  for  t e use  or  benefit 
of  another  shall  be  brought  in  the  name  of  the  btate  ' 
of  Missouri." 

Since  the  Board  of  Trustees  are  not  the  real  party  in 
interest  in  any  action  brought  for  the  benefit  of  a county 
hospital  and  since  the  statutes  of  l issouri  provide  that  the 
real  party  in  interes  must  prosecute  all  actions, the  Board 
of  Trustees  of  a county  hospital  can  not  sue  or  be  sued  as  such. 


COi^CIUblUi. 


It  is  therefore  tue  opinion  of  this  department  that  the 
Board  of  Trustees  of  a county  lospital  organized  under  t e pro- 
visions of  Article  4 of  C apter  1^6  R.S.  Mo.  1939  can  not  be 
sued  nor  can  t ey  3ua  as  such,  out  any  action  pertaining  to  such 
type  of  hospital  must  be  brought  in  the  name  of  the  county. 


Approved : 


J.i.  fAncA, — J7i 

Attorney  Senoral* 
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PROBATE  JUDGES 


Salary  in  counties  with  population  from  30,000 
to  70,000  determined  by  assessed  valuation  of 
real  and  tangible  personal  property  and  value 
of  intangible  personal  property  not  included. 


December  3#  191+0 


Mr.  Howard  B.  Lang 
Prosecuting  Attorney 
Boone  County 
Columbia,  Missouri 

Dear  Sirt 


V.e  have  received  your  request  for  an  opinion  of  this  depart- 
ment which  request  is  as  follows  t 

"An  opinion  is  requested  of  your  office  as 
to  whether  or  not  the  intangible  tax  collect- 
ible in  Boone  County  should  be  Included  in  the 
assessed  valuation  of  the  county  in  determination 
of  the  salary  of  the  Probate  Judge  and  the 
salary  which  can  be  paid  to  the  employees  of 
the  office  under  the  provisions  of  Senate 
Bill  193,  Laws  Missouri  1 91+5#  page  l5ll+#  et 
seq." 

Section  2 of  Senate  Committee  Substitute  for  senate  Bill  No. 
196#  63rd  General  Assembly  (Laws  191+5#  page  I5ll+)  provides  that 
in  counties  having  a population  of  more  than  30,000  and  less  than 
70,000  the  salary  of  the  probate  Judge  shall  be  fixed  according 
to  the  assessed  valuation  of  such  counties.  That  section  furthor 
provides  1 

"For  the  purpose  of  this  Act,  the  assessed 
valuations  of  all  property  in  the  respective 
counties,  as  last  determined  by  the  commission 
or  other  body  provided  by  law  for  the  equali- 
zation of  taxes  as  between  the  counties  next 
prior  to  the  election  of  such  Judges,  shall  be 
deemed  to  be  the  assessed  valuations  for  the 
ensuing  terms  of  suc/i  Judges." 

Section  15#  of  House  Committee  Substitute  for  House  Bill  No. 
528,  63rd  General  Assembly  (Laws  191+5#  page  1310)  provides  that  it 
shall  be  the  duty  of  the  State  Tax  Commission  to  equalize  the 
valuation  of  real  and  tangible  personal  property  among  the  several 
counties  in  the  state.  In  making  such  equalization  the  State  Tax 
Commission  is  required  to  determine  the  true  value  of  the  real 
and  tangible  personal  property  in  each  county.  The  provisions 
regarding  equalization  refer  only  to  real  and  tangible  personal 
property  and  do  not  include  intangible  personal  property. 
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Provision  for  taxation  of  intangible  personal  property  was 
made  by  House  committee  Substitute  for  House  Bill  No.  868,  o3rd 
General  Assembly  (Laws  1945*  page  1914)*  That  tax  is  administered 
by  the  Director  of  Revenue  and  the  rate  is  fixed  at  4$  of  the 
yield  of  intangible  personal  property.  There  is  no  provision  for 
valuation  of  such  property.  The  only  authority  given  the  State 
Tax  Commission  in  connection  with  that  tax  is  to  hear  appeals 
from  assessments  made  by  the  Director  of  Revenue  when  he 
determines  that  an  insufficient  return  was  made  or  no  return  at 
all  was  made. 

Thus,  it  can  be  seen  that  the  Legislature  has  provided  for 
the  State  Tax  Commission* s determining  the  value  of  real  and 
tangible  personal  property  in  each  county  in  order  to  equalize 
valuation  among  all  counties  of  the  state.  No  valuation  is  made 
of  intangible  personal  property  and  consequently  that  property 
is  not  included  by  the  Tax  Commission  in  fixing  the  value  of 
property  in  the  various  counties.  Inasmuch  as  the  Tax  Commission 
makes  such  determination  only  as  to  real  and  tangible  personal 
property  wo  feel  that  the  Legislature  in  enacting  the  provision 
regai'ding  the  salary  of  probate  Judges  intended  to  Include  only 
the  property,  the  value  of  which  is  determined  by  the  State  Tax 
Commission,  and,  therefore,  did  not  intend  to  include  intangible 
personal  property,  the  value  of  which  is,  in  fact,  not  determined. 


CONCLUSION 

Therefore,  this  department  is  of  the  opinion  that  Section  2 
of  Senate  Committee  Substitute  for  Senate  Bill  No.  198,  63rd 
General  Assembly  (Laws  1945*  page  1514)  which  provides  for  the 
fixing  of  salaries  of  probate  Judges  in  counties  having  a popu- 
lation of  from  30,000  to  70,000  according  to  assessed  valuation, 
refers  only  to  the  assessed  valuation  of  real  and  tangible 
personal  property,  and  does  not  include  intangible  personal 
property. 

Respectfully  submitted. 


ROBERT  R.  WLLB0RN 
Assistant  Attorney  General 

APPROVED: 


7TTr?AY3^r- 

Attomey  General 
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PUBLIC  HEALTH  AND  WELFARE:  Final  administrative  authority 
CANCER  COMMISSION : of  Cancer  Hospital  is  Director 

of  the  Department. 


March  10,  19^8 


Honorable  Samuel  Marsh,  Director 
Department  of  Public  Health  & Welfare 
State  Office  Building 
Jefferson  City,  Missouri 
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Dear  Mr.  Marsh: 

This  is  in  reply  to  your  request  for  an  opinion  concerning 
the  administration  of  the  Ellis  Fischel  Cancer  Hospital  at 
Columbia,  Missouri. 

As  we  understand  your  request,  the  principal  question  which 
you  desire  to  have  answered  is  "who  is  the  final  administrative 
authority  in  the  operation  of  this  State  institution." 

The  State  Cancer  Hospital  was  established  by  the  Cancer 
Commission  under  the  authority  contained  in  Chapter  125*  R«  S. 
1939.  Since  the  establishment  of  this  hospital  it  has  been 
operated  and  maintained  by  the  Cancer  Commission  under  the 
authority,  of  that  same  chapter.  In  19^5  the  General  Assembly 
enacted  legislation  known  as  Senate  Bill  No.  3 k-9  which  estab- 
lished the  Department  of  Public  Health  and  Welfare.  "The  scope 
and  purpose  of  the  department  of  public  health  and  welfare  shall 
be  to  improve  and  protect  the  health  of  the  people  of  the  State 
of  Missouri;  to  care  for  the  mentally  ill  and  those  who  are  ill 
from  other  causes,  so  far  as  the  laws  of  Missouri  shall  provide; 
to  provide  care  and  maintenance  for  certain  other  persons,  as 
provided  by  law;  to  administer  laws  concerning  social  welfare, 
including  certain  social  security  laws."  (Laws  of  Missouri, 

191+5,  page  91+-6.)  Said  Senate  Bill  No.  3l+9  then  proceeds  to  es- 
tablish this  Department  by  organizing  under  one  head  the  various 
institutions  and  agencies  dealing  with  the  public  health  and 
welfare.  The  bill  provides  that  "The  department  of  public  health 
and  welfare  shall  be  controlled  and  administered  by  a director 
of  public  health  and  welfare."  The  bill  further  provides  that 
the  Department  shall  be  composed  of  three  divisions,  namely,  the 
Division  of  Health,  the  Division  of  Mental  Diseases  and  the 
Division  of  Welfare.  The  divisions  arg  placed  under  the  super- 
vision and  direction  of  a Division  Director  appointed  by  the 
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Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 
Section  6 of  Senate  Bill  No.  3 k9>  Laws  of  Missouri,  19k5>  Page 
9h-7 > provides: 

" it  it  it  Each  division  director  shall,  sub- 
ject to  the  supervision  of  the  director  of 
the  department,  be  the  chief  administrative 
officer  of  his  division  respectively.  Each 
division  director  shall  appoint,  subject  to 
the  approval  of  the  director  of  the  depart- 
ment, all  employees  in  his  division  and  may 
discharge,  subject  to  the  approval  of  the 
director  of  the  department,  such  employees 
after  proper  hearing:  Provided,  such  em- 
ployment and  discharge  conform  to  practices 
governing  selection  of  employees  in  the  de- 
partment of  public  health  and  welfare." 

Section  13  of  the  bill  contains  the  following  provision: 

The  cancer  commission  of  the  State 
of  Missouri,  as  established  by  Chapter  125* 

Revised  Statutes  of  Missouri,  1939»  as 
an  ended,  is  hereby  assigned  to  the  division 
of  health  in  the  department  of  public  health 
and  welfare." 

It  should  be  noted  that  Section  13  does  not  abolish  the 
Cancer  Commission,  but  assigns  the  Commission  to  the  Division 
of  Health.  The  real  problem  involved  in  your  request  is  con- 
cerned with  the  extent  of  the  authority  of  the  Cancer  Commission 
as  distinct  from  the  authority  of  the  Department  and  the  Division 
of  Health. 

It  is  a general  rule  of  law  that  in  construing  statutes 
courts  must  ascertain  and  give  effect  to  the  purposes  of  the 
Legislature,  and  courts  must  keep  in  mind  the  furtherance  of  the 
purpose  sought  thereby.  State  ex  rel.  Kenney  v.  Missouri  Work- 
men^ Compensation  Commission,  1^0  S.W.  (2d)  503>  225  Mo.  App.  5 01 

In  19^5  the  General  Assembly,  following  the  mandate  of 
Section  12,  Article  IV  of  the  Constitution  of  1 9l+5»  assembled 
together  the  various  branches  of  the  Executive  Department  and 
lodged  in  executive  heads  of  the  departments  the  duty  and  re- 
sponsibility of  the  efficient  exercise  of  their  functions.  When 
practicable,  they  placed  broad  general  powers  in  these  depart- 
mental executives  so  that  they  could  coordinate  the  activities 
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within  the  department  which  related  to  the  same  general  subject 
matter. 

Senate  Bill  No.  3^+9  vested  broad  powers  in  the  Director  of 
the  Department  and  the  directors  of  the  respective  divisions  to 
administer  the  laws  pertaining  to  the  public  health  and  welfare 
of  the  people  of  the  State  of  Missouri.  The  bill  assigned  the 
Cancer  Commission  to  the  Division  of  Health  without  any  restric- 
tive provisos  to  the  general  authority  granted  the  Director. 

All  of  the  state  institutions  for  the  care  of  the  mentally  and 
physically  ill  and  the  aged  were  placed  under  the  control  and 
supervision  of  the  Department.  We  believe  that  the  Legislature 
intended  that  the  Cancer  Hospital  at  Columbia  should  also  be  a 
part  of  this  Department  so  that  all  the  agencies  and  institutions 
concerned  with  public  health  and  welfare  would  be  under  one  execu 
tive  head.  We  think  it  would  be  inconsistent  with  logic  and 
reason  to  hold  that  the  Legislature  intended  that  this  one  hos- 
pital should  be  divorced  from  the  control  and  supervision  of  the 
very  Department  established  for  the  furtherance  of  the  public 
health  and  welfare  of  the  State  of  Missouri. 

We  further  believe  it  significant  that  during  the  reorgani- 
zation program  certain  boards,  bureaus  and  agencies  were  assigned 
to  departments,  but  in  the  legislation  providing  for  these  assign 
ments  it  was  further  provided  that  the  executive  heads  of  the 
respective  divisions  should  have  no  control  over  their  activities 
as  witness  the  following: 

Laws  of  Missouri,  19^5*  page  7 37  - 

"The  board  of  probation  and  parole  shall  be 
a division  of  the  department  of  corrections, 
but  shall  no  t be  s ub  j e c t to  orders  of  the 
director  of  said  department  and  shal  1 only 
have  such  relationship  with  the  department 
as  is  set  out  in  this  act." 

(Underscoring  ours.) 

Laws  of  Missouri,  19k5>  page  1806. 

"There  is  hereby  created  within  the  State 
Department  of  .Revenue  a commission  to  be 
known  and  designated  as  the  State  Tax  Com- 
mission. The  Director  of  Re venue  shall 
have  no  supervl slon,  authority  or  control 
over  such  action s or  decisions  of  the  State 
Tax  Commission  as  relates  to  its  duties 
prescribed  by  law." 

(Underscoring  ours.) 
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In  Senate  Bill  No.  456,  Laws  of  Missouri,  1?45»  page  1701, 
the  Legislature  created  and  established  a division  of  the  State 
Department  of  Education  to  be  known  as  the  Division  of  Registra- 
tion and  Examination.  It  assigned  various  licensing  boards  to 
this  division  but  provided  that  the  authority  of  the  boards  should 
remain  distinct  and  separate  and  not  subject  to  the  control  of  the 
Department  of  Education. 

Laws  of  Missouri,  1945*  page  1701. 

"Each  board  herein  mentioned  shall  function 
under  such  statutes,  rules  and  regulations 
that  now  exist  which  govern  each  respective 
board,  and  nothing  herein  contained  shall  be 
construed  to  deprive  any  of  the  above  boards 
from  exercising  such  right  or  authority  as 
each  board  now  has  at  this  time." 

Inasmuch  as  there  are  no  modifying  or  excepting  provisions, 
we  believe  that  the  Cancer  Commission  has  become  as  much  a part 
of  the  Department  of  Public  Health  and  Welfare  as  other  State 
health  institutions  and  thus  is  subject  to  the  supervision  of 
the  Director  of  the  Division  of  Health  and  ultimately  the  Direc- 
tor of  the  Department  of  Public  Health  and  Welfare. 


Conclusion . 

It  Is  the  opinion  of  this  department  that  the  final  admin- 
istrative eu  thority  of  the  State  Cancer  Hospital  at  Columbia, 
Missouri,  is  in  the  Director  of  the  Department  of  Public  Health 
and  Welfare  and  the  immediate  supervision  of  the  Cancer  Commis- 
sion is  in  the  Director  of  the  Division  of  Health  within  that 
Department . 


Respectfully  submitted. 


APPROVED : 


JOHN  R.  3ATY 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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PUBLIC  HEAl.J?H  AND  WELFARE:  Deputy  admirJ.*.  rat  or  of  Food  and 

Drug  is  subject  to  the  Merit  System  Act. 
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?.!arch  31,  1948  I £ | 


: r.  , arren  . Lofton,  T Irector 
ureau  of  Food  and  Drug  Inspection 
Division  of  health  of  Missouri 
Jerf  rson  City,  'issouri 


Dear  :\r.  Lofton: 

This  is  in  reply  to  your  request  of  recent  date  for  an 
opinion  on  the  question  of  whether  the  deputy  in  charge  of 
T ood  and  Drug  administration  comes  within  the  terns  of  the 
erlt  , system  Act,  House  Fill  !!o,  16£ •- 

ectlon  22  of  Senate  ill  Ho.  349,  uars  of  Missouri, 
1945,  page  951,  provides: 

" * * Said  director  shall  have  power 

to  appoint  a deputy  vrho,  under  the 
director,  shall  be  chiefly  responsible 
for  administration  of  laws  pertaining  • 

to  food  and  drugs,  <>  .•  <r” 

Section  7 of  enate  111  Ho.  349,  Lav.s  of  Missouri, 
1945,  pa  e 947,  provides.  In  part: 

"Below  the  rank  of  director  and  assist- 
ant director,  all  employees  shall  be 
selected  on  the  basl3  of  merit  as  pro- 
vided by  law." 

Section  2(b)  of  House  Till  No.  162,  Laws  o ' isBouri, 
1945,  pa  ;e  1158,  provides: 

"The  provisions  of  this  act  shall 
apply  to  all  offices,  positions  ad 
e .ployoes  of  the  State  opnrtment  of 
Public  Health  and  \ olfars,  ^ 

except  such  offices,  positions  and 
employees  within  tho  abovo  named  agen- 
cies ao  are  herein  specifically  exempted." 
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Following  Section  2(b)  are  several  positions  which  are 
exempted  from  the  operation  of  the  terms  of  the  Merit  System 
Act,  but  in  none  of  them  is  there  provision  made  for  an 
exemption  of  the  Deputy  Food  and  Drug  Administrator.  There- 
fore, under  the  terms  of  Section  2(b)  of  House  Bill  No.  162 
said  Section  7 of  Senate  Bill  No.  549,  the  Deputy  Administrator 
of  Food  and  Drugs  would  be  subject  to  the  Merit  System  Act 
unless  he  would  be  exempted  as  an  Assistant  Director  of  the 
Division  of  Health.  However,  we  do  not  believe  that  he  is 
an  Assistant  Director.  It  has  been  generally  held  that  an 
assistant  does  not  mean  a deputy  (Ellison  v.  Stevenson,  22  Ky. 
(6  T.B.Mon,  ) 271,  276,  279). 


Conclusion. 

It  is  the  opinion  of  this  department  that  the  Deputy 
Administrator  of  Food  and  Drugs  in  the  Division  of  Health 
of  the  Department  of  Public  Health  and  v/olfare  Is  subject 
to  the  terms  of  the  merit  System  Act  as  embodied  in  House 
Bill  No.  162,  Laws  of  Missouri,  1945. 


Respectfully  submitted. 


JOHN  R.  BATY 

assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

Attorney  Oeneral 
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PROSECUTING  ATTORNEY:  Where  a Missouri  statute  fixes  the  salary  of  a 

county  officer  on  the  basis  of  population  of  the 
county  and  provides  no  method  of  determining 
such  population,  the  population  is  to  be  measured 
by  the  last  decennial  census  of  the  United  States 


January  15,  1943 


Honorable  Robert  G.  Mayfield 
Prosecuting  attorney 
Laclede  County 
Lebanon,  Missouri 

Lear  sir: 

ae  have  your  letter  of  uecember  5»  1947,  in  which  you 
request  an  opinion  of  this  department.  Your  letter  is  as 
follows: 

"The  department  of  Go  jutrce  has  recently 
announced  new  population  figures  and  this 
is  to  inquire  if  that  statement  of  tne 
population  is  such  as  to  meet  the  require- 
ments of  Section  12939*1,  Mo.  R.S.A.,  Laws 
of  Missouri,  1945,  Section  1,  page  1537. 

"Attention  is  invited  to  section  12939  of 
R.a.  of  1939  wherein  the  last  sentence  of 
this  section  reads  as  follows:  *Tue  num- 
ber of  inhabitants  of  any  County,  for  the 
pur  ose  of  this  section,  shall  be  deter- 
mines by  the  last  decennial  census  of  the 
United  States.*  The  new  Section  enacted 
in  1945  referred  to  in  the  preceeaing 
paragraph  uoes  not  contain  the  sentence 
which  has  just  been  quoted.  It  would 
therefore  appear  that  if  a population 
figure  was  determined  by  tne  Census  Bu- 
reau between  two  decennial  census*,  such 
would  be  sufficient  upon  which  to  base  a 
salary  therein  referred  to. 

"I  v.ould  like  an  opinion  upon  this  question." 

The  law  relative  to  salaries  of  prosecuting  attorneys  as 
set  forth  by  Section  11314 • 1*8.  Mo*  1929,  after  fixing  the 
salaries  in  accordance  with  the  population  of  the  counties, 
provided  as  follows: 
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"*  * * The  number  of  inhabitants  of  any 
county  snail,  for  the  purpose  of  this 
section  be  ascertained  by  multiplying;  the 
whole  number  of  votes  cast  at  the  last 
preceding  presidential  election  by  five, 
until  after  the  population  of  such  county 
shall  have  been  ascertained  by  the  next 
decennial  census  of  the  United  States." 

This  was  the  statute  as  it  existed  on  the  subject  under 
consideration  prior  to  1933*  The  above  mentioned  section, 
however,  was  repealed  and  a new  section  cnacteo  in  lieu  thereof 
in  1933»  laws  of  Missouri  1933*  page  173.  This  1933  law  pro- 
vided that  tne  population  shall  be  determined  by  the  last  de- 
cennial census  of  tne  United  dtates,  and  is  tne  same  section 
cited  ano  quoted  in  your  letter  as  Section  12939,  R.d.  Mo,  1939* 
Thereafter,  as  indicated  by  you,  Section  12939*1,  io.  K.d./.., 
was  enacted  in  1945,  ia..s  of  Missouri,  1945,  Section  1,  page 
1537,  wnicn  did  not  contain  any  provision  as  to  how  the  population 
snould  be  determined  for  the  purposes  of  the  act. 

«ith  the  foregoing  facts  in  mind,  we  now  refer  to  tne  fact 
.tnat  the  aforesaid  1945  act  aid  not  specifically  repeal  the 
preceding  act,  which  provided  that  tne  ponulation  should  be 
determined  by  reference  to  tne  last  decennial  census  of  the  United 
otatce,  in  its  entirety,  but  merely  repealed  by  implication  such 
portions  thereof  as  were  inconsistent  with  the  1945  act*  ..e  are, 
therefore,  of  the  opinion  that,  since  the  1945  act  contained  no 
provision  as  to  how  tne  population  was  to  be  determined  for  the 
purposes  of  the  act,  the  provision  of  the  previous  statute  to  the 
effect  that  the  population  was  to  be  determined  by  reference  to  the 
last  decennial  census  of  tne  United  dtates  remained  unimpaired  and 
is  still  in  force. 

i‘’urtaermore,  even  if  the  latter  act  shouJd  be  construed  as 
having  repealed  said  provision  of  tne  former  act,  the  situation 
would  then  be  that  tne  statute  is  silent  as  to  how  such  population 
should  be  arrived  at,  and  we  are  of  the  opinion  that,  under  such 
construction  of  the  statute,  the  following  language  of  the  Supreme 
bourt  of  i ouri  in  Hardin  v.  Jefferson  County,  1^7  S*tf*  (2d)  u43, 
l.c.  o44,  is  applicable: 

"The  legislature  provided  no  special  statutory 
method  to  determine  tne  population  of  a county 
under  aec.  7392.  Absent  suen  a metnod,  the  ques- 
tion of  population  is  fi^ed  by  the  last  decennial 
census,  which  is  tne  census  of  1930*  * * * " 
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«.e  are  accordingly  of  toe  opinion  that  tnc  population  of 
counties  for  the  purposes  of  section  12939*1*  Mo.  H.a.  Laws 
oi  i.is30uri  1945,  oeccion  1,  pa  e 1537,  must  be  determined  by 
reference  to  tie  l^st  decennial  census  of  tne  United  States. 


liespectfully  submitted, 


J . . tf«TSOJf 

assistant  Attorney  General 


Ai  i-  n.o  / t>u : 


c.  I'AlLud 
attorney  General 


PUBLIC  HEALTH  AND  WELFARE:  Final  administrative  authority 
CANCER  COMMISSION:  of  Cancer  Hospital  is  Director 

of  the  Department. 


3-10-48 


Honorable  Samuel  Marsh,  Director 
Department  of  Public  Health  8 Welfare 
State  Office  Building 
Jefferson  City,  Missouri 


Dear  Mr.  Marsh: 

This  is  in  reply  to  your  request  for  an  opinion  concerning 
the  administration  of  the  Ellis  Fischel  Cancer  Hospital  at 
Columbia,  Missouri. 

As  we  understand  your  request,  the  principal  question  which 
you  desire  to  have  answered  is  "Who  is  the  final  administrative 
authority  in  the  operation  of  this  State  institution." 

The  State  Cancer  Hospital  was  established  by  the  Cancer 
Commission  under  the  authority  contained  in  Chapter  125,  R.S. 
1939.  Since  the  establishment  of  this  hospital  it  has  been 
operated  and  maintained  by  the  Cancer  Commission  under  the 
authority  of  that  same  chapter.  In  1945  the  General  Assembly 
enacted  legislation  known  as  Senate  Bill  No.  349  which  estab- 
lished the  Department  of  Public  Health  and  Welfare.  "The  scope 
and  purpose  of  the  department  of  public  health  and  welfare  shall 
be  to  improve  and  protect  the  health  of  the  people  of  the  State 
of  Missouri;  to  care  for  the  mentally  ill  and  those  who  are  ill 
from  other  causes,  so  far  as  the  laws  of  Missouri  shall  provide; 
to  provide  care  and  maintenance  for  certain  other  persons,  as 
provided  by  law;  to  administer  laws  concerning  social  welfare, 
including  certain  social  security  laws."  (Laws  of  Missouri, 

1945,  page  946.)  Said  Senate  Bill  No.  349  then  proceeds  to  es- 
tablish this  Department  by  organizing  under  one  head  the  various 
institutions  and  agencies  dealing  with  the  public  health  and 
welfare.  The  bill  provides  that  "The  department  of  public  health 
and  welfare  shall  be  controlled  and  administered  by  a director 
of  public  health  and  welfare."  The  bill  further  provides  that 
the  Department  shall  be  composed  of  three  divisions,  namely,  the 
Division  of  Health,  the  Division  of  Mental  Diseases  and  the 
Division  of  Welfare.  The  divisions  are  placed  under  the  super- 
vision and  direction  of  a Division  Director  appointed  by  the 
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Governor,  by  and  with  the  advice  and  consent  of  the  Senate. 
Section  6 of  Senate  Bill  No.  349,  Laws  of  Missouri,  1945,  page 
947,  provides: 

"***  Each  division  director  shall,  sub- 
ject to  the  supervision  of  the  director  of 
the  department,  be  the  chief  administrative 
officer  of  his  division  respectively.  Each 
division  director  shall  appoint,  subject  to 
the  approval  of  the  director  of  the  depart- 
ment, all  employees  in  his  division  and  may 
discharge,  subject  to  the  approval  of  the 
director  of  the  department,  such  employees 
after  proper  hearing:  Provided , such  em- 
ployment and  discharge  conform  to  practices 
governing  selection  of  employees  in  the  de- 
partment of  public  health  and  welfare." 

Section  13  of  the  bill  contains  the  following  provision: 

"***  jhg  cancer  commission  of  the  State 
of  Missouri,  as  established  by  Chapter  125, 

Revised  Statutes  of  Missouri,  1939,  as 
amended,  is  hereby  assigned  to  the  division 
of  health  in  the  department  of  public  health 
and  welfare." 

It  should  be  noted  that  Section  13  does  not  abolish  the 
Cancer  Commission,  but  assigns  the  Commission  to  the  Division 
of  Health.  The  real  problem  involved  in  your  request  is  con- 
cerned with  the  extent  of  the  authority  of  the  Cancer  Commission 
as  distinct  from  the  authority  of  the  Department  and  the  Division 
of  Health. 

It  is  a general  rule  of  law  that  in  construing  statutes 
courts  must  ascertain  and  give  effect  to  the  purposes  of  the 
Legislature,  and  courts  must  keep  in  mind  the  furtherance  of  the 
purpose  sought  thereby.  State  ex  rel.  Kenney  v.  Missouri  Work- 
men's Compensation  Commission,  40  S.W.  (2d)  503,  225  Mo.App.  501. 

In  1945  the  General  Assembly,  following  the  mandate  of 
Section  12,  Article  IV  of  the  Constitution  of  1945,  assembled 
together  the  various  branches  of  the  Executive  Department  and 
lodged  in  executive  heads  of  the  departments  the  duty  and  re- 
sponsibility of  the  efficient  exercise  of  their  functions.  When 
practicable,  they  placed  broad  general  powers  in  these  depart- 
mental executives  so  that  they  could  coordinate  the  activities 
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within  the  department  which  related  to  the  same  general  subject 
matter . 

Senate  Bill  No.  349  vested  broad  powers  in  the  Director  of 
the  Department  and  the  directors  of  the  respective  divisions  to 
administer  the  laws  pertaining  to  the  public  health  and  welfare 
of  the  people  of  the  State  of  Missouri.  The  bill  assigned  the 
Cancer  Commission  to  the  Division  of  Health  without  any  restric- 
tive provisos  to  the  general  authority  granted  the  Director. 

All  of  the  state  institutions  for  the  care  of  the  mentally  and 
physically  ill  and  the  aged  were  placed  under  the  control  and 
supervision  of  the  Department.  We  believe  that  the  Legislature 
intended  that  the  Cancer  Hospital  atColumbia  should  also  be  a 
part  of  this  Department  so  that  all  the  agencies  and  institutions 
concerned  with  public  health  and  welfare  would  be  under  one  execu- 
tive head.  We  think  it  would  be  inconsistent  with  logic  and 
reason  to  hold  that  the  Legislature  intended  that  this  one  hos- 
pital should  be  divorced  from  the  control  and  supervision  of  the 
very  Department  established  for  the  furtherance  of  the  public 
health  and  welfare  of  the  State  of  Missouri. 

We  further  believe  it  significant  that  during  the  reorgani- 
zation program  certain  boards,  bureaus  and  agencies  were  assigned 
to  departments,  but  in  the  legislation  providing  for  these  assign- 
ments it  was  further  provided  that  the  executive  heads  of  the 
respective  divisions  should  have  no  control  over  their  activities, 
as  witness  the  following: 

Laws  of  Missouri,  1945,  page  737. 

"The  board  of  probation  and  parole  shall  be 
a division  of  the  department  of  corrections, 
but  shall  not  be  sub j ect  to  orders  of  the 
director  of  salcT  department  and  shaTT  only 
have  such  relationship  with  the  department 
as  is  set  out  in  this  act." 

(Underscoring  ours.) 

Laws  of  Missouri,  1945,  page  1806. 

"There  is  hereby  created  within  the  State 
Department  of  Revenue  a commission  to  be 
known  and  designated  as  the  State  Tax  Com- 
mission. The  Director  of  Revenue  shall 
have  no  supervision , authority  or  control 
over  such  actions  or  decisions  oT  the  State 
Tax  Commission  as  relates  to  its  duties 
prescribed  by  law. " 

(Underscoring  ours.) 
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In  Senate  Bill  No.  456,  Laws  of  Missouri,  1945,  page  1701, 
the  Legislature  created  and  established  a division  of  the  State 
Department  of  Education  to  be  known  as  the  Division  of  Registra- 
tion and  Examination.  It  assigned  various  licensing  boards  to 
this  division  but  provided  that  the  authority  of  the  boards  should 
remain  distinct  and  separate  and  not  subject  to  the  control  of  the 
Department  of  Education. 

Laws  of  Missouri,  1945,  page  1701. 

"Each  board  herein  mentioned  shall  function 
under  such  statutes,  rules  and  regulations 
that  now  exist  which  govern  each  respective 
board,  and  nothing  herein  contained  shall  be 
construed  to  deprive  any  of  the  above  boards 
from  exercising  such  right  or  authority  as 
each  board  now  has  at  this  time." 

Inasmuch  as  there  are  no  modifying  or  excepting  provisions, 
we  believe  that  the  Cancer  Commission  has  become  as  much  a part 
of  the  Department  of  Public  Health  and  Welfare  as  other  State 
health  institutions  and  thus  is  subject  to  the  supervision  of 
the  Director  of  the  Division  of  Health  and  ultimately  the  Direc- 
tor of  the  Department  of  Public  Health  and  Welfare. 


Conclusion . 

It  is  the  opinion  of  this  department  that  the  final  admin- 
istrative authority  of  the  State  Cancer  Hospital  at  Columbia, 
Missouri,  is  in  the  Director  of  the  Department  of  Public  Health 
and  Welfare  and  the  immediate  supervision  of  the  Cancer  Commis- 
sion is  in  the  Director  of  the  Division  of  Health  within  that 
Department . 

Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 

Attorney  General 
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BAIL:  Authority  of  prosecuting  attorney  and  circuit 

CRIMINAL  LAW:  court  to  relieve  sureties  on  bail  bond  when 

CIRCUIT  COURT:  defendant  fails  to  appear. 


March  12,  1948 


Honomblo  Gordon  J.  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Sir: 

This  will  aclcnowledgo  receipt  of  your  reouest  for  an 
opinion  which  roads: 

"Some  months  ago  the  Suprome  Court  affirmed 
a Judgment  sentencing  a man  to  the  pen, 

Thi3  nan  nevor  appeared  and  the  bondsmen 
have  been  unable  to  locato  him  although 
they  has  posted  a reward  and  notified  all 
the  states  west  of  the  Mlaslppl  river, 

"The  bond  is  for  32500,00.  Since  it  was 
made  one  of  bondsmen  married  and  an  execu- 
tion was  issued.  According  to  the  Sheriff 
of  Taney  County  who  has  the  execution  and 
according  to  the  information  I can  get  they 
are  execution  proof  but  one.  They  have 
offered  to  pay  the  sum  of  ^600.00,  in 
satisfaction  of  this  matter. 

"I  think  under  the  circumstances  that  is 
as  good  as  can  bo  none.  Please  advise  if 
I can  with  the  consent  of  the  circuit 
court,  sottlo  for  the  sura  of  ^600.00, 

Should  this  s\an  so  received  first  bo  used 
to  pay  the  costs?" 

You  Inquire  if  you,  as  prosecuting  attorney,  with  the 
approval  and  consent  of  the  circuit  court,  may  accept  3600*00 
in  lieu  of  the  full  amount  of  tho  bail  bond,  §2,500.00  and 

costa. 

Wo  are  unable  to  find  any  statute  giving  the  prosecuting 
attorney  such  authority.  Furthermore,  a very  old  decision  in 
this  state  very  decisively  holds  that  tho  circuit  attorney  or 
prosecuting  attorney  cannot  release  a surety  on  a forfeited 
recognisance.  In  State  vs.  Iloeffnor,  28  S.%'.  5,  l.c.  8,  the 
court,  in  so  holding,  said: 
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» ■»  we  are  clear  that,  under  the  law 
of  this  state,  a forfeiture  of  a recogni- 
sance can  only  bo  remitted  by  the  court 
in  which  the  forfeiture  is  ontorod  *upon 
cause  shown,*  by  its  entry  of  record,  and 
that  neither  the  circuit  or  proseouting 
attorney  has  authority  to  bind  the  state 
for  such  a remit titur  even  by  or  with 
consont  of  the  judge  of  such  court,  in 
vacation  or  at  chambers.  The  statute 
confers  the  power  upon  the  court;  and  the 
court,  being  one  of  record,  must  speak  by 
its  record,  and  the  operation  of  the  entry 
on  the  record  can  only  be  determined  by 
its  own  terms.  It  follows  that  the  court 
committed  no  error  in  refuei:ig  to  recognize 
toe  agreement  and  payment  to  Ur.  Ashley  C. 

Clover  as  a satisfaction  of  the  recognizance; 
and  its  judgment  is  affirmed.  All  concur.*4 

Under  Section  5973,  H.  S.  ilo.  1939,  it  does  appear  that 
the  circuit  court  nay,  for  cause  shoun,  remit  tills  forfeiture. 
Section  5975  reads  as  follows: 

"If,  without  sufficient  cause  or  excuse, 
the  defendant  fails  to  appear  for  trial 
or  judgment,  or  upon  any  other  occasion 
when  his  pros once  in  court  may  be  lawfully 
required,  according  to  the  condition  of 
his  recognizance,  the  court  must  diroct 
the  fact  to  be  ontorod  upon  its  minutes, 
and  thereupon  the  recognizance  is  forfeited, 
and  the  some  shall  be  proceeded  upon  by 
sclro  facias  to  final  judgment  and  execu- 
tlon  thereon,  although  the  defendant  may 
be  af torward  arrested  on  the  original 
charge,  unless  remitted  by  the  court  for 
cause  shown." 

Under  Section  4189,  R.  3.  Mo.  1959,  the  Governor  is 
authorized  to  make  a remitter  when  it  is  shown  that  by  such 
forfeiture  an  injustice  or  hardship  is  sufforod.  Said  Section 
4189  reads  as  follows: 


"For  any  fine  imposed  by  any  statute,  and 
for  any  forfeiture  of  a recognizance,  where 
the  securities  aro  made  liablo,  the  governor 
shall  have  power  to  grant  a remittor,  when 
it  shall  bo  made  to  appear  to  him  that  there 
is  by  such  fino  or  forfeiture  an  injustice 
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dono,  or  groat  hardship  suffered  by  the 
dofondant  or  defendants,  which  equity 
and  good  conscience  would  seen  to  entitle 
such  dofondant  or  defondants  to  bo  relieved 
from.  All  applications  for  such  rollof 
shall  bo  in  writing,  signed  by  the  party 
or  parties  seeking  such  remitter,  and 
accompanied  by  a statement  of  the  facts 
of  the  case,  signod  by  tho  Judge  or  circuit 
attorney  of  tho  county  in  which  such  fine 
or  forfeiture  is  entered,  and  a certificate 
of  the  cloric  that  all  costs  have  boon  paid; 
and  tho  governor  shall  indorse  hi3  decision 
on  each  case  and  file  the  same  in  the 
office  of  tho  socrotary  pf  state*" 

Tho  courts  have,  to  sane  extont,  defined  "cause"  as  used 
in  this  section,  and  we  are  inclined  to  believe  that  the 
roason  stated  in  your  request  for  executing  such  n settlement 
does  not  come  within  the  definition  laid  down  by  the  Supreme 
Court  of  this  state.  One  of  the  most  recent  declarations  of 
the  court  will  be  found  in  the  case  of  State  vs*  ’ ynne,  204 
S.ft*  (2d)  927,  l.c*  929,  wherein  the  court  held  that  the  case 
before  it  did  not  involve  an  abueo  of  discretion  by  the  cir- 
cuit court,  but  a refusal  to  exerciuo  discretion  because  the 
circuit  court  believed  it  lacked  Jurisdiction  to  do  so,  and 
that  if  that  court  was  wrong  in  its  belief,  tho  case  must  be 
remanded,  and  that  is  Just  what  tho  Supremo  Court  did*  The 
circuit  Judge  made  a written  statouent  in  which  ho  statod 
that  he  did  not  believe  he  had  tho  power  under  tho  existing 
statutes,  and  particularly  faction  3973,  R.  S.  llo.  1939,  to 
discharge  sureties  in  whole  or  in  part,  or  to  cot  aside  the 
forfeiture,  or  to  make  any  remitter;  that  it  was  his  opinion 
that  an  application  for  remission  should  bo  addressed  to  the 
Governor,  under  Soction  4109,  R.  S.  Mo*  1939.  Notwithstanding 
the  above,  the  Supreme  Court  did  more  or  loss  pass  upon  several 
grounds  that  tho  sureties  claimed  in  support  of  their  conten- 
tion that  the  circuit  court  could  grant  thorn  relief.  One 
claim  was  that  the  recognisance  was  void  because  tho  principal 
had  b8en  declared  insane,  to  which  tho  court  replied  that  the 
Judgment  of  restoration  was  rendered  two  yearn  prior  to  enter- 
ing into  recognizance,  and  while  there  was  an  appeal,  it  was 
dismissed  and,  therefore,  tho  Judgment  spoke  as  of  tho  date 
of  its  rendition*  The  court  further  hold  that  neither  could 
they  sustain  a contention  that  refusal  of  the  Governor  of  the 
State  of  Louisiana  to  grant  extradition  exonerated  them  as  a 
matter  of  law  and  of  right,  and  saidj 


/ 
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" Notwithstanding  tho  mandatory  wording  of 
the  Federal  Lav7,  there  might  bo  a variety 
of  circumstances  which  would  Justify  a 
governor  in  rofusi  g extradition*  Tho 
record  now  before  us*  does  not  show  such 
a clrcuns tance,  but  oven  if  it  be  true 
that  the  officials  in  Louisiana  arbitrarily 
refused  to  act,  yet  that  does  not  consti- 
tute an  act  of  the  law  which  necessarily 
excuses  the  sureties;  rather  it  is  a suc- 
cessful effort  of  tlic  principal  in  the 
recognizanco  to  evade  the  law  or  the  un- 
authorized acte  of  strangers  to  the  obli- 
gation* While  there  is  an  implied  covenant 
on  tho  part  of  the  obli  ;ee  state  that  it 
will,  through  its  officers,  render  reason- 
able assistance  In  returning  the  fugitive, 
(Miller  v*  Coosaonwealth,  192  Ky*  709  , 234 
S.W*  307)  there  is  no  such  implied  covenant 
that  another  state  will  render  such  assis- 
tance* Upon  hor  admittance  to  bail  tho 
custody  of  Mrs.  V/ynno  was  transferred  to 
hor  sureties,  the  appellants*  (6  An.  Jur., 
p.  85,  sec*  93.)  They  had  tho  right  to 
prevent  hor  from  leaving  tho  state,  to 
arro:  t her  within  tho  stato  without  warrant. 
Yet  they  must  havo  icnov/n  that  she  might 
return  to  hor  rosidence  and  business  in 
Now  Orleans,  Te  cannot  hold.  t!»t  they  were 
entitled  to  asauno,  as  an  absolute  right, 
that  Mrs*  Wynne  would  not  resist  extradi- 
tion or  that  efforts  to  extradite  her  wjuild 
be  successful* 

Tiie  court  further  said: 

"The  courts  generally  hold  that  tho  sureties 
are  cl  is  cliar.ged  as  a matter  of  law  when  the 
rotum  of  tho  defendant  is  provontod  by  (1) 
an  act  of  God;  (2)  an  act  of  the  law;  (3) 
an  act  of  the  obligee,  tho  stato  rhoro  the 
criminal  char go  is  ponding.  (Taylor  v. 
Taintor,  16  ’lall.  366,  21  L.  Ed.  287;  Id., 

36  Conn*  242,  4 Am*  hop.  58;  Q C.J.3.,  Bail, 
Section  76,  p.  147.)  An  illustration  of 
the  first  would  be  the  death  of  the  accused; 
of  the  second,  aboli3h:iont  of  tho  court  in 
which  accused  is  obli, gated  to  appear;  of 
the  third,  granting  extradition  by  tho 
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covemor  of  the  obligee  stato  to  send  the 
accused  to  answer  a charge  In  another  state. 

* «•  • «««--»•«#-*«***  * 

"We  think  that  the  last  clause  In  Section 
3973,  •unless  remitted  by  the  court  for 
cause  shown,*  relates  to  the  whole  section 
and  vents  the  court  with  discretion  to 
remit  tho  penalty  for  cause  at  any  time 
before  final  Judgment  on  the  recognizance. 

It  cloarly  means  that  such  discretion  nay 
be  exercised  without  t © production  of  the 
accused,  but  that  tho  arrest  of  the  accused 
by  peace  officers  after  forfeiture  and 
before  final  judgment  will  not  entitle  the 
sureties  to  roliof  as  a natter  of  right j 
~ood  cause  must  still  be  shown. 

“Of  course,  such  discretion  Is  a judicial 
ono  and  subject  to  rovior  if  arbitrarily 
• and  unreasonably  oxorcised  either  for  or 
against  the  surotioc.  Section  4187  vests 
tho  governor  with  power,  on  ex  parte  hear- 
ing, to  grant  romittor  even  though  the 
defendant  Is  never  produced  and  even  after 
final  judgment  on  the  reco  niztmce*  It 
it  not  unreasonable  to  hold  that  by  Section 
3§73  tho  general  assembly  intended  to  vest 
sane  discretion  in  tho  trial  court  while 
tho  matter  is  pending  before  It. 

"Reading  the  three  sections  together,  v*e 
come  to  these  conclusions:  under  Section 
3970  if  the  accused  voluntarily  surrender 
or  is  produced  by  the  bailor  before  final 
judgment  on  the  recognizance,  the  bailor, 
as  of  right,  muct  bo  role as od  on  payment 
of  the  coats ; under  Section  3973,  even 
though  the  accused  Is  not  produced,  or  is 
produced  by  peace  officers  and  not  by  the 
bailor,  the  court  may  for  causo  remit  tho 
ponalty  upon  payment  of  the  costs;  under 
Section  4109  tho  governor  may  remit  with 
or  without  the  production  of  tho  accused 
and  before  or  after  final  Judgment  on  tho 
recognisance .u 
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While  the  court  did  not  exactly  define  "for  cause  shown" 
as  usod  in  Section  3973,  3.  S.  Mo.  1339,  from  the  foregoing, 
we  understand  the  Supreme  Court  at  least  by  Implication  indi- 
catod  tho  rul9  to  bo  as  follows,  that  ouch  phrase  nore  or  less 
should  follow  the  grounds  which  have  heretofore  boon  so  well 
established  for  discharging  sureties  as  a nattor  of  law,  such 
as  v;hon  tho  def  rdant  is  prevented  from  appearing  (1)  by  an 
act  of  God;  (2)  by  an  act  of  law;  (3)  by  an  act  of  the  obligee, 
the  state  where  the  criminal  charge  is  ponding;  (4)  by  an  act 
of  a public  enemy. 

Judge  Conkling  render  id  a separate  and  concurring  opinion, 
which  went  much  further  and  atatod  that  since  the  statutes  \n 
tnis  case  did  not  define  the  phrase  "for  cause  shown"  that  It 
might  include  other  grounds  than  thoso  four  usually  considered 
as  a nattor  of  law  as  authority  for  the  ccurt  to  discharge 
tho  surat ios  in  whole  or  in  part;  that  in  his  opinion.  It 
should  ba  loft  to  tho  souni  judicial  discretion  or  judgment 
of  tho  trial  court;  furthermore,  that  tlie  abuse  of  which  is 
roviewablo  on  appeal. 

Judge  Hyde,  in  a separate,  dissenting  opinion,  held  that 
tho  defendants  could  not  Induce  their  principal  to  return, 
although  she  was  free  to  do  so,  and  gave  his  opinion  that 
there  is  no  cause  at  all  for  tho  circuit  court  to  roliovo  the 
sureties;  that  his  opinion  is  that  "for  cause  shown"  as  used 
in  Section  3973,  K.  S.  LIo.  1939,  moans  such  cause  as  has  long 
been  os tab li shoe  by  the  cases  to  be  an  excuse  for  sureties, 
and  mentions  the  four  established  grounds  for  relieving  tho 
sureties  quoted  hereinabove;  that  such  must  be  true  in  view 
of  Section  4189,  K.  3.  Ho.  1939,  which  authorizes  a remittor 
by  the  Govornor  when  it  is  shown  to  him  that  there  is,  by 
such  forfeiture,  an  injustice  done,  great  hardship  suffered 
by  the  defendant  or  defendants,  which  eoulty  and  good  con- 
science would  seem  to  entitle  3uch  defendant  or  dofondants  to 
be  relieve  from. 

In  view  of  tho  foregoing  decisions,  wo  are  Inclined  to 
hold  that  the  suretios  are  liable  in  this  instance,  and  the 
more  reason  ono  surety  may  havo  to  assuno  the  whole  burden 
upon  forfeiture,  is  no  valid  roason  for  tho  nrocecuting  attorney 
and  the  circuit  court  agreeing  to  relieve  tho  sureties  and 
tatsriog  into  a settlement  for  „G00.00,  without  oven  the  pay- 
ment of  costs.  Tlie  decisions  all  hold  tho  sure  ties,  wiien  they 
make  bail  bond,  aro  cognizant  of  tho  fact  that  they  are  respon- 
sible for  the  defendant's  appoaring  at  tho  time  and  place 
stated  in  tho  bond.  Furthormoro,  they  ca.  prevent  the  defendant 
from  leaving  tho  state  at  any  tlno  that  they  have  knowledge  of 
his  preparation  for  departure,  and  it  is  the  chance  they  taka 
when  ho  13  roloasoc  to  their  sole  custody  under  tho  bond. 
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Furthormoro,  by  tho  enactment  of  Cectiou  4189,  li.  S.  ko.  1939, 
the  Legislature,  giving  the  Governor  of  this  state  specific 
authority  to  make  a remitter  when  it  is  shown  to  him  that  an 
injustice  will  be  done  or  groat  hardships  suffered  by  one  or 
more  of  the  defendant?,  indicates  the  sane  authority  was  not 
intended  to  bo  vetted  in  tho  circuit  courts.  Had  the  Legisla- 
ture so  intended  for  the  courts  to  have  that  authority,  that 
bocy  would  certainly  have  followed  the  wording  of  Section 
41G9,  supra. 


COUCLUSIOE 


Therefore,  it  is  tho  opinion  of  this  department  that  in 
this  inatanco,  tho  prosecuting  attomoy  is  unauthorized  to 
execute  a settlement  ?.’ith  the  sure  ties  on  a bail  bond  for 
failure  of  the  dofondant  to  appear,  in  lieu  of  tho  full  amount 
of  said  bond  and  costs  upon  forfeiture  of  said  bond.  Further- 
more, tho  circuit  court  nay  grant  roll  ;f  against  sureties  only 
for  cause  shown  as  provided  L Section  3973,  ...  . ho.  1939, 

and  such  cause  should  bo  construed  more  or  less  along  those 
well  established  grounds  for  relief,  under  which  courts 
generally  hold  suroties  may  bo  discharged  when  the  dof  :ndant 
falls  to  appear,  which  are  by  (1)  an  act  of  Ooflj  (2)  an  act 
of  law;  (3)  an  act  of  obligee;  (4)  an  act  of  a public  enemy* 

Roepectfully  submitted. 


AUBREY  R.  HAHKUTT,  JR. 
Assistant  Attorney  General 


APPROVED* 


j;  g.’wra — 

Attomoy  General 
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SCHOOLS:  In  prosecuting  an  action- for- violation  of 
the  Compulsory  Attendance  School  Law,  an 
information  must  be  filed. 

I FILED 

SI 


arch  1^,  1948 


Ponorablo  Gordon  aosey 
prosecutin;  Attorney 
Christian  County 
Ozark,  'issourl 


Dear  Sir: 

This  is  In  reply  to  your  request  for  an  opinion,  readin  : 
as  follows: 

•'Please  advise  me  if  it  is  ne'ccssary  for 
the  prosecuting  attorney  to  file  an  in- 
formation against  the  parents  who  are 
guilty  of  violating  the  Compulsory  At- 
tendance School  Law,  Section  10687  and 
followin  , R.  . Mo.  1939.  I think  not. 

t 

"Also  advise  whose  duty  it  Is  to  prose- 
cute this  action.  It  would  appear  that 
it  I 3 the  attendance  officer's  duty  to 
do  this.” 

In  : ection  10591,  . Mo.  1939,  It  is  provided  that  the 

parents  or  guardians  of  children  who  violate  any  provisions 
of  Sections  10507  to  10594,  Tf.o.  o.  1959,  shall  be  deemed 
guilty  of  a misdemeanor.  If  co?uplaint  is  made  by  the  school 
attendance  officer  and  prosecution  is  desired,  it  Is  our  opin- 
ion that  It  would  be  necessary  to  file  an  information.  Article 
1,  .iectlon  17  of  the  constitution  of  1945,  provides; 

"That  no  p rson  shall  be  prosecuted 
criminally  for  folony  or  misdemeanor 
otherwise  than  by  Indictment  or  in- 
formation, which  3hall  be  concurrent 
remedies,  but  this  shall  not  be  applied 
to  cases  arising  in  the  land  or  naval 
forces  or  in  the  militia  when  in  actual 
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service  in  time  of'  war  or  public  danger, 
nor  to  prevent  arrests  and  preliminary 
examination  in  any  criminal  case.'1 

senate  bill  No,  193  of  the  63rd  General  Assembly,  Laws 
of  'issouri,  1945,  pa  -e  751,  Section  2,  provides: 

•* prosecutions  before  magistrates  for 
misdemeanors  shall  be  by  information, 

•»V  Vr  # n 

In  answer  to  your  second  question,  we  believe  that  if  the 
particular  district  has  a school  attendance  officer  it  would 
be  his  duty  to  act  as  the  prosecuting  witness  in  the  action, 
Lection  10591  provides  that  after  investigation  of  the  absence 
of  a child  from  school  ana  after  warning  the  parent  or  guard- 
ian having  custody  of-  the  child,  "said  school  attendance 
officer  shall  males  complaint  against  said  parent,  guardian  or 
other  person  in  charge  of  such  child  before  the  judge  of  the 
juvenile  division  of  the  circuit  court  or  before  a justice  of 
the  peace  in  the  county  where  the  party  resides  for  refusal 
or  neglect  to  send  such  child  or  children  to  school;  # *" 
However,  v/e  believe  that  it  would  be  the  duty  of  the  prose- 
cuting attorney,  under  ..oction  12942,  R.3.  go,  1939,  to  file 
the  information  if  ho  deemed  it  advisable  to  prosecute  the 
action  further, 

l 

You  will  note  that  Lection  10595,  ,3,  ' o.  1939,  provides 

t at  the  circuit  court  shall  have  concurrent  jurisdiction  with 
the  court  having  general  jurisdiction  over  misdemeanors  to  try 
and  determine  any  cases  of  violation  of  the  provisions  of 
Sections  1 587  to  10594. 


Conclusion, 

It  is  the  opinion  of  this  depart  ent  that  an  information 
must  be  filed  a dinst  parents  violating  the  Compulsory  Attend- 
ance Lav/  if  action  is  to  be  instigated.  The  school  attendance 
officer  Is  ohc  proper  person  to  act  as  the  prosecuting  witness, 
and  the  prosecuting  attorney  is  the  proper  person  to  file  the 
Information  If  in  his  judgment  the  action  is  warranted. 


respectfully  submitted. 


A PROVED: 


JO  1!  R.  ATY 

Assistant  Attorney  General 


J.  TAYLOR 

Attorney  General/ 


Jill:  ml 


SHERIFFS  : 


Sheriff  in  third  class  county  is  not  authorized  to 
charge  county  for  incidental  services  supplied 
prisoners . 


May  13 , 1948 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 


FILED 
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Reference  is  made  to  your  request  for  an  official  opinion  of 
this  department  reading  as  follows: 

"The  County  court  of  our  county  called  me  in 
conference  in  relation  to  the  enclosed  letter 
from  Cooper  county  court,  and  which  I enclose. 

"An  investigation  of  the  facts  disclose  that 
two  inmates  of  the  Reformatory  were  lodged  in 
our  jail  by  the  sheriff  of  Cooper  county  on  the 
order  of  the  circuit  judge,  and  for  safekeep- 
ing awaiting  the  trial  to  be  had,  on  charges 
of  murder.  One  of  these  boys  'cracked'  and 
has  since  been  removed  from  the  jail  of  this 
county . 

"The  court  informed  me  that  Anna  Hughes,  wife 
of  the  sheriff,  who  has  acted  as  jailor,  has 
turned  in  two  bills  to  our  county  court  on 
these  two  juveniles  from  the  county  of  Cooper. 

One  bill  was  the  costs  of  the  average  food 
bill  for  each  prisoner.  The  other  bill  was 
an  account  for  service  rendered  in  caring  for 
these  juveniles  in  the  county  jail,  such  as 
running  their  errands,  taking  them  food,  clean- 
ing their  cells,  washing  their  bed  clothes  and 
in  cooking  their  food.  The  charges  on  this 
item  have  been  running  approximately  $1.00  per 
day,  for  each  prisoner. 

"I  submit  these  facts,  and  request  that  you 
render  to  this  county  court  and  for  the  bene- 
fit of  the  county  court  of  Cooper  County,  an 
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opinion  as  to  whether  the  wife  of  the  sheriff 
as  jailor  has  the  legal  right  to  make  this 
charge  for  this  service." 

The  question  presented  is  whether  or  not,  under  the  circum- 
stances outlined  in  your  letter,  a sheriff  may  lawfully  make  a 
charge  for  incidental  services  rendered  prisoners  in  his  custody 
as  such  sheriff. 

It  is  noted  that  Morgan  County  is  one  found  in  the  third  class 
under  the  classification  of  counties  adopted  by  the  General  Assem- 
bly. It  is  also  noted  that  this  county  has  a population  of  11,140, 
according  to  the  1940  census. 

The  provisions  of  Section  13547.301,  Mo.  R.  S.  A.,  control  the 
salary  paid  to  a sheriff  in  a county  of  the  third  class.  The  per- 
tinent portion  of  this  section  reads  as  follows: 

"The  sheriff  in  counties  of  the  third  class 
shall  receive  annually  for  his  official  ser- 
vices in  connection  with  the  investigation, 
arrest,  prosecution,  custody,  care,  feeding, 
commitment  and  transportation  of  persons  ac- 
cused of  or  convicted  of  a criminal  offense, 
the  following  sums:  * * * in  counties  having 
a population  of  10,000  and  less  than  11,500 
the  sum  of  $1400;  * * *"  (Emphasis  ours.) 

You  will  note  that  this  statute  provides  specifically  that 
the  salary  set  forth  therein  includes  compensation  for  services 
rendered  in  connection  with  the  custody , care  and  feeding  of  pris- 
oners. Therefore,  unless  further  statutory  authority  may  be  found 
authorizing  charges  of  any  nature  in  connection  with  these  same 
matters,  no  such  charge  may  be  made. 

The  provisions  of  Section  13547.304,  Mo.  R.  S.  A.,  do  autho- 
rize the  reimbursement  of  the  sheriff  for  the  actual  cost  of  feed- 
ing persons  in  his  custody.  This  section  reads  as  follows: 

"The  sheriff  shall  have  the  custody  and  care 
of  persons  lodged  in  the  county  jail  and  shall 
furnish  them  with  clean  quarters  and  wholesome 
food.  At  the  end  of  each  month  the  sheriff 
shall  submit  to  the  county  court  a statement 
supported  by  his  oath  or  affirmation  of  the 
actual  cost  incurred  by  him  in  the  feeding  of 
persons  under  his  custody  together  with  the 
names  of  the  persons , the  number  of  days  each 
spent  in  the  jail,  and  whether  or  not  the 
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expenditure  is  properly  chargeable  to  the 
county  or  to  the  state  under  the  law . The 
county  court  shall  audit  said  statement  and 
draw  a warrant  on  the  county  treasury  for 
the  amount  of  the  actual  cost  payable  to  the 
sheriff.  The  county  clerk  shall  submit  quar- 
terly to  the  State  Director  of  Revenue  a 
statement  of  the  cost  incurred  by  the  county 
in  the  feeding  of  the  prisoners  properly 
chargeable  to  the  state  and  the  state  shall 
forthwith  pay  the  same  to  the  county  trea- 
sury . " 

We  have  examined  the  other  statutes  relating  to  the  duties 
of  the  sheriff  in  connection  with  prisoners  in  his  custody  and 
are  unable  to  find  any  statutory  authority  under  which  such  sher- 
iff may  claim  compensation  for  rendering  services  such  as  those 
outlined  in  your  letter  of  inquiry.  It  might  be  noted  that  under 
the  provisions  of  the  latter  statute  quoted,  the  duty  is  directly 
imposed  upon  the  sheriff  of  providing  clean  quarters  for  persons 
in  his  custody.  In  the  absence  of  statutory  authority  for  making 
such  charges,  it  is  our  thought  that  a sheriff  may  not  lawfully 
collect  therefor. 


CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a sheriff  in  a 
county  of  the  third  class  may  not  make  any  charges  for  services 
rendered  persons  in  his  custody  in  the  county  jail,  except  that 
such  sheriff  may  be  reimbursed  by  the  county  for  his  actual  cost 
incurred  in  the  feeding  of  such  persons. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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CKIMINAL  COSTS; 


County  court  liable  for  costs  accruing 
as  a result  of  a criminal  complaint  filed 
by  individuals  other  than  officer  where  accused 
is  not  arrested. 


May  17,  1048 


Honorable  0.  Logan  Marr  * 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Jear  Mr.  Marr: 


This  will  acknowledge  receipt  of  your  letter  of 
recent  date,  requesting  an  opinion  of  this  Department, 
which  letter,  after  omitting  caption  and  signature,  pro- 
vides as  follows: 


"The  facts  disclose  that  felonious 
affidavits  were  filed  in  the  magis- 
trate court  of  Morgan  County,  Mo. 
for  bogus  checks.  The  sheriff  or 
his  deputies  made  several  attempts 
to  oorve  theso  warrants  and  ran  up 
some  mileage  on  the  search  for  these 
defendants  charged  with  crime.  The 
defendants  were  not  found  because  they 
could  not  be  found  and  several  had 
left  the  state  and  their  whereabouts 
were  unknown,  and  are  still  unknown. 

"After  about  a year  the  magistrate 
disposed  of  these  old  cases  pending  on 
his  docket  by  dismissing  them,  for  the 
want  of  prosecution.  The  warrants  not 
served  wore  on  file  and  contained  charges 
for  mileages  incurred  by  the  sheriff  in 
his  searches  for  these  defendants.  Most 
of  the  dismissals  were  not  charged  up 
against  the  complaining  witness . The 
magistrate  holding  that  it  was  not  the 
fault  of  the  complaining  witness  that 
the  sheriff  did  not  find  the  defendant 
and  the  defenuant  is  still  a fugitive. 

"In  the  past  if  the  sheriff  ran  up  a 
lot  of  mileage  on  a warrant  and  then 
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f ailed  to  serve  warrant  on  the  defendant, 
the  state  did  not  pay  the  sheriff  for 
looking  for  the  defendant. 

"The  deputy  sheriff  in  this  county  went 
back  through  last  year  and  found  quite  a 
bill  of  warrants  that  he  tried  to  serve 
but  was  unable  to  locate  the  defendant 
and  bring  him  in.  The  County  court  raised 
the  question  as  to  whether,  the  county  was 
liable  for  this  service,  this  mileage. 

"The  deputy  sheriff  claimed  that  under 
Section  5,  Law3  of  1945  he  was  entitled 
to  his  mileage  on  these  warrants.  The 
County  court  read  the  section  and  could 
not  agree  that  the  deputy  sheriff  served 
the  warrant  when  he  ran  up  mileage  look- 
ing for  the  defendant. 

"Frankly  I do  not  know  and  I am  asking 
the  attorney  general  for  an  opinion  on 
whether  the  county  court  should  pay  the 
mileage  on  these  warrants  not  served." 

In  your  opinion  request  you  did  not  state  the  clas- 
sification of  Morgan  County,  but  from  the  best  information 
which  we  can  obtain,  it  is  designated  as  a county  of  the 
fourth  class.  The  provision  of  the  Laws  of  Missouri  for 
1945,  referring  to  the  salary  and  compensation  of  a sheriff 
of  fourth  class  counties  is  found  on  page  1547  of  the  Laws 
of  Missouri  for  1945,  and  the  particular  section  of  such 
law  pertaining  to  the  question  at  issue  is  Section  5,  page 
1549  of  such  volume.  This  section  of  the  Statute  provides 

the  following: 

/ 

"Section  5.  Allowance  for  serving  war- 
rants.—In  addition  to  the  salary  pro- 
vided in  Section  1 of  this  act,  the  county 
court  shall  allow  the  sheriffs  and  their 
deputies,  payable  at  the  end  of  each  month 
out  of  the  county  treasury,  actual  and  neces- 
sary expenses  for  each  mile  traveled  in 
serving  warrants  or  any  other  criminal  pro- 
cess not  to  exceed  five  cents  per  mile." 
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At  common  law  there  was  no  liability  on  counties 
to  pay  such  costs,  neither  is  there  any  such  liability 
now,  in  the  absence  of  statutes,  making  the  county  liable 
for  such  costs.  We  think  that  it  naturally  follows  that 
the  same  rule  is  applicable  in  cases  of  prosecutors  and 
individual  complainants.  Volume  20,  C.J.S.,  page  685, 
Section  441(a)  lays  down  the  general  principle  hereinabove 
enunciated  with  regard  to  liability  of  a county: 


"At  coimnon  law  counties  are  never 
liable  to  pay  any  costs.  If  liable 
at  all,  such  liability  depends  solely 
on  statutes  imposing  it,  «■*#". 

Also,  in  the  same  Volume,  Section  459(b),  page  681,  we  find 

the  following: 

"Inasmuch  as  the  prosecutor's  liabi- 
lity is  dependent  solely  on  statute, 
the  payment  of  costs  cannot  be  impos- 
ed on  him  except  in  such  proceedings 
or  prosecutions  as  are  designated  by 
statute,  * * ", 


See  also.  Volume  15,  C.J. , page  320,  Sections  797  and  798, 

It  is  well  established  thfit  when  there  are  no 
statutory  or  constitutional  provisions,  authorizing  the 
payment  of  compensation  for  duties  required  to  be  performed 
by  public  officers,  such  services  shall  be  performed  gra- 
tuitously, Volume  43,  Am,  Jur,,  Section  340,  page  134,  reads, 
in  part: 

\ 

"■»  & «•  Whatever  salary  or  emoluments 
may  be  attached  by  law  to  a public 
office  do  not  belong  to  the  incum- 
bent because  of  any  supposed  legal 
duty  resting  upon  the  public  to  pay 
for  the  services  rendered  by  him.  In 
fact,  it  is  sometimes  expressly  pro- 
vided that  certain  officers  shall  re- 
ceive no  compensation,  and  a law 
creating  an  office  without  any  pro- 
vision for  compensation  may  carry  with 
it  the  implication  that  the  services 
are  to  be  rendered  gratuitously. 
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Section  341,  43  Am.  Jur,,  page  340,  reads.  In 

part : 

"Any  right  which  a public  officer  iaay 
have  to  a salary  or  compensation  must 
generally  be  found  in  some  provision 
of  the  law,  for  whatever  may  be  the 
character  of  the  compensation,  whether 
an  annual  salary,  a per  diem  allowance, 
or  fees  for  particular  services,  it 
must  depend  upon  the  will  of  the  people 
speaking  through  their  Constitution, 
statutes,  or  ordinances.  * <• 


In  State  ex  rel.  Buder  vs.  Hackmann,  305  Mo.  342,  l.c.  351, 
the  Court  in  so  holding,  said: 

" Ihe  argument  of  hardship  and  that 
an  officer  should  not  be  compelled 
to  incur  a financial  loss,  in  per- 
forming the  duties  incident  to  his 
office,  cannot  be  considered  by  the 
courts  in  passing  upon  the  rights 
of  relator,  as  fixed  by  the  statute. 

Failure  to  provide  a salary  or  fee 
for  a duty  iraposod  upon  an  officer 
by  law  does  not  excuse  his  perform- 
ance of  such  duty,  (state  ex  rel. 
v.  Brown,  146  Mo.  l.c.  406.)  It 
may  be  than  an  assessor  actually 
sustains  a financial  loss  in  the 
performance  of  his  duties  under  our 
State  Income  Tax  Law.  But  such 
fact  is  for  consideration  by  the 
Legislature,  and  not  by  the  courts." 

See  also:  V.'ard  vs.  Christian  County,  111  S.tt.  (^d)  182, 
l.c.  183,  341  Mo.  1115.  We  find  statutes  providing  who 
shall  pay  costs  in  felony  cases  under  most  every  conceivable 
circumstance.  (Section  3900,  R.S.  Mo.  1939;  Sections  4221- 
4228,  Inclusive,  R.S.  Mo.  1939).  However,  we  fail  to  find 
any  statutory  provision  as  to  who  shall  pay  costs  when  a 
complaint  has  been  filed  by  an  individual  prior  to  the  fil- 
ing of  an  information,  and  the  person  complained  against 
cannot  be  found.  No  one  has  been  conroitted,  no  recognizance 
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haa  been  entered  Into,  and  no  one  acquitted  or  convicted, 
unless  In  such  case  such  costs  shall  be  paid  out  of  the 
county  treasury,  as  provided  In  Section  5,  Laws  of  Missouri, 
1945,  page  1540. 

It  might  be  argued  that  a non  est  return  as  referred 
to  in  your  letter,  does  not  amount  to  serving  a warrant 
or  criminal  process  as  provided  In  Section  5,  supra.  How- 
ever, we  believe  that  it  does,  in  view  of  the  statutes 
authorizing  fees  and  mileage  for  caking  non  est  returns 
by  sheriffs,  such  as  under  Section  I54ll,  h.j.  Mo.  1939, 
which  provided  a fee  for  every  return  of  non  est  on  a writ 
original  of  Judicial,  and  further  provided  mileage  for 
serving  certain  specified  kinds  of  writs,  also.  Section 
15413,  R.S.  Mo.  1939,  allowing  a fee  for  entering  a return 
of  non  eat  on  capias  or  attachments,  also,  for  non  63 t of 
subpoenas . 

In  view  of  the  foregoing  statutes,  it  Is  quite 
apparent  that  sheriffs  have  heretofore  been  compensated 
for  makin.j  non  est  returns. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  Department 
that  the  county  is  liable  under  Section  5,  Laws  of  Missouri, 
1945,  page  1549,  for  costs  accruing  in  a case  where  a felonious 
complaint  has  been  made  by  an  Individual  other  than  a public 
official,  and  where  the  sheriff  or  his  deputy  has  been  unable 
to  find  the  party  named  in  said  warrant,  and  has  made  a non 
est  return. 


APPROVED: 


J.  l.  Taylor 

At  t orney^yencg  al 


Respectfully  submitted, 

AUDREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 
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TAXATION:  rarmex's  who  hatch  chickens  or  buy  baby  chicks  and  raise 

merchant's  such  chickens  and  ship  them  to  market  are  not  "merchants,’’ 
TAX:  and  such  chickens  as  they  own  should  be  assessed  as  per- 

sonal property  on  Jan.  1st  of  each  year.  Fanners  who  raise 
minks  and  sell  pelts  and  breeding  stock  are  not  merchants, 
and  should  be  assessed  Jan.  1st  of  each  year  on  ^alue  of 
minks  owned  at  such  time. 


June  3,  1948 


Honorable  G.  Logan  Marr 
Prosecuting  Attorney 
Morgan  County 
Versailles,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recant  date  requesting 
an  official  opinion  of  thi3  department  and  reading  as  follows: 

' The  county  assessor  has  asked  me  how  the 
following  business  establishments  will  be 
assessed  for  taxes,  for  1948  and  future 
years: 

' A-We  have  in  this  county  several  farms 
converted  into  'broiler  factories.' 

These  places  have  the  necessary  equip- 
ment to  either  hatch  their  own  chickens, 
or  else  they  buy  the  baby  chickens  al- 
ready hatched  and  raise  them  for  the 
city  markets.  Now  on  Jan.  1 of  each 
year  they  do  not  have  any  baby  chickens 
on  feed,  or  for  sale.  But  in  the  first 
four  to  five  months  of  the  year  the 
batteries  will  be  full  of  these  chickens 
being  processed  for  the  market.  Are 
these  establishments  to  be  assessed  under 
the  merchants  tax  law?  The  sale  of  broil- 
ers amounts  to  quite  a sale,  but  there  is 
not  very  much  on  hand  to  assess  on  Jan.  1 
of  each  year.  If  they  make  report  of  the 
ohickens  for  sale,  and  be  assessed  on 
their  largest  sales  like  a merchant,  then 
the  establishments  would  bring  in  some 
taxes. 

' B-In  this  county,  we  have  mink  farms.  The 
breeding  animals  are  worth  $100.00  to 
$300  .00  per  pair.  On  Jan.  1 the  breeding 
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stock  are  on  hand.  The  mink  raised  and 
killed  for  skins  are  killed  after  the 
first  of  January.  The  revenue  from  the 
mink  farm  is  in  the  pelts  sold  and  the 
breeding  stock  sold.  This  is  all  after 
the  1st  of  the  year.  What  is  to  be  as- 
sessed, the  sales  of  the  pelts  sold?  Or, 
is  this  mink  farm  to  be  assessed  as  a 
merchant  whose  stock  in  trade  is  or  are 
the  minks  killed  and  sold  for  the  pelts? 

How  are  these  kinds  of  establishments  to 
be  assessed? 

"I  am  making  a request  for  an  official  opin- 
ion on  these  kinds  of  special  assessments.'* 

Section  11303*  Laws  of  Missouri,  1945,  page  1838,  provides 
as  follows: 

'Every  person,  corporation,  copartnership  or 
association  of  persons,  who  shall  deal  in  the 
selling  of  goods,  wares  and  merchandise  at 
any  store,  stand  or  place  occupied  for  that 
purpose,  is  declared  to  be  a merchant.  Every 
person,  corporation,  copartnership  or  asso- 
ciation of  persons  doing  business  in  this 
state  who  shall,  as  a practice  in  the  con- 
duct of  such  business,  make  or  cause  to  be 
made  any  wholesale  or  retail  sales  of  goods, 
wares  and  merchandise  to  any  person,  corpora- 
tion, copartnership  or  association  of  persons, 
shall  be  deemed  to  be  a merchant  whether  said 
sales  be  accommodation  sales,  whether  they 
be  made  from  a stock  of  goods  on  hand  or  by 
ordering  goods  from  another  source,  and  wheth- 
er the  subject  of  said  sales  be  similar  or 
different  types  of  goods  than  the  type,  if 
any,  regularly  manufactured,  processed  or  sold 
by  said  seller.'1 

Section  11329,  Laws  of  Missouri,  1945,  page  1838,  provides 
as  follows: 

"Any  farmer  residing  in  this  state  who  shall 
grow  or  process  any  article  of  farm  produce 
or  farm  products  on  his  farm,  is  hereby  au- 
thorized and  permitted  to  vend,  retail  or 
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wholesale  said  products,  free  from  license, 
fee  or  taxation  from  any  county  or  munici- 
paillty.  In  any  quantity  he  may  choose,  and 
by  doing  so  shall  not  be  considered  a mer- 
chant; provided,  he  does  not  have  a regular 
stand  or  place  of  business  away  from  his 
farm.  And  provided  further,  that  any  such 
produce  or  products  shall  not  be  exempted 
from  such  health  or  police  regulations  as 
any  community  may  require.'’ 

Section  10,  Laws  of  Missouri,  1945,  page  1782,  provides, 
in  part,  as  follows; 

” * * * After  receiving  the  necessary  forms 
the  assessor  or  his  deputy  or  deputies  shall, 
except  in  the  City  of  St.  Louis,  between  the 
first  day  of  January  and  the  first  day  of 
June,  1946,  and  each  year  thereafter,  pro- 
ceed to  make  a list  of  all  real  and  tangible 
personal  property  in  his  county,  town  or  dis- 
trict, and  assess  the  same  at  its  true  value 
in  money  in  the  manner  following,  to  wit: 

He  snail  call  at  the  office,  place  of  doing 
business  or  residence  of  each  person  required 
by  this  chapter  to  list  property,  and  shall 
require  such  persons  to  make  a correct  state- 
ment of  all  taxable  real  and  tangible  personal 
property  in  the  county  owned  by  such  person, 
or  under  the  care,  cnarge  or  management  of 
such  person,  except  merchandise  which  may  be 
required  to  pay  a license  tax  and  except  all 
other  property  which  may  be  exempted  by  law 
from  taxation.  * * * The  list  shall  then  be 
delivered  to  the  assessor.  Such  lists  shall 
contain:  * * * the  number  of  domesticated 
rabbit 8,  domesticated  animals  of  all  kinds  and 
all  other  live  stocK  and  their  value;  the  num- 
ber of  poultry  Including  ohickens,  guineas, 
ducks  and  geese  and  their  value  * * 

Since  you  state  in  your  letter  that  the  chickens  raised 
on  these  farms  are  processed  and  shipped  to  the  city  market, 
we  believe  that  under  the  provisions  of  Section  11329,  supra, 
a person  raising  such  chickens,  whether  he  hatches  them  or  pur- 
chases them,  is  not  a merchant"  since  such  chickens  are  "farm 
produce  or  farm  products."  The  chickens  belonging  to  the  per- 
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son  operating  such  farm  on  January  1st  of  each  year  should  be 
assessed  as  personal  property  on  January  1st  of  each  year. 

The  farmers  who  raise  minks,  under  the  provisions  of  Sec- 
tion 11329,  supra,  are  exempted  from  taxation  as  "merchants." 
The  farmers  owning  such  minks  should  be  assessed  on  January  1st 
of  each  year  for  the  value  of  such  minks  since  such  minks  are 
"domesticated  animals." 


CONCLUSION 


It  is  the  opinion  of  this  department: 

(l)  That  farmers  who  hatch  chickens  or  buy  baby  chicks 
and  raise  such  chickens,  process  them  and  ship  them  to  the 
market  are  not  "merchants,"  and  that  such  chickens  as  they  own 
should  be  assessed  as  personal  property  on  January  1st  of  each 
year. 


(2)  That  farmers  who  raise  minks  and  sell  the  pelts  and 
breeding  stock  are  not  "merchants"  and  should  be  assessed 
January  1st  of  each  year  on  the  value  of  the  minks  they  own  at 
such  time. 

Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


3TXTTSYE0R 

Attorney  General 


CHATTEL  MORTGAGES: 
RECORDER  OF  DEEDS: 


When  recorder  shall 
mortgage • 


September  9»  1948 


file  or  record  a chattel 


F I L E D 


Mr.  Gordon  J.  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 

Dear  Mr.  Massey: 

This  is  in  reply  to  yours  of  recent  date  wherein  you 
request  an  opinion  upon  the  following  set  of  facts: 

■ e 

"A  chattel  mortgage  which  is  not  acknowledged 
or  witnessed  is  offered  for  filing. . Under 
the  law  shall  same  be  filed? 

"The  same  chattel  is  offered  for  filing  and 
filed.  Later  the  mortgagee  requests  that 
same  be  recorded.  Under  the  law  can  the 
recorder  record  sane?  Can  said  chattel  be 
acknowledged  while  in  recorders  files,  then 
recorded.  If  so  how  shall  he  show  his 
records  of  filing  and  recording. 

f 

"Should  the  recorder  ever  receive  a chattel 
witnout  it  being  witnessed?  Witnout  it  being 

acknowledged? " 

The  purpose  for  filing  or  recording  a chattel  mortgage  is 
to  give  notice  to  the  world  of  the  existence  of  the  lien 
created  thereby. 

Section  3I4-86,  R.S.  Mo.  1939*  which  relates  to  filing 
chattel  mortgages  provides  as  follows: 

"No  mortgage  or  deed  of  trust  of  personal 
property  hereafter  made  shall  be  valid 
against  any  other  person  than  the  parties 
thereto,  unless  possession  of  the  mortgaged 
or  trust  property  be  delivered  to  and  re- 
tained by.  the  mortgagee  or  trustee  or 
cestui  que  trust,  or  unless  the  mortgage 
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or  deed  of  trust  be  acknowledged  or 
proved  and  recorded  in  the  county  in 
which  the  mortgagor  or  grantor  resides, 
in  such  manner  as  conveyances  of  land 
are  by  law  directed  to  be  acknowledged 
or  proved  and  recorded,  or  unless  the 
mortgage  or  deed  of  trust,  or  a true 
copy  thereof,  shall  be  filed  in  the 
office  of  the  recorder  of  deeds  of  the 
county  where  the  mortgagor  or  grantor 
executing  the  same  resides,  and  in  the 
case  of  the  city  of  St*  Louis,  with  the 
recorder  of  deeds  for  said  city,  or,  . 
where  such  grantor  is  a nonresident  of 
the  state,  then  in  the  office  of  the 
recorder  of  deeds  of  the  county  or 
city  where  the  property  mortgaged  was 
situated  at  the  time  of  executing  such 
mortgage  or  deed  of  trust;  and  such 
recorder  shall  indorse  on  such  instru- 
ment or  copy  the  time  of  receiving  the 
same,  and  shall  keep  the  same  in  his 
office  for  the  inspection  of  all 
persons;  and  such  mortgage  or  deed  of 
trust,  or  copy  thereof,  may  be  so  filed, 
although  not  acknowledged,  and  shall  be 
as  valid  as  though  the  instrument  were 
fully  spread  upon  the  records  of  the 
county,  or,  in  case  of  the  city  of  St* 

Louis,  upon  the  records  of  said  city, 
in  the  office  of  the  recorder  of  deeds;  and 
such  instrument,  when  acknowledged  and 
recorded,  or  when  the  same,  or  a copy 
thereof,  shall  have  been  filed,  as  above 
provided,  shall  thenceforth  be  notice  of 
the  contents  thereof  to  all  the  world." 

A recorder,  like  other  county  and  state  officers,  derives 
the  authority  to  perform  official  duties  from  the  statutes. 

The  duties  of  a recorder  with  respect  to  recording  are  set  out 
in  Section  13161,  R.  S*  Mo.  1939*  which  provides,  in  part,  as 
follows: 

"It  fthall  be  the  duty  of  recorders  to  record: 

First,  all  deeds,  mortgages,  conveyances,  deeds 
of  trust,  bonds,  covenants,  defeasances,  or 
other  instruments  of  writing,  of  or  concerning 
any  lands  and  tenements,  or  goods  and  chat- 
tels, which  shall  be  proved  or  acknowledged 
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according  to  law,  and  authorized  to  be 
recorded  In  their  offices;  ***■»" 

This  statute  particularly  deals  with  the  duties  of  a recorder 
of  deeds  in  respect  to  recording  instruments  which  are  proved  or 
acknowledged.  The  first  question  which  you  submit  Is  whether  or 
not  the  recorder  should  file  a chattel  which  is  not  acknowledged. 
Referring  to  said  Section  3486,  supra,  it  is  Indicated  that  a 
chattel  mortgage  may  be  filed  in  the  office  of  the  recorder  of 
deeds  even  though  it  is  not  acknowledged.  This  section  also 
indicates  that  if  the  chattel  mortgage  is  acknowledged  it  shall 
be  recorded  by  the  recorder  when  requested  so  to  do, 

t 

You  also  ask  the  question  that  in  case  a chattel  mortgage 
is  on  file  in  the  office  of  the  recorder  of  deeds  and  the  mort- 
gagee desires  to  have  the  same  recorded,  then  could  the  recorder 
record  such  chattel,  and  could  this  same  chattel  be  acknowledged 
while  in  the  recorder's  files  and  then  recorded;  and  if  such 
procedure  could  be  followed,  how  does  the  recorder  show  a 
record  of  the  filing  and  recording. 

Referring  to  the  statute  relating  to  the  filing  and  record- 
ing of  chattel  mortgages  we  find  no  authority  for  the  mortgagee 
to  remove  the  chattel  mortgage  from  the  files  and  then  have  it 
recorded.  Said  Section  3486  seems  to  contemplate  that  the 
original  chattel,  or  a copy,  may  be  filed.  Since  there  is  no 
provision  for  the  removal  of  a chattel  mortgage  from  the  files 
in  the  recorder's  office  except  in  case  of  payment  of  the  note 
for  which  it  is  given  to  secure,  we  think  the  procedure  contem- 
plated by  the  lawmakers  for  the  recording  of  a chattel  is  that 
if  the  mortgagee,  or  any  other  interested  person,  wants  to  have 
a chattel  recorded  and  also  filed  in  the  chattel  mortgage 
records,  that  they  should  file  a copy  of  the  chattel  mortgage 
with  the  recorder  for  the  chattel  mortgage  record  and  file  the 
original  chattel,  duly  acknowledged,  with  the  recorder  for  the 
purpose  of  being  recorded. 

tthen  this  procedure  is  followed  the  recorder  would  show  the 
record  of  filing  and  the  record  of  recording  such  chattel  the 
same  as  if  they  are  two  different  and  distinct  mortgages. 

In  your  last  question  you  inquire  as  to  wnether  or  not  a 
recorder  should’ ever  receive  a chattel  without  it  being  witnessed 
or  being  acknowledged.  Referring  again  to  Sections  3496  and 
13161,  supra,  we  find  no  statute  which  would  require  a chattel 
mortgage  to  be  witnessed  or  acknowledged  unless  the  recorder  is 
requested  to  record  such  instrument,  in  case  he  is  requested  to 
record  the  chattel  mortgage  then  under  said  sections  the  instru  - . 
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ment must  be  acknowledged. 


CONCLUSION 


Prom  the  foregoing  it  is  the  opinion  of  this  department: 

(a)  The  recorder  of  deeds  should  file  chattel  mortgage 
presented  to  him  for  that  purpose  even  though  they, 
are  not  acknowledged. 

(b)  That  there  is  no  authority  under  the  statute  for  a 
Recorder  to  record  a chattel  mortgage  which  is  on 
file  in  the  chattel  mortgage  files  in  his  office. 

(c)  That  a chattel  mortgage  which  is  on  file  in  the 
office  of  the  recorder  of  deeds  should  not  be 
removed  and  acknowledged  and  then  recorded  but 
that  if  the  mortgagee  desires  that  such  chattel 
mortgage  be  recorded  then  he  should  file  a copy 
of  the  chattel  with  the  recorder  for  the  chattel 
mortgage  files  and  then  have  recorded  the  original 
which  should  be  acknowledged  before  being  recorded. 

(d)  That  the  recorder  of  deeds  may  receive  chattel 
mortgages  for  the  purpose  of  being  filed  in  the 
chattel  mortgage  records  even  though  they  are  not 
witnessed  but  that  if  he'  is  requested  to  record 
such  chattel  mortgage  then  he  should  not  record 
it  unless  It  is  acknowledged. 


Respectfully  submitted, 

APPROVED: 

TYRE  W.  BURTOH 

J.  L.  TA^dfe  Assistant  Attorney  General 

Attorney  General 
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JURY: 


Board  of  jury  commissioners  may  determine  number  of  jurors 
to  be  selected from  each  township  for  jury  panel# 


November  13,  19^8 


Honorable  Gordon  J,  Massey 
Prosecuting  Attorney 
Christian  County 
Ozark,  Missouri 


Dear  Mr#  Massey: 

he  have  received  your  request  for  an  opinion  of  this  depart- 
ment which  request  is  as  follows: 

• ■ i 

"A  question  has  arisen  as  to  the  distribution 
of  those  summoned  for  Jurors  in  circuit  court# 

"V.e  have  19  townships.  Some  do  not  have  over 
100  population  and  two  or  three  nave  more  than 
1,000,00.  The  others  vary#  The  law  says  the 
jurors  shall  be  chosen  according  to  population. 
Heretofore  the  court  picking  the  jury  has  always 
taken  at  least  one  from  each  township  regardless 
of  population,  and  not  to  exceed  two  from  some 
of  the  larger  townships# 

"If  the  selection  is  made  on  a prorata  basis 
the  larger  townships  will  get  as  many  as  three 
or  four  and  the  smaller  ones  will  only  get  one 
juror  in  a year#  Please  advise  how  the  Jury 
commission  should  fill  the  boxes  from  which  the 
names  sh  uld  be  drawn  and  the  number  from  each 
township  where  the  population  varies  as  much 
as  10  to  1 T" 

* 

Section  70 5#  R.  S.  Mo#  1939  (Re-enacted  Laws  19i+7*  Volume  II, 
page  276)  contains  the  following  provisions: 

"The  board  of  Jury  commissioners  of  each 
county  not  less  than  thirty  days  before  the 
commencement  of  the  Circuit  Court  or  other 
court  having  civil  and  criminal  jurisdiction, 
or  civil  or  criminal  Jurisdiction,  shall  select 
names  of  not  less  than  four  hundred  persons 
having  all  requisite  qualifications  of  Jurors; 
and  the  board  of  Jury  commissioners  in  selecting 
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such  names  shall  select,  as  near  as 
practicable,  the  same  number  from  each 
township  in  the  county  according  to  the 
relative  population,  and  shall  determine 
how  many  petit  Jurors  and  alternate  petit 
Jurors  shall  be  selected  from  each  township 
in  said  county  and  the  names  of  such  persons 
and  the  townships  from  which  they  are  selected 
shall  be  written  on  separate  slips  of  paper 
of  the  Bame  size  and  kind  and  all  the  names  so 
selected  from  any  one  township  shall  be  placed 
in  a box  with  a sliding  lid  to  be  provided  for 
that  purpose  and  thoroughly  mixed." 

Section  706,  R.  S.  Mo.  1939  (Re-enacted  Laws  Mo.  1914-7#  Volume 
II#  page  276)  contains  the  following  provisions* 

"The  clerk  of  the  board  of  Jury  commissioners,  so 
situated  as  to  be  unable  to  see  the  names  on  such 
slips,  shall,  publicly,  in  the  presence  of  said 
board  of  Jury  commissioners,  proceed  to  draw  out 
names  separately  and  singly  from  one  township 
until  he  gets  the  number  of  names  required  from 
such  township  for  petit  Jurors  and  an  equal 
number  as  alternate  Jurors  to  serve  on  petit 
Juries  if  summoned:  and  in  the  same  manner  shall 
continue  to  draw  names  from  each  of  the  remaining 
townshipa,  separately  and  singly,  until  he  shall 
have  drawn  the  names  of  twenty-four  persons  who 
shall  serve  as  petit  Jurors  at  the  next  ensuing 
term  of  said  court  for  which  said  petit  Jurors 
are  drawn,  and  the  names  of  twenty-four  persons 
to  be  designated  as  alternate  petit  Jurors,  the 
names  of  said  alternate  petit  jurors  to  be 
recorded  and  numbered  consecutively  from  one  to 
twenty-four,  inclusive,  in  the  order  in  which 
they  are  drawn**  «•  *" 

The  method  of  selection  provided  in  the  above  quoted  sections 
was  changed  by  the  last  session  of  the  Legislature  by  providing 
that  the  selection  of  the  Jury  list  and  panel  should  be  made  by 
a board  of  jury  commies loners  instead  of  the  county  court  as 
formerly.  Insofar  as  the  number  of  names  to  be  selected  for 
the  Jury  list  and  the  method  of  apportioning  such  names  is  con- 
cerned, no  change  was  made.  The  provision  regarding  apportion- 
ment was  originally  adopted  in  137U  (Laws  18744-#  page  97#  Section 
2).  The  minimum  number  of  names  for  the  jury  list  has  been 
Increased  since  that  time  from  one  hundred  and  seventy-five  to 
the  present  four  hundred/ 
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The  courts  of  this  state  have  held  that  the  statutory  pro- 
cedure prescribed  for  the  selection  of  names  for  the  jury  list, 
and  persons  for  the  jury  panel.  Is  directory,  and,  that,  in  the 
absence  of  a showing  that  one  of  the  parties  was  prejudiced  by 
reason  of  failure  to  adhere  exactly  to  the  statutory  procedure, 
substantial  compliance  with  the  provisions  of  the  statute  is 
sufficient.  State  v.  Rouner,  333  Mo.  1236,  6lj.  S.  V«.(2d)  916, 

92  A.L.R.  1099J  State  v.  May,  172  Mo.  630,  72  S.  ft.  918. 

Insofar  as  the  question  which  you  have  presented  is  concerned, 
you  will  note  that  Section  70$  requires  the  names  selected  for  the 
Jury  list  to  be  apportioned  as  nearly  as  possible  among  the  various 
townships  according  to  population.  However,  it  further  provides 
that  the  board  of  jury  commissioners  shall  determine  how  many 
regular  and  alternate  petit  Jurors  shall  be  selected  from  each 
township  but  it  does  not  require  that  they  base  such  determination 
upon  population.  Undoubtedly,  in  most  counties,  population  is 
the  determining  faotor  but  in  a county  euch  as  yours,  with  nineteen 
townships  varying  considerably  in  population,  we  peroeive  no 
reason  for  saying  that  the  method  heretofore  used  in  selecting 
the  panel  should  not  continue  to  be  followed.  The  Jury  commiss- 
ioners should,  of  course,  follow  the  statutory  direction  in  regard 
to  selecting  names  for  the  jury  list  Insofar  as  practicable.  For 
example,  the  number  of  names  for  a township  with  a population  of 
one  thousand  should  be  ten  times  that  for  a population  of  one 
hundred,  although  two  Jurors  and  two  alternates  are  to  be  selected 
from  the  former  list  and  only  one  each  from  the  latter.  You  will 
also  note  that  the  four  hundred  names  required  for  the  jury  list 
Is  a minimum  figure  so  that,  if  necessary.  In  order  to  effectuate 
the  purpose  of  the  statute,  in  a county  such  as  yours,  a larger 
number  of  names  could  be  used  and  the  requirement  of  apportionment 
according  to  population  could  be  met. 

CONCLUSION  • 

Therefore,  we  are  of  the  opinion  that  in  selecting  the  petit 
jury  panel  in  accordance  with  Section  70$,  R.  S.  Mo.  1939*  (Re- 
enacted Laws  19^7*  Vol.  II,  page  27I4.)  the  board  of  jury  commissioners 
should  obtain  the  required  number  of  names  for  the  Jury  list  by 
apportionment  among  the  various  townships  according  to  population, 
but  that  particularly  in  a county  with  a large  number  of  townships, 
which  vary  widely  in  population,  the  board  of  Jury  commissioners 
may  determine  how  many  names  should  be  drawn  for  each  township 
and  that  in  making  such  determination  the  board  of  Jury  commiss- 
ioners need  not  do  so  solely  on  the  basis  of  population.  A system, 
whereby  in  your  county,  with  nineteen  townships,  one  regular  and 
one  alternate  petit  juror  is  chosen  from  e ach  of  the  smaller 
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townshlps  and  two  from  each  of  the  larger  townships  until  the 
required  number  is  obtained,  complies  with  the  requirements  of 
the  statute. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 

RRWtmw 


APPRtTZDl 


J.  J-.,  TAlrLCHc^rr 
Attorney  General 


MAG ISTRAPE  °OURTS 
JUDGMENTS 

JUSTICE  OP  THE  PEACE 


No  fee  is  allowed  the  'magistrate  in  a 
proceeding  to  revive  i judgment  of  the 
justice  of  the  peace  court  the  record 
of  which  was  delivered  to  the  magistrate. 


December  21,  I9I4B 


Honorable  Aubrey  R.  Marshall 
Judge  of  the  Magistrate  Court 
Randolph  County 
Moberly,  Missouri 

Dear  Judge  Marshall i 

« 

This  is  in  reply  to  your  request  for  the 
opinion  of  this  department,  which  is  as  follows i 

"In  the  matter  of  Scire  Facias  to 
Revive  Judgment  of  Justice  of  the 
Peace  will  you  please  inform  us 
what  fee  the  Magistrate  Court  should 
collect. 


"Thanking  you,  " 

At  the  outset  it  is  well  to  note  that  a justice 
of  the  peace  judgment  which  is  delivered  to  a magistrate 
has  the  foroe  and  effect  of  a judgment  rendered  by  said 
magistrate,  and  may  be  revived  to  the  same  extent  and  in 
like  manner  as  if  it  had  been  originally  rendered  by  such 
magistrate.  Laws  of  Missouri,  1947#  Volume  I,  page  2 1+6, 
Section  7a  provides* 

"That  Section  7 of  An  Aot  of  the  63rd 
General  Assembly,  known  as  Senate  3111 
No.  207,  approved  by  the  Governor  on 
March  11,  I9I46#  relating  to  the  resig- 
nations of  magistrates  and  to  the  de- 
livery of  records  of  Justices  of  the 
peace  to  magistrates,  be  and  the  same 
is  hereby  repealed  and  to  enact  in  lieu 
thereof  two  new  sections  relating  to 
the  same  subject  matter,  to  be  known 
as  Sections  7 and  7a,  and  to  read  as 
follows  1 " 
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Thus,  we  must  consider  the  Justice  of  the  peace 
Judgments  In  question  as  If  they  had  been  rendered  by 
the  magistrate.  The  provisions  by  which  a Judgment  of 
the  magistrate  court  may  be  revived  are  found  in  the  Laws 
of  Missouri,  19h$»  page  765*  Seotions  118  to  127,  Inclu- 
sive, 


We  now  arrive  at  the  question  presented  concern- 
ing the  fee  allowed  the  magistrate  for  the  revival  of  such 
Judgments,  There  are  no  provisions  in  the  statutes  com- 
prising the  magistrate  law  which  allow  the  magistrate  a 
specif io  fee  in  proceedings  for  the  revival  of  Judgments, 

The  Laws  of  Missouri,  1914-7*  Volume  I,  page  2I4.O,  Section  23, 
sets  out  the  only  fee  which  is  allowed  the  magistrate  in 
civil  proceedings.  That  section  is,  in  part,  as  follows: 

”A  fee  of  five  ($5*00)  dollars  shall 
be  allowed  the  magistrate  in  each 
civil  proceeding,  general  or  special, 
instituted  in  his  court.  Upon  the 
commencement  of  any  such  proceedings 
in  the  magistrate  court  except  in  cases 
instituted  by  the  state,  county  or 
other  political  subdivision  the  party 
commencing  the  same  snail  pay  to  the 
clerk  of  s aid  court  such  magistrate 
fee  of  five  dollars  ($5*00),  * * ■» 

The  magistrate  fee  is  allowed  the  magistrate  upon 
the  commencement  of  any  civil  proceeding  instituted  in 
his  "court!  It  i's  well  settled  in  Missouri  that  a proceed- 
ing to  revive  a Judgment  is  not  a new  proceeding  but  is  a 
continuation  of  the  original  cause  of  action.  The  nature 
of  the  proceeding  itself  makes  this  conclusion  clear.  In 
Beattie  Mfg.  Co,  vs.  Gerardi,  (Mo.)  2ll+  S.W.  139,  the  Supreme 
Court  made  the  following  statement  at  page  191: 

"*  * * It  has  been  said  so  often  as  to 
be  trite  that  a scire  facias  to  revive 
a Judgment  is  not  an  original  action 
but  a continuation  of  a former  proceed- 
ing and  ancillary  thereto!  that  it  is 
in  effect  but  the  explication  by  the 
plaintiff  to  the  court  for  an  execution 
on  a Judgment  about  to  become  dormant, 

* * * ." 

It  was  also  said  in  the  case  of  In  re  Jackman's 
Estate,  3U4  Mo,  I4.9,  I2I4.  S.W,  (2d)  1139,  at  page  1191,  that: 
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* * It  must  not  be  overlooked  that  the 
suing  out  of  the  solre  faolas  was  not  a 
new  proceeding,  but  was  a continuation  of 
the  cause  in  which  it  was  issued  (Peak  v. 
Peak  et  al.,  Lio.  Sup.,  131  S.W.  3 9k>  loo. 
cit.  395#  an d oases  there  cited),  * * * ." 


Further  language  to  this  effect  is  found  in  City 
of  St.  Louis,  et  al.  vs.  Miller,  et  al.,  ll|5  S#W.  (2d) 

50I4.,  235  Mo.  App.  397,  at  page  506  (S.w.)i 

"*  * ■»  The  application  for  the  writ, 
whether  it  be  in  the  form  of  a peti- 
tion, motion,  or  praecipe , does  not 
initiate  an  original  suit.  It  does, 
however,  initiate  the  proceeding  for 
the  revival  of  the  Judgment#  In  that 
respect  it  serves  an  essential  function. 

It  serves  no  essential  function  as  a 
pleading.  That  function  is  served  by 
the  writ.  Defendant  contends  that 
since  the  writ  serves  the  double  pur- 
pose of  pleading  and  process,  the  pro- 
ceeding for  revival  of  the  Judgment  is 
not  commenced  until  the  writ  is  issued, 
and  tnus  draws  a distinction  between 
an  original  suit  and  scire  facias.  Vie 
regard  the  distinction  as  unsubstantial. 

«■  « « .* 

1 

See  also!  Peak  vs.  Peak,  et  al.,  131  S.W.  39]  , l.c.  395# 
and  State  ex  rel.  Buder  vs.  Hughes,  et  al.,  loo  S.W.  (2d) 

516,  l.o.  519. 

In  view  of  the  fact  that  the  further  proceeding  to 
revive  a Judge nt  of  the  magistrate  court  is  ancillary  and 
a continuation  of  the  original  cause  of  action,  it  is  evi- 
dent that  the  magistrate  fee  allowed  upon  the  commencement 
of  said  original  proceeding  is  the  only  fee  that  can  be  al- 
lowed the  magistrate. 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department 
that  no  fee  is  allowed  the  magistrate  in  a proceeding  to 


V 
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revive  a Judgment  of  the  Justioe  of  the  peaoe  court  the 
record  of  which  has  been  delivered  to  the  magistrate. 

r 

1 

Respectfully  submitted. 


. > 

DAVID  DONNELL? 

Assistant  Attorney  General 

Ai^ROVaD* 

* 

J.  S.  TAYLOR  * . 

Attorney  General 

DDiir 


GRnlN  WAREHOUSE  ACT:  Public  warehouseman  in  Missouri  who  has  published 

schedule  of  rates  for  storage  of  grains  under  Sec. 
24,  Laws  1941,  p.  373,  and  is  operating  under  a 
warehouse  license  in  this  state,  cannot  discrimi- 
nate between  customers  and  cannot  deviate  from 
published  schedule  as  to  period  of  free  time  or 
any  other  charge.  Mill  operating  in  Missouri 
which  is  not  licensed  can  accept  grain  for  storage 
if  it  falls  within  the  definition  of  ''local  pub- 
lic warehouse.” 


March  19,  194# 


Mr.  A.  £.  Mclnemey 
Grain  Warehouse  Commissioner 
1108  Board  of  Trade  Building 
Kansas  City,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  on  two  Questions  asked 
by  Mr,  Frank  A,  Theis,  Chairman  of  the  Elevator  Committee  for 
the  Board  of  Trade  of  Kansas  City.  The  questions  are: 

”1  - Whether  or  not  a public  warehouseman, 
as  defined  in  the  Missouri  advised  Statutes, 
who  has  published  a schedule  of  charges  under 
Section  14685.24,  and  is  operating  under  a 
warehousing  license  of  your  Department,  can, 
under  Section  14685.22  of  the  Iiissouri  Re- 
vised Statutes,  discrindnate  between  the 
storage  customers,  and  deviate  from  the 
schedule  of  charges  outlined  in  his  published 
tariff  as  to  the  period  of  free  time,  or  other 
warehouse  charges. 

”2  - Whether  or  not  a mill  operating  in  the 
state  of  Missouri,  which  is  not  licensed  as  a 
warehouse  with  your  Department,  ctn  accept 
grain  for  storage.”  . 

Section  24,  Laws  of  Missouri,  1941,  page  373.  provides,  in 
substance,  for  the  maximum  charge  for  storing  and  handling  of 
grain  in  terminal  public  houses  and  local  public  warehouses. 

Such  section  further  provides  that  the  owner,  operator  or  manager 
of  any  terminal  or  local  public  warehouse  in  the  state  is  re- 
quired, during  the  first  week  in  June,  or  upon  receipt  of  his 
license,  to  publish  a table  or  schedule  of  rates  for  the  storage 
of  grain  in  his  warehouse  during  his  licensed  period.  The  ware- 
houseman may  publish  in  his  table  or  schedule  of  rates  any 
charges  he  desires  to  make,  so  long  as  they  do  not  exceed  the 
maximum  set  out  in  such  section. 
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Section  22,  Laws  of  Missouri,  1941.  page  373*  provides  that 
every  terminal  public  warehouseman  shall  receive  for  storage  any 
grain  suitable  for  warehousing,  to  the  capacity  of  his  warehouse 
available  for  public  storage,  not  making  any  discrimination 
among  the  persons  desiring  to  avail  themselves  of  the  warehouse 
facilities. 

Jection  23,  Laws  of  Missouri,  1941,  page  373,  provides  that 
every  local  nubile  warehouseman  subject  to  the  provisions  of  the 
Missouri  Grain  Warehouse  Act  shall  receive  for  storage  or  ship- 
ment, so  far  as  available  capacity  of  his  warehouse  shall  permit, 
all  grains  suitable  for  storage,  without  discrimination  of  any 
kind. 


It  is  to  be  noted  that  Section  24,  supra,  doeB  not  provide 
that  the  warehouseman  shall  publish  a table  or  schedule  of  maxi- 
mum rates  for  the  storage  of  grains  in  his  warehouse  during  his 
licensed  period,  but  that  he  shall  publish  a table  or  schedule 
of  rates  which  are  to  be  charged  by  him  durin g his  licensed 
period,  with  the  restriction  that  such  rates  shall  not  be  in  ex- 
cess of  the  maximum  provided  by  the  statute.  Therefore,  we  be- 
lieve it  to  be  clear  that  the  rates  published  by  the  warehouse- 
man must  be  charged  by  the  warehouseman  on  all  grains  stored  in 
his  warehouse. 

Sections  22  and  23,  cited  supra,  pro vi dixit.;  that  there  shall 
be  no  discrimination  in  either  terminal  or  local  public  ware- 
houses, prevent  discrimination  not  only  as  to  the  persons  whose 
grain  is  accepted  for  storage  in  the  warehouse,  but  also  in  the 
charges  that  may  be  made  for  the  storage  of  grains  in  such  ware- 
houses. 

Therefore,  a public  warehouseman  who  has  published  a schedule 
of  charges  under  Section  24  of  the  Act,  and  is  operating  under  a 
warehouseman's  license  of  the  State  of  Missouri,  cannot  discrimi- 
nate between  the  charges  he  makes  for  the  storage  of  grain,  and 
cannot  deviate  from  the  schedule  of  charges  which  he  has  caused 
to  be  published  with  regard  to  the  period  of  free  storage  or  any 
other  warehouse  charge. 

Section  17,  Laws  of  Missouri,  1941,  page  373,  defines  "termi- 
nal public  v/arehouse"  and  contains  a proviso  that  any  such  ware- 
house not  in  excess  of  one  hundred  fifty  thousand  bushels  measured 
capacity  shall  be  deemed  a local  public  warehouse  within  the  mean- 
ing of  the  Grain  warehouse  Act  unless  the  operator  makes  applica- 
tion for  a license  as  a terminal  public  warehouse  and  guarantees 
the  expense  of  wei  hing  and  inspection  therein. 
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Section  IS,  Laws  of  Missouri,  1941,  page  373,  defines  "local 
public  warehouse." 

Section  19,  Laws  of  Missouri,  1941,  page  373,  provides  that 
no  person,  firm,  corporation  or  association  shall  engage  in  busi- 
ness as  a public  warehouseman  until  a license  for  engaging  in 
such  business  has  been  issued  by  the  Commissioner,  with  the  fur- 
ther proviso  that  the  requirements  of  Section  19  re  optional 
with  local  public  warehouses  as  defined  in  Section  18. 

Therefore,  if  a mill  operating  in  the  State  of  Missouri  comes 
within  the  definition  of  "local  public  warehouse,"  and  such  mill 
has  not  requested  that  it  be  covered  by  the  provisions  of  Section 
19  of  the  Act,  such  mill  can  accept  grain  for  storage  without  be- 
ing licensed  by  the  Commissioner. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a public  warehouse- 
man in  this  state  who  has  published  a schedule  of  charges  under 
Section  24  of  the  Grain  Warehouse  Act,  and  is  operating  under  a 
warehousing  license  of  the  Grain  arehouse  Department  of  this 
state,  cannot  discriminate  between  storage  customers,  nd  cannot 
make  any  charges  other  than  those  set  forth  in  the  published 
schedule  of  rates,  and  cannot  make  any  discrimination  among  his 
customers  as  to  free  storage  time  or  any  other  warehouse  charges. 

It  is  further  the  opinion  of  this  department  that  a mill 
operating  in  thi3  state  which  comes  withi.i  the  definition  of  "local 
public  warehouse"  as  defined  in  Section  18  of  the  Grain  Warehouse 
Act,  and  which  has  not  voluntarily  come  within  the  provisions  of 
Section  19  of  the  Act,  can  accept  grain  for  storage  without  being 
licensed  by  the  Com  issioner. 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


J.  L.  TnYLOR 

Attorney  General 
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COUNTY  SCHOOL  FUfcb: 


Proposal  to  liquidate  carried  where  receives 
majority  of  votes  cast  both  for  and  against 
proposal. 


November  24,  194$ 


Honorable  Roy  a/.  McGhee 
Prosecuting  Attorney 
l* ay rie  County 
Greenville,  Missouri 

Dear  Mr.  McGhee: 

Wo  have  your  letter  of  recent  uate,  requesting  an 
opinion  of  this  office  as  to  whether  or  not  tne  County 
Clerk  of  your  County  should  certify  that  the  proposal 
for  the  annual  distribution  of  the  capital  of  the  liqui- 
dated county  and  township  school  funds,  submitted  at  the 
recent  election,  was  carried  at  said  election.  You  stated 
that  there  were  d,571  votes  cast  in  the  County  at  the 
general  election  for  the  office  of  Governor,  but  that  only 
1,135  votes  were  cast  for  the  above  proposal  and  185  votes 
cast  against  said  proposal. 

*e  believe  taut  a conclusion  in  this  matter  can  be 
reacned  by  careful  consideration  of  the  applicable  statutes. 
Section  10376.2,  Mo.  R.S.A.,  provides,  in  part,  that: 

"ha id  proposal  shall  be  submitted  at  a 
special  election  to  be  held  for  that 
purpose  within  sixty  days  after  the 
filing  of  the  petition  therefor  or  at 
the  next  general  election  held  in  such 
county.  * * * *" 

Said  section  further  provides: 

* * * Cuch  special  election  shall  be 
go veined  in  all  respects  by  the  general 
election  laws  except  wherein  such  general 
election  laws  are  in  conflict  with  this 
article.  * * * *" 

l 

Regarding  the  certification  of  the  results  of  such 
election,  we  fina  the  following  provision  in  said  section: 
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"*  * * * The  results  of  the  balloting  at 
each  election  precinct  shall  be  certified 
by  the  judges  of  election  of  such  election 
precinct  and  attested  by  the  clerks  and 
transmitted  to  the  body  having  control  of 
the  capital  of  the  county  and  township 
school  funds,  which  said  body  shall,  from 
such  results  so  certified  and  attested, 
within  ten  days,  determine  whether  the 
proposal  to  distribute  annually  the  liqui- 
dated capital  of  the  county  and  township 
school  funds  has  received  a majority  of 
the  votes  cast  in  the  county  or  City  of 
St.  Louis  wherein  such  election  shall  have 
been  held.  If  the  proposal  to  distribute 
annually  the  capital  of  the  liquidated 
county  and  township  school  funds  shall  re- 
ceive a majority  of  the  votes  cast,  the 
body  having  control  of  such  county  and 
-township  scnool  funds  shall  proceed  to 
thereafter  distribute  annually  such  liqui- 
dated funds  to  the  school  districts. * * 

Therefore,  we  see  that  the  proposal  is  submitted  at  a 
special  election  regardless  of  whether  the  election  is  held 
by  itself  or  in  connection  with  a general  election.  Of 
course,  under  the  we^l  settled  rules  of  statutory  construc- 
tion, the  intent  of  the  Legislature  is  of  primary  concern  in 
the  construction  of  statutes.  We  believe  that  the  evident 
intent  of  the  Legislature,  in  providing  that  the  proposal 
shall  carry  if  it  receives  a majority  of  the  votes  cast,  was 
that  the  proposal  should  carry  if  it  receives  a majority  of 
the  votes  cast  in  the  special  election.  That  is  to  say,  a 
majority  of  tne  total  of  the  votes  cast,  both  in  favor  of 
anu  against  the  proposal.  The  fact  that  the  special  election 
on  said  proposal  was  held  in  connection  with  the  general  elec 
tion,  and  that  more  votes  were  cast  for  certain  state  and 
county  officers  than  were  cast  both  for  and  against  said  pro- 
posal, should  be  of  no  consequence. 


JOMCLUnIOH 

In  view  of  tne  foregoing,  it  is  the  opinion  of  this 
office  that,  if,  in  an  election  on  the  proposal  for  the 
annual  distribution  of  the  capital  of  the  liquidated  county 
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and  township  scnool  funds,  a majority  of  the  votes  cast 
on  said  proposal  are  favorable,  said  proposal  should  be 
certified  as  carried  in  the  manner  proviued  in  section 
10376.2,  Mo.  K.h.A,,  and  other  applicable  statutes. 


respectfully  submitted, 


L^VIL)  DONH^LLY 
Assistant  Attorney  General 


APPROVE: 


JTX"  TiTlE: 

Attorney  General 
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GRAIN  AND  WAREHOUSE:  Operator  of  elevator  storing  grain  for 

United  States  government  requesting  and 
obtaining  state  inspection  must  obtain  state  license.  Name  of 
each  elevator  should  be  shown  on  state  license.  License  should 
be  displayed  in  office  room  of  elevator  building.  It  is  optional 
with  local  public  warehouseman  whether  or  not  he  secures  state 
license.  State  warehouse  receipt  may  be  issued  only  by  licensed 
public  warehouseman  on  form  approved  by  commissioner.  Registrar 
must  be  appointed  at  each  place .where ^licensed  public  warehouse 
is  situated.  uecemoer  J,  iy4o 


ft' 3 

Ur.  A.  E.  Mclnerney 
Grain  Warehouse  Commissioner 
Missouri  Grain  Warehouse  Department 
Kansas  City,  Missouri 


FILED 

£9 


Dear  Sir: 

Tliia  is  in  answer  to  your  letters  of  recent  date  request- 
inti  an  official  opinion  of  this  department  and  reading  in 
part  as  follows: 

*(1)  Should  the  operator  of  and  elevator 
whose  entire  operation  is  the  scoring  of 
grain  for  the  United  States  Government, 
the  owner  or  operator  of  which  requests 
and  obtains  state  inspection  and  weighing 
and  guarantees  the  expense  thereof,  be 
required  to  obtain  a state  license. 

"(2)  When  state  licenses  are  issued  to 
an  operator  who  is  operating  several  ele- 
vators in  the  state,  should  not  the  name 
of  each  elevator  as  well  as  the  city  or 
county  in  which  the  elevator  is  located 
be  shown  on  the  license.  As  an  example, 
we  have  the  Norris  Grain  Company,  who  have 
applied  for  license  to  operate  the  Norris 
Elevator  in  Jackson  County,  the  Burlington 
Elevator  in  Clay  County  and  the  Norris 
Grain  Coupany  Elevator  in  Webb  City.  Each 
license  would  show  the  Norris  Grain  Company 
as  the  operator  but  without  showing  the 
* name  of  the  elevator  to  which  each  license 
applies  could  lead  to  coldfusion  • 


"(3)  Should  not  the  license  be  displayed 
in  the  office  room  of  the  elevator  building, 
and  not  in  the  general  office  of  the  oper- 
ating firm.  (See  Sec.  21  of  the  Grain 
Warehouse  Department  Laws)" 


********** 
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" I would  like  to  have  your  opinion  of  the 
provision  in  Section  19 • of  the  Grain  Ware- 
house Department  Laws,  wherein  it  states 
on  page  32  'Provided,  further  that  the 
provisions  of  this  section  shall  be  optional 
with  local  public  warehouses  as  defined 
in  the  preceding  section’.. 

"Could  this  provision  be  construed  to  mean 
that  it  is  optional  with  the  operator  of 
a local  public  warehouse  whether  or  not  he 
secures  a license,  or,  does  it  mean  that 
it  is  optional  with  him  whether  he  secures 
a Terminal  Public  Warehouse  License  or  a 
Local  Public  Warehouse  License. 

"I  would  also  like  an  opinion  in  connec- 
tion with  Section  27,  where in  it  states 
•Public  Warehouse  receipts  may  be  issued 
by  any  licensed  public  warehouseman  etc.' 

Does  the  wording  ’may  be  issued’  mean  that 
it  is  optional  with  him  whether  he  issues 
our  approved  warehouse  receipt,  and  could 
there  be  an  unlicensed  public  warehouse 
within  the  meaning  of  the  Grain  Department 
Laws . 

"Section  38  states  that  ’The  Commissioner, 
in  addition  to  the  registrars  located  to  • 
serve  terminal  warehouses,  may  appoint  some 
person  or  persons,  not  employees  of  the 
Department,  at  each  point  where  local  public 
warehouses  are  situated  as  registrars  of 
receipts,  etc.’  Does  this  mean  that  we 
would  have  to  appoint  a person  as  registrar 
at  each  point  where  a local  public  warehouse 
is  situated." 

Your  first  question  inquires  as  to  whether  or  not  an 
operator  of  an  elevator,  whose  sole  business  is  the  storing 
of  grain  for  the  United  States  government  and  who  requests 
and  obtains  state  inspection  and  weighing  and  guarantees  the 
expense  thereof,  must  have  a state  license. 
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dectlon  16  of  the  Missouri  Grain  Warehouse  Act,  Laws  of 
Missouri,  19i|.l,  page  373»  defines  "public  warehouse"  and 
"private  warehouse."  "Public  warehouse"  is  defined  as  build- 
ings, elevators  or  warehouses  in  this  state  used  for  the  pur- 
pose of  storing  grain  of  different  owners  for  a compensation* 
"Private  warehouses"  are  defined  as  buildings,  elevators  or 
warehouses  used  for  the  purpose  of  storing  grain  exclusively 
for  the  owners  or  operators  of  such  buildings,  elevators  or 
warehouses.  We  believe  the  fact  that  the  warehouses  about 
which  you  inquire  in  your  letter  have  at  the  present  time  only 
one  customer,  that  Is.,  the  Uniteci  States  government,  does  not 
preclude  such  warehouses  from  being  "public  warehouses." 

Section  2 of  the  Grain  Warehouse  Act  provides  that  the 
state  warehouse  department  shall  have  exclusive  right  to 
weigh  or  supervise  the  actual  weighing  of  grain  in  licensed 
public  warehouses,  and  may  weigh  or  supervise  the  actual 
weighing  of  grain  in  private  warehouses  or  industries.  Since 
the  department  is  authorized  to  weigh  or  supervise  the  weigh- 
ing of  grain  only  in  "public  warehouses"  and  "private  ware- 
houses," it  is  obvious  that  the  department  is  limited  to  these 
two  types  of  warehouses.  Since  this  is  true,  we  believe  that 
it  was  the  intention  of  the  Legislature  to  include  within  the 
definition  of  public  warehouses  the  warehouses  which  at  present 
store  grain  exclusively  for  the  United  States  government. 

, Section  17  of  the  Grain  Warehouse  Act  defines  "terminal 
public  warehouse"  and  provides  as  follows: 

"The  term  terminal  public  warehouse,  as 
used  in  this  act,  shall  mean  any  public 
warehouse  located  in  any  city  In  this  State 
which  now  has  or  may  hereafter  have  a popu- 
lation of  seventy-five  thousand  or  more, 
or  a local  public  warehouse  in  this  state, 
the  owner  or  operator  of  which  requests 
and  obtains  state  inspection  and  weighing 
and  guarantees  the  expense  thereof;  pro- 
vided, any  such  elevator  or  warehouse  not 
IF  excess  of  one -hundred  fifty  thousand 
bushels  measured  capacity  shall  be  deemed 
a local  public  warehouse  within  the  meaning 
of  this  act  unless  the  operator  thereof 
shall  make  application  for  a license  as  a 
terminal  public  warehouse  and  shall  guaran- 
tee the  expense  of  weighing  ana  inspection 
therein. " 
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Since  the  definition  of  "terminal  public  warehouse" 
provides  that  the  term  includes  any  warehouse  in  any  city  in 
this  state  which  now  has  or  may  hereafter  have  a population 
of  75*000  or  more,  or  a local  public  warehouse,  the  owner  or 
operator  of  which  requests  and  obtains  state  inspection  and 
weighing  and  guarantees  the  expenses  thereof,  we  believe  it 
to  be  obvious  that  the  operator  of  the  grain  elevator,  whose 
entire  operation  is  the  storing  of  grain  for  the  United  States 
government  and  who  requests  and  obtains  state  inspection  and 
weighing  and  guarantees  the  expense  thereof,  must,  under  the 
provisions  of  Section  19  of  the  act,  procure  a state  license. 

Your  seoond  question  inquires  whether  or  not  the  name  of 
each  elevator  covered  by  a state  license  should  be  shown  on 
such  license.  We  believe  it  to  be  clear  from  Sections  19  and 
20  of  the  act  that  the  name  of  each  elevator  should  be  listed 
on  suoh  licenses. 

Your  third  question  inquires  whether  the  license  should 
be  displayed  in  the  office  room  of  the  elevator  building  or 
in  the  general  office  of  the  operating  firm. 

Section  21  of  the  act  provides  that  the  license  shall 
be  displayed  "in  the  office  room  of  said  warehouse."  It  is 
clear  from  the  quoted  provision  of  Section  21  that  the  license 
should  be  displayed  in  the  office  room  of  the  elevator  building. 

Your  fourth  question  inquires  whether  the  provision 
"Provided,  further  that  the  provisions  of  this  section  shall 
be  optional  with  local  puollc  warehouses  as  defined  in  the 
preceding  section,"  means  that  it  is  optional  with  the  operator 
of  the  local  public  warehouse  whether  he  secures  a license, 
or  whether  he  seoures  a terminal  public  warehouse  license  or 
a local  public  warehouse  license. 

From  the  provision  of  Section  19,  we  believe  that  the 
quoted  provision  supra  about  which  you  inquire  means  that  it 
Is  optional  with  a local  public  warehouse  operator  whether  or 
not  he  wishes  to  be  licensed.  If  a local  public  warehouse 
elevator  operator  ooes  not  wish  to  come  within  the  purview 
of  the  Missouri  Grain  Warehouse  Act,  he  is  not  forced  to  do 
so  and  does  not  have  to  procure  a state  license. 

Your  fifth  question  inquires  as  to  whether  a public  ware- 
houseman may  issue  any  warehouse  receipt  other  than  that  ware- 
house receipt  approved  by  your  department,  and  whether  there 
could  be  an  unlicensed  public  warehouse  within  the  meaning  of 
the  grain  department  laws. 
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From  the  provisions  of  Section  27  of  the  act,  it  is 
mandatory  that  any  public  warehouse  reoeipt  issued  by  any 
licensed  public  warehouseman  shall  be  precisely  in  the  form 
provided  for  and  approved  by  the  grain  warehouse  commissioner. 

As  was  pointed  out  supra,  if  a local  public  warehouseman  does 
not  elect  to  come  within  the  provisions  of  the  act  by  securing 
a state  license,  he  cannot  be  compelled  to  do  so.  However, 
a state  warehouse  reoeipt  may  be  issued  only  by  licensed 
public  warehousemen . 

Your  sixth  question  inquires  as  to  whether  or  not  the 
department  must  appoint  a registrar  at  each  point  where  a 
local  public  warehouse  is  situated. 

Section  38  of  the  act  provides  that  in  addition  to  the 
registrar  located  to  serve  terminal  warehouses,  the  commissioner 
may  appoint  some  person  or  persons,  not  employees  of  the  depart- 
ment, at  each  point  where  local  public  warehouses  are  situated 
. as  registrar  of  receipts.  We  believe  the  plain  meaning  of  this 
to  be  that  the  commissioner  must  appoint  a registrar  at  each 
place  where  a licensed  public  warehouse  is  situated.  Since 
an  unlicensed  public  warehouse  is  not  authorized  to  issue 
Missouri  warehouse  receipts,  the  commissioner  has  no  power 
to  appoint  a registrar  at  any  place  where  only  an  unlicensed 
public  warehouse  is  situated. 


CONCLUSION 

% 


It  Is  the  opinion  of  this  department  that* 

(1)  an  operator  of  an  elevator,  whose  entire  operation 
consists  in  the  storing  of  grain  for  the  United  States  govern- 
ment, the  owner  or  operator  of  which  elevator  requests  and 
obtains  state  inspection  and  weighing  and  guarantees  the 
expense  thereof.  Is  required  to  obtain  a state  license; 

(2)  the  name  of  the  elevator  as  well  as  the  city  or 
county  in  which  the  elevator  Is  located  should  be  shown  on 
each  state  license; 

(3)  the  state  license  of  a public  warehouseman  should 
be  displayed  in  the  office  room  of  the  elevator  building; 
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(I4.)  it  is  optional  with  the  operator  of  a local  public 
warehouse  whether  or  not  he  wishes  to  obtain  a state  license 
and  come  under  the  provisions  of  the  Missouri  Grain  Warehouse 
Act; 

(5)  a state  licensed  public  warehouseman  may  issue 
warehouse  receipts  only  in  the  form  provided  for  and  approved 
by  the  commissioner; 

(6)  the  commissioner  must  appoint  a registrar  at  each 

place  where  a state  licensed  public  warehouse  is  situated. 

• \ 

Respectfully  submitted. 


C.  B.  BUR2J3,  JR. 

Assistant  Attorney  General 


APPROVED  t 

t 


’JTTirfiCSCxSA 

Attorney  General 


TAXATION:  hssc&so&s  duty  to  extend  tax  on  omitted 

property  in  previous  years,  not  county 

4 ASSESSORS:  clerk's  duty. 
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prll  29,  1948 


onorable  lObert  1.  ea,  ,hor 
Prosecuting  attorney 
adison  County 
rederlcktown,  isaourl 

ear  r.  leather: 

7 is  is  in  reply  to  your  letter  of  April  26,  1j48, 
requesting  the  opinion  of  t:  Is  department  op  the  follo’  in- 
question: 


’‘Should  tiio  assessor  fi  ;ure  the  tax 
that  ou^ht  to  have  been  assessed  and 
paid  in  foiTaor  years,  or  is  it  merely 
his  duty  to  fix  the  value  of  the 
former  years,  and  should  the  county 
clerk  charge  the  amount  of  box  due 
for  said  omitted  years?" 

Your  question  is  concerned  with  the  proper  interpreta- 
tion and  assi jnuent  of  duties  provided  in  ouao  ubstitute 
for  OU36  ill  o.  469,  passed  by  the  63rd  eneral  Assam  )ly 
and  found  in  ..avs  of  Isa  our  1,  1946,  at  pa^e  1709,  as  follows: 

"If  by  any  means  any  tract  of  land 
or  town  lot  3 all  be  omitted  in  the 
assessment  of  any  y ar  or  series  of 
years,  and  not  put  upon  the  assessor's 
book,  the  same,  .vnen  discovered,  3hall 
ob  assessed  by  the  assessor  for  the 
time  bein^,  and  placed  upon  his  book 
before  the  same  Is  returned  to  the 
court,  v.l th  all  arroara  ;es  of  tax  which 
ou  ,ht  to  have  been  assessed  and  paid  In 
‘"or  ior  years  c..ar,:od  thereon. >v 
( Under acorinj  ours.  ) 
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It  is  our  opinion  that  tlio  underlined  portion  of  the 
3tatute  should  be  interpreted  to  mean  that  it  is  the  assoa- 
sor's  duty  to  extend  the  tax  upon  his  assessment  for  the 
omitted  years  and  place  the  same  upon  his  book  before  it  is 
returned  to  the  court.  Althou  h normally  It  would  be  the 
clerk's  duty  to  extend  the  tax  under  the  provisions  of  ection 
11048,  Laws  of  issouri,  1941,  puge  195C,  v«e  think  t at  a fair 
construction  of  the  lan;uafje  of  this  statute  would  seem  to 
make  the  extension  of  omitted  taxes  the  duty  of  the  assessor, 
and  not  o.'  the  county  clerk.  Inasmuch  as  this  is  a departure 
from  the  procedure  required  by  lection  11048,  and  It  is  not 
set  out  in  too  tjre  t detail  in  section  20,  we  believe  that  any 
Irregularity  resulting  from  this  procedure  would  probably  be 
cured  by  one  terms  of  ..action  21  of  House  substitute  for  l ouse 
ill  !’o.  469,  Laws  of  issouri,  1345,  at  pa  e 1/89,  which 
reads  as  follows: 

”An  assessment  of  property  or  charges 
for  taxes  thereon  shall  not  be  con- 
sidered illegal  oxi  account  of  any  in- 
formality in  makixx  the  assessment, 
or  in  the  tax  lists,  or  on  account  of 
the  assessment  not  being  made  or  com- 
pleted within  the  time  required  by  law.” 


Conclusion. 

Therefore,  it  is  the  opinion  of  this  department  that  it 
is  the  duty  of  the  assessor  to  extend  the  amount  of  tax  due 
on  property  omitted  from  the  list  in  previous  years  before 
returning  his  book  to  the  court. 


\S3pectfully  submitted. 


APPROVED: 


JOHN  R.  EATY 

Assistant  Attorney  noneral 
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j Oenerax 


Attorney 


JRBsml 


(Previous  opinion  #124  answered  by  letter  dated  April  21,  1948.  ) 


TAXATION:  Wher''  county  assessor  resigned  before  May  31st  and  did 

ASSESSORS:  not  make  verification  of  assessor’s  cooks,  and  successor 

did  not  qualify  until  June  10th,  verification  by  affidavit 
of  assessor’s  books  is  not  required  to  make  valid 
assessments . 


June  15,  1943 


Honorable  ,mory  L.  Melton 
Prosecuting  Attorney 
Barry  County 
Cassville,  iiissouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  County  Assessor  of  Barry  County  re- 
signed his  office  on  the  20th  day  of  May, 

1943,  such  resi gnation  being  accepted  on 
the  21st  day  of  May,  1943*  At  that  time 
the  Assessor’s  books  were  completed  but 
the  verification  required  by  ejection 
11000*33,  Mo.  R.  o*  A*,  had  not  been  at- 
tached thereto* 

"Subsequent  to  the  resignation  mentioned 
above,  the  Governor  appointed  a successor, 
who  qualified  and  took  over  the  office  on 
the  10th  day  of  June,  1943.  In  these  cir- 
cumstances, your  official  opinion  is  re- 
quested upon  the  following  questions: 

*1.  May  the  prior  Assessor,  who  in  fact 
compiled  the  Assessor’s  books  and  made'  the 
assessments  for  the  year  1943,  verify  such 
books  in  accordance  with  the  requirements 
of  Section  11000*33,  Mo.  R*  S»  A*? 

"2.  If  such  prior  Assessor  may  not  so 
verify  sc-id  books,  may  the  successor  and 
now  incumbent  Assessor  make  such  verifica- 
tion under  the  above-mentioned  statute  or 
any  other  applicable  one?” 
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Jectlon  11000. 38,  Mo.  R.  J.  A.,  provides  that  the  county 
ssessor  shall  make  out  and  return  to  the  county  court,  on 
or  before  the  31st  day  of  May  in  every  year,  a fair  copy  of 
the  assessor’s  book,  verified  by  his  affidavit,  and  sets  out 
the  form  of  the  affidavit. 

In  the  case  of  St  te  ex  rel.  v.  Timbrook,  2 40  too.  226, 
the  Supreme  Court  held  that  the  requirement  of  such  section 
regarding  the  verification  by  affidavit  of  the  assessor's 
book  is  merely  directory,  and  that  the  failure  of  the  asses- 
sor to  verify  by  affidavit  3uch  book  does  not  invalidate 
assessments  in  such  book.  The  court  said,  1.  c.  236-239: 

"section  11521,  Revised  Statutes  1909,  pro- 
vides: 'No  irregularity  in  the  assessment 

roll,  no  omission  from  the  same,  nor  mere 
irregularity  of  any  kind  in  any  of  the  pro- 
ceedings, shall  invalidate  any  such  proceed- 
ing. ' 

"The  same  legislative  power  which  provided 
for  the  assessor's  afildavit,  has  also  pro- 
vided that  the  'omission'  of  such  matters 
shall  not  invalidate  the  tax;  in  other  words 
such  provision  for  an  affidavit  is  directory. 

"The  mere  absence  of  the  affidavit  to  the 
assessor's  book  should  not  in  this  case  in- 
validate the  tax  sued  for.  By  section  11344 
the  assessor  is  required,  on  entering  office, 
to  take  an  oath  in  substance  the  same  as 
that  required  in  the  affidavit  to  the  asses- 
sor's book,  and  the  presumption  is  that  he 
took  that  oath.  Section  11403  requires  the 
assessor  and  the  other  members  of  the  board 
of  equalization  to  take  an  oath  'fairly  and 
impartially  to  equalize  the  valuation  of  all 
the  t.jcable  oroperty  in  such  county;'  and  it 
is  presumed  they  took  that  oath  in  this  case. 

"The  board  of  equalization  had  power  to  raise 
or  lower  the  v.  luation  of  all  the  prop©  rty 
on  that  book  on  a percentage  basis.  1 Black 
v.  c onigle,  103  To.  193*7  It  could  add  to 
• the  book  property  which  the  assessor  had 
omitted,  and  drop  from  it  property  which  he 
had  placed  thereon,  and  could  raise  or  lower 
the  value  of  any  item  of  property  on  that 
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book.  Any  citizen  had  the  right  to  be  heard 
on  any  such  questions.  The  functions  of  this 

board  ant.  the  time  of  their  meeting  are  gen- 
erally known  to  the  citizens;  and  it  is  a 
matter  of  common  knowledge  that  many  people 
attend  the  sessions  of  the  board. 

"The  record  in  this  case  shows  the  action  of 
the  board  by  which  the  assessment  of  the  county 
was  finally  completed  and  equalized.  After 
such  reconsideration  of  the  assessor* s book  by 
the  board  of  which  the  assessor  was  himself  a 
member,  surely  the  absence  of  the  affidavit 
from  the  assessor* s book  as  returned  to  the 
county  court  should  not  invalidate  the  assess- 
ment, especially  in  view  of  the  curative  stat- 
utes.® 

In  view  of  tho  authority  contained  in  the  above-quoted 
case,  v;e  believe  it  unnecessary  to  rule  as  to  whether  or  not 
the  prior  assessor  or  the  present  assessor  has  any  power  to 
verify  the  assessor*s  book. 


CONCLU3ION 


It  is  the  opinion  of  thi3  department  that  where  a county 
assessor  resigns  his  office  before  verifying  by  affidavit  the 
assessor’s  book,  nd  the  successor  assessor  does  not  qualify 
and  take  office  until  the  month  of  June,  it  is  unnecessary  to 
have  a verification  by  affidavit  of  the  assessor’s  book. 


Respectfully  submitted, 


APP’  OVSD : 


C.  3.  BURNS,  Jr. 

Assistant  Attorney  General 


TTTTT^ir- 

Attorney  General  ' 


EJECTIONS: 


At  a general  election  a voter  may  "write  in"  the  name 
of  any  person  he  chooses  for  any  office  he  chooses 
without  regard  to  whether  or  not  there  Is  a regular 
party  nominee.  The  person  receiving  the  majority 
vote  for  any  particular  office  is  the  person  elected 
to  said  office. 


September  28,  1948 


Honorable  Emory  L.  Melton 
Prosecuting  Attorney 
Barry  County 
Cassville,  Missouri 

Dear  Mr.  Melton: 

Your  opinion  request  of  recent  date  reads  as  follows: 

"Under  MRSA  1939,  Section  11603,  a voter 
may  if  he  desires,  vote  for  a candidate 
whose  name  does  not  appear  on  the  printed 
ballot  by  drawing  a line  through  the  print- 
ed name  of  the  regular  candidate  and  write 
below  such  cancelled  name  the  name  of  the 
person  for  whom  he  desires  to  vote,  plac- 
ing a cross  in  the  square  to  the  left  of 
such  fiame. 

"As  you  will  note  from  the  enclosed  ballot, 
there  is  only  one  candidate  for  Probate 
Judge.  Could  the  voters  fill  this  office 
in  the  manner  provided  for  above?  If  so, 
would  a simple  majority  of  the  votes  elect 
the  'write  in'  candidate? 

"Also,  what  would  be  the  effect  of  a 'write 
in'  candidate  if  the  regular  candidate  had 
his  name  taken  off  the  ballot? 

"I  shall  appreciate  your  opinion  on  this 
matter  at  the  earliest  possible  date." 

As  we  understand  your  question,  specifically  you  inquire 
whether  or  not  it  is  possible  for  a voter  to"write  in"  a 
person  of  his  choice,  and  whether  or  not  it  is  possible  to  so 
elect  such  person  to  office. 

Section  11603,  R.S.Mo.  1939*  provides  specifically  as 
follows: 
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"*  * * if  the  voter  desires  to  vote  for 
one  or  more  candidates  whose  name  or 
names  do  not  appear  on  the  printed  ballot 
he  may  do  so  by  drawing  a line  through 
the  printed  name  of  candidate  for  such 
office,  and  writing  below  such  cancelled 
name  the  name  of  person  for  whom  he  de- 
sires to  vote,  and  placing  a cross  mark 

in  the  square  at  the  left  of  such  name. 

# * *" 

This  section,  in  its  essentials,  has  been  on  the  statute 
books  of  Missouri  since  1889,  and,  as  you  see,  it  provides  for 
a voter  to  place  upon  the  ballot  the  name  of  a person  other 
than  the  regular  party  nominee  should  said  candidate  not  appeal 
to  him.  The  obvious  reason  behind  this  statute  is  that  it  is 
an  attempt  to  prevent  the  disenfranchisement  of  a voter  should 
the  primaries  or  conventions  used  to  nominate  the  candidates 
for  office  be  subject  to  fraud  or  coercion  or  any  other  force 
which  might  destroy  the  free  exercise  of  the  right  to  vote  by 
any  and  all  persons.  In  1892  the  Supreme  Court,  en  banc,  in 
the  case  of  Bowers  v.  Smith,  111  Mo.  45,  1.  c.  52,  53,  passed 
upon  Section  4773,  R.S.  Mo.  1889,  (Now  Section  11595,  R.S.  Mo. 
1939),  which  section  , as  now,  establishes  the  form  of  ballot 
to  be  used  in  the  elections.  In  construing  that  section  of  the 
law,  the  court  stated: 


"*  * * Nominations  under  it  entitle  the 
nominees  to  places  upon  the  official 
ballots,  printed  at  public  expense;  but 
the  Missouri  voter  is  still  at  liberty 
to  write  on  his  ballot  other  names  than 
those  which  may  be  printed  there. 

"The  statute  recognizes  this  right  by 
requiring  sufficient  blank  space  for 
such  writing,  next  to  the  printed  names 
of  candidates  for  each  office.  Revised 
Statutes,  1889,  sec.  4773. 

********** 

»*  * * jn  Missouri  any  voter  may  add  such 
a name  for  himself  in  the  blank  provided 
on  the  ballot  for  that  purpose." 

Further  judicial  support  for  the  proposition  that  a voter 
at  the  general  election  may  "write  in"  the  name  of  any  person 
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he  chooses,  regardless  of  v/hether  or  not  there  is  a party 
nominee  for  that  particular  office,  is  found  in  the  case  of 
Bradley  v.  Cox,  271  Mo.  438,  1.  c.  448,  449: 

"*  * *Section  5900  provides  that  the 
voter,  upon  receiving  the  ballot,  shall 
immediately  retire  to  one  of  the  booths 
in  the  polling  place  and  that  'he  shall 
prepare  his  ballot  by  selecting  the 
ballot  he  desires  to  vote.  He  shall 
erase  or  strike  out  the  name  of  any 
candidate  he  does  not  wish  to  vote  for 
and  write  the  name  of  his  choice  under- 
neath. ' " 

Even  in  the  dissenting  opinion,  1.  c.  454,  the  court 
acknowledged  the  right  of  any  voter  to  "write  in"  the  name 
of  his  choice  at  the  election.  The  court  stated: 

"*  * *No  authority  in  law  for  his  name 
there  in  print,  can  be  found.  The  only 
way  it  could  have  legally  gotten  on  the 
ticket  of  any  voter,  was  by  the  voter 
writing  it  in  the  space  left  under  the 
caption  and  under  the  name  of  the 
nominee.  * * *” 

We,  therefore,  think  it  clear  and  obvious  that,  under 
the  present  statute  and  under  the  past  decisions  of  this 
state,  a voter  may  "write  in"  the  name  of  any  person  he 
chooses  at  the  time  of  the  election.  And  as  long  as  this 
situation  exists  there  can  be  no  disenfranchisement  of  the 
voter  or  no  compulsion  to  accept  a nominee  distasteful  to 
him. 


We  are  enclosing  a copy  of  an  opinion  rendered  by  this 
department  under  date  of  September  23*  1944,  to  the  Honorable 
Arthur  U.  Goodman,  Prosecuting  Attorney  of  Dunklin  County, 
which  is  in  accord  with  this  opinion. 
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CONCLUSION 


We  are  of  the  opinion  that  at  a general  election  a voter 
may  "write  in"  the  name  of  any  person  he  chooses  for  any 
office  he  chooses  without  regard  to  whether  or  not  there  is 
a regular  party  nominee.  Further,  that,  under  our  system 
of  elections,  the  person  receiving  the  majority  vote  for  any 
particular  office  is  the  person  elected  to  said  office. 


Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED: 


jy  ey  tay mi 

Attorney  General 
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ELECTIONS: 


Canvass  to  be  made  after  all  intermediate 
registrations  as  provided  for  in  Section 
11872  of  the  Revised  Statutes  of  Missouri 
for  1939,  discretionary  with  the  Board  of 
Election  Commissioners. 


January  6,  1948  , 

I FILED 


Honorable  John  W.  Mitchell 
Secretary,  Jackson  County 
Board  of  Election  Commissioners 
Court  House 
Independence,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  December  12, 
1947,  in  which  you  request  an  opinion  of  this  department.  Omit- 
ting caption  and  signatures,  your  opinion  request  reads  as  follows 

"The  Board  of  Election  Commissioners  desire 
an  opinion  and  request  your  office  to  fur- 
nish same.  We  refer  to  Section  11860,  Sec- 
tion 11869  and  Section  11872  under  Registra- 
tion Elections  - Counties  of  150,000  or  more. 

We  are  confronted  with  this  problem  and  the 
question  is  this.  Is  it  necessary  for  our 
Board,  after  having  an  intermediate  registra- 
tion under  Section  11872,  to  follow  it  with 
a clerks'  canvass  under  Section  11869?  It 
will  be  noted  that  Section  11860  provides  for 
a general  registration  and  after  said  general 
registration  a clerks'  canvass  shall  be  made, 
but  Section  11872  or  Sections  thereafter  do 
not  provide  for  a canvass.  This  question  has 
arisen,  and  we  are  in  doubt  as  to  whether  or 
not  we  must  have  a canvass.  Our  Board  is  plan- 
ning for  a registration  for  a special  city  elec- 
tion January  6,  1948  preceding  the  election  on 
January  27,  1948. 

"We  would  appreciate  your  opinion  as  soon  as 
possible . " 
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Article  17,  Chapter  76,  of  the  Revised  Statutes  of  Missouri 
for  1939,  provides  for  the  registration  of  voters  in  counties  of 
over  150,000  population.  In  such  article  and  chapter  is  found 
Section  11860  which  provides  in  part  as  follows: 

"The  Board  of  election  commissioners  and  said 
judges  and  clerks  shall  constitute  the  board 
of  registry  and  the  judges  and  clerks  of  each 
precinct  shall  first  meet  under  direction  and 
control  of  the  board  of  election  commissioners 
in  their  respective  precincts  on  Tuesday,  five 
weeks  before  the  next  state,  primary  or  gen- 
eral, election  at  the  places  designated  by  the 
board  of  election  commissioners  and  then  pro- 
ceed to  make  a general  registration  of  all 
voters  in  their  respective  precincts.  The 
second  day  of  registration  being  on  Saturday 
following  and  the  third  day  Tuesday,  three 
weeks  before  such  election.  A general  reg- 
istration shall  be  made  by  the  board  of  reg- 
istry in  every  year  thereafter  in  which  a pres- 
idential election  occurs  and  just  prior  thereto 
the  first  day  of  such  registration  being  on 
Tuesday,  four  weeks  before  such  election  and 
the  second  day  of  such  registration  the  Satur- 
day following  and  the  third  day  Tuesday  three 
weeks  before  such  election:****************** 
*******************************************  # *• 

As  can  be  seen  from  the  above  statute,  the  registration  of  such 
voters  pertains  to  the  general  registration  which  is  to  be  held 
with  the  exception  of  first  registrations  in  the  year  in  which 
presidential  elections  occur. 

Another  pertinent  provision  of  the  Missouri  Statutes,  to- 
wit:  Section  11872,  Revised  Statutes  of  Missouri  for  1939,  pro- 
vides for  an  intermediate  registration.  This  Section  provides 
in  part  as  follows: 

"The  board  of  election  commissioners  may  from 
time  to  time,  as  in  the  judgment  and  discre- 
tion of  the  board  may  seem  necessary  cause 
such  intermediate  registration  to  be  made  in 
such  manner  and  form  as  to  said  board  may  be 
deemed  advisable.  Said  board  of  election  com- 
missioners may  require  the  judges  and  clerks 
to  make  such  intermediate  registration  in  the 
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various  precincts  in  said  county  or  the  board 
of  election  commissioners  as  a board  of  reg- 
istry may  hold  sessions  in  each  township  in 
said  county  for  the  purpose  of  making  an  in- 
termediate registration,  said  board  of  elec- 
tion commissioners  acting  as  judges  the  clerks 
of  said  board  of  election  commissioners  acting 
as  registry  clerks." 

The  preceding  section  of  the  statute  authorized  the  Board  of  Elec- 
tion Commissioners  in  counties  such  as  yours  to  call  intermediate 
registrations  whenever  it  is  deemed  advisable  by  the  Board. 

Another  section  of  the  Revised  Statutes  of  Missouri  for  1939 
which  pertains  to  the  question  raised  in  this  opinion  is  Section 
11869,  wherein  provision  is  made  for  a canvass  of  the  voters  after 
registration  has  been  completed.  This  Section  of  the  Statute  pro- 
scribed in  part  the  following: 

"The  clerks  of  election  are  hereby  consti- 
tuted canvassers  of  the  precincts  of  which 
they  are  appointed;  and  upon  the  Thursday 
and  Friday  following  the  last  day  or  regi- 
stration, if  so  much  time  shall  be  required, 
the  said  two  clerks,  shall  each  having  one  of 
said  verification  lists,  go  together  and  can- 
vass the  precinct  calling  at  each  dwelling 
place  as  indicated  upon  said  verification 
lists,  and  if  they  shall  find  that  any  per- 
son upon  their  verification  lists  does  not 
reside  at  the  place  designated  thereby,  they 
shall  make  a check  mark,  or  cross  (X) , oppo- 
site any  such  name.  If,  in  making  any  such 
canvass,  any  person  shall  refuse  to  answer 
questions  and  give  the  required  information 
asked  for  and  known  to  him  or  her,  such  per- 
son shall  be  deemed  guilty  of  a misdemeanor 
under  this  article  and  shall  be  liable  to  a 
penalty  not  to  exceed  $50.00  ************." 

It  is  apparent  from  the  preceding  provision  of  the  statute  that 
the  canvass  therein  provided  for  by  the  Legislature  is  for  the 
purpose  of  checking  the  addresses  of  the  persons  previously  reg- 
istered in  the  various  precincts  in  order  that  illegal  voting  can 
be  prevented.  This  being  true,  it  seems  reasonable  that  such  a 
safeguard  should  be  in  effect  with  reference  to  both  the  regular 
registrations  as  provided  for  in  Section  11860,  Supra,  and  the 
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intermediate  registrations  provided  for  under  Section  11782,  Supra. 
It  does  not  seem  reasonable  to  this  department  that  it  would  be 
the  intention  of  the  Legislature  in  passing  the  above  statutes 
that  there  should  be  a safeguard  in  the  form  of  a canvass  for  one 
registration  and  there  should  be  no  such  canvass  for  the  other. 

Our  research  does  not  reveal  that  there  have  been  any  deci- 
sions on  these  particular  sections  of  the  statutes  and  therefore 
we  must  look  to  the  intention  of  the  Legislature  in  construing 
them. 


The  original  statutes  providing  for  registrations  of  counties 
of  the  population  of  over  150,000  were  passed  in  1917  as  a complete 
unit,  at  which  time  such  legislation  was  known  as  Senate  Bill  No. 
528,  Section  23  in  such  Senate  Bill  provides  as  follows: 

11  Intermediate  Registration  provided  for  — 

At  every  election  held  in  such  county,  be- 
tween the  general  registration  above  referred 
to,  the  last  general  registration  shall  be 
used;  but  the  same  shall  be  revised  by  the 
board  of  registry  of  each  precinct  where  such 
election  is  to  be  held;  and,  for  the  purpose, 
the  board  of  registry  shall  meet  on  Tuesday 
four  weeks  preceding  such  election  and  shall 
hold  a session  from  eight  o'clock  a.m.  until 
nine  o'clock  p.m.  on  that  day;  and  names  may 
be  added  to  the  registers  in  the  same  way; 
upon  sworn  application,  as  in  the  case  of  a 
general  registration;  and  all  the  other  forms 
and  requirements  are  to  be  observed  as  pro- 
vided with  reference  to  general  registrations, 
both  as  regards  the  canvass  after  the  registra- 
tion, the  revision  of  the  registration,  and 
otherwise . " 

As  can  be  seen  from  the  above  provision,  the  canvass  was  to  apply 
to  the  intermediate  registration  as  well  as  to  the  regular  regi- 
stration. 

In  the  Revised  Statutes  of  Missouri  for  1919,  the  preceding 
provision  remained  the  same  but  in  1921,  the  Legislature  repealed 
all  of  the  provisions  relative  to  registrations  in  Counties  of 
the  size  involved,  and  enacted  in  lieu  thereof  thirty-seven  new 
sections  of  the  Statute. 
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As  can  be  seen  from  such  provision  all  reference  to  a can- 
vass after  an  intermediate  registration  has  been  omitted.  The 
obvious  intention  of  the  Legislature  at  the  time  the  original  pro- 
visions were  passed  was  that  there  should  be  a canvass  made  not 
only  after  the  regular  registration  but  also  after  any  interme- 
diate registration. 

However,  we  again  refer  you  to  Section  11872,  Supra  of  The 
Revised  Statutes  of  Missouri  for  1939  and  call  attention  to  the 
first  sentence  of  such  provision  which  prescribes  the  following: 

"The  Board  of  Election  Commissioners  may  from 
time  to  time  as  in  the  judgment  and  discretion 
of  the  Board  may  seem  necessary,  call  interme- 
diate registrations  to  be  made  in  such  manner 
and  form  as  to  said  board  may  be  deemed  advis- 
able ***************************************." 

The  Courts  of  this  State  have  held  that  Legislative  action 
must  be  construed  according  to  the  purpose  of  it's  enactment. 

State  vs  Toombs,  25  SW  (2)  101,  324  Mo.  819.  It  has  further  been 
held  that  in  construing  statutes  that  evils  sought  to  be  remedied 
and  benefit  intended  to  be  conferred  thereby  should  be  considered. 
See  Dodd  vs  Independent  Stove  and  Furnace  Co.  51  SW  (2)  114,  330 
Mo.  662. 

It  seems  apparent  from  the  above  statement  that  the  Legisla- 
tion of  this  State  intended  that  the  advisability  of  making  a can- 
vass after  an  intermediate  registration  should  be  discretionary 
with  the  board  and  this  Department  feels  that  if  in  the  discretion 
of  the  board  they  deem  it  advisable  that  a canvass  be  held  after 
an  intermediate  registration  that  the  board  has  the  authority  to 
order  such  canvass . 


CONCLUSION 

Therefore,  it  is  the  opinion  of  this  Department  that  whether 
a canvass  shall  be  held  after  intermediate  registration  has  been 
held  pursuant  to  Section  11872  of  the  Revised  Statutes  of  Missouri 
for  1939  is  within  the  Board  of  Election  Commissioner's  discretion. 

Respectfully  submitted. 


APPROVED:  JOHN  S.  PHILLIPS 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  COURT:  County  court  may  not  pay  county  clerk  compensation 
COUNTY  CLERK:  for  acting  as  agent  for  county  in  making  contracts 

under  the  King-Thompson  road  bill. 


January  15,  1940 


Ilonorablo  Harold  L.  Millor 
Prosecuting  Attorney 
boKalb  County 
Iiaysville,  HiESouri 


bear  Sir: 

This  is  in  reply  to  your  lottor  of  rocont  date  w heroin 
you  request  an  official  opinion  from  this  departriont  on  the 
following  stnto.’iont: 


"Roques t that  I be  fumishod  with  an 
opinion  as  to  whether  o^f  not  tho  County 
Court  would  be  authorized  to  order  addi- 
tional expenditure  as  payment  to  tho 
County  Clark,  in  ado it ion  to  his  salary 
for  duties  in  connoctlan  with  the  County 
Aid  Program,  as  provided  for  in  C.  S.  for 
H.  B,  214,  by  appointing  tho  County  Cloric 
as  agent  for  tho  county  to  make  contracts 
on  behalf  of  the  county,  as  provided  in 
Section  13766,  R.  S.  of  Missouri,  1939, 
in  view  of  the  duties  imposed  upon  tho 
County  Court  and  nocossarily  their  Clork 
by  Section  4 of  3ald  Bill." 

he Kalb  County  is  a county  of  tho  third  class,  and  the 
lav;  fixing  the  salary  of  tho  county  clerk  .of  such  counties 
is  found  in  Laws  of  Missouri,  1945,  page  1544, 

Coomittoo  Substitute  for  House  Bill  No.  214,  referred 
to  in  your  roquest,  is  found  in  Laws  of  Missouri,  1945,  page 
1471.  Section  4 of  that  bill,  which  relates  to  the  subject 
of  your  inquiry,  is  found  on  page  1503,  and  reads  as  follows: 

"The  county  court  of  each  county  desiring 
to  avail  itself  of  the  benefits  of  this 
Act  shall,  with  tiro  advice  and  assistance- 
of  its  county  hi  jwray  englneor,  or  if  none, 
of  its  county  survoyor,  formulate  a program 
for  tho  impx*ovoi iont , construction,  recon- 
struction or  restoration  of  county  roods, 
as  provided  for  in  this  Act,  for  tho  period 
for  which  funds  aro  appropriated  for  the 
County  Aid  Rood  PuncV  Such  program,  together 
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with  specific  plane,  specifications  and 
estimates  for  oach  project  lncludod  In 
said  program,  sliall  be  submitted  to  the 
State  Highway  Commission  for  approval, 
within  the  period  for  which  tho  funds  are 
appropriated  to  the  County  Aid  Road  Fund. 

If  such  program  and  tiio  plans,  specifica- 
tions, and  estimates  for  onch  projoct  sub- 
mitted, comply  with  tlio  provisions  of  tills 
Act  and  with  tho  general  plans,  specifica- 
tions and  requirements  formula tod  as  pro- 
vided In  this  Act,  the  same  shall  be  approved 
by  the  State  Highway  Commission,  and  It 
shall  so  notify  the  Stato  Auditor  and  the 
State  Treasurer,  who  shall  thereupon  sot 
aside  from  tho  share  of  the  County  Aid  Road 
Fund  apportioned  to  such  county,  an  amount 
of  said  fund  on  account  of  each  project 
included  in  said  program,  which  amount  so 
sot  aside  shall  not  oxcood  fifty  per  cent 
(5CJ>)  of  the  total  costs  of  such  project, 
and  In  no  evont  shall  exceed  the  sun  of 
Seven  Hundred  Fifty  Dollars  ($750,00)  per 
milo  of  the  county  road  included  in  such 
. projoct.  No  part  of  tho  County  Aid  Hood 
Fund  sliall  bo  usod  for  ac roils itlon  of 
ri;  ;ht-of-ways  ." 

Referring  to  this  section,  it  will  bo  found  that  tho 
county  highway  engineer  is  supposed  to  advlso  and  assist  tho 
county  court  in  formulating  a program  under  thi3  bill.  There 
is  nothing  In  this  section  which  refers  to  tho  county  clork 
or  his  duti03  in  connection  therewith.  Under  Section  5 of 
this  bill.  Laws  of  Missouri,  1045,  page  1474,  tho  county 
court  is  authorised  to  contract  for  rood  improvement.  This 
soctlon  reads  as  follows: 

’’Upon  compliance  with  tho  provisions  of 
tiie  forogoing  section,  tho  county  court 
shall  choroupon,  or  at  such  times  as  it 
sliall  determine,  publicly  acvortlso  for 
sealed  bids  for  oach  of  tho  projects  in- 
cluded in  its  approved  program.  Tho  con- 
tract for  each  projoct  shall  bo  awarded 
to  tho  lowest  and  beat  blddor;  provided 
that  tlio  county  court  may  reject  any  and 
all  bias.  In  askin  for  bids  and  awarding 
such  contracts,  tho  county  court  nay  com- 
bine one  or  more  of  tlio  approvod  projects 
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In  ono  contract*  In  tho  ovent  that  no 
bids  are  rocolved,  or  in  tho  ovont  that 
ouch  bids  arc  in  oxcoss  of  tiio  estimate 
of  cost  thoroof  ao  proparoa  by  tlie  county 
hi  in-ay  engineer,  tho  county  court,  tho 
spocial  road  district,  or  tho  township 
board  in  thoso  counties  i in  vine  township 
organization,  may  porforr.i  the  work  pro- 
vided for  in  tho  sj>ocif  lent  ions , provided* 
hoY/evor,  that  tho  amount  to  bo  paid  i'roii 
the  County  Aid  Road  Fund  sliall  in  no  ovont 
excoeti  fifty  por  cont  of  tho  estimate  of 
cost  prepared  by  tho  county  highway  engl- 
noor,  or  tho  sum  of  $750*00  por  mile, 
whichever  sum  is  loss*" 

This  soction  doos  not  authorize  tho  county  court  to 
appoint  an  agent  to  ontor  into  contract:::  for  road  improvement* 
Ilorovoi’,  Section  13766,  R*  3*  Ho*  1939,  referred  to  in  your 
request,  doos  authorize  county  courts  to  appoint  agents  to 
make  contracts  on  its  behalf* 

Referring  to  said  Sections  4 and  5,  supra,  it  will  bo 
soon  that  the  count;,  court  doos  havo  duties  to  perform  in 
carrying  out  the  program  under  this  act,  and  naturally,  there 
aro  additional  duties  imposed  on  tho  county  clerk  ns  a result 
of  those  duties  boing  imposed  on  tlie  county  court*  However, 
since  tho  lawmakers  liavo  not  uodo  any  provision  for  compensa- 
tion for  this  work,  eithor  to  tho  county  court  or  the  county 
clerk,  thon  tho re  would  bo  no  authority  to  pay  thorn  out  of 
public  funds  for  these  sorvicoo* 

In  tho  caso  of  Nodaway  County  vs,  Kiddor,  129  S*v:*  (2d) 
857,  860,  tho  court  applied  this  principle  in  tho  followi  p, 
language i 


"The  genoral  rulo  is  that  tho  rendition 
of  services  by  a public  officer  is  doomed 
to  be  gratuitous,  unless  a compensation 
therefor  is  provided  by  otatuto.  If  tho 
statute  provides  compensation  in  a parti- 
cular mode  or  ;jonnor,  thon  the  officor  is 
confined  to  that  manner  snd  is  entitled 
to  no  other  or  further  compensation  or  to 
any  different  mode  of  30curing  sane*  Such 
statutos,  too  must  be  strictly  construod 
as  against  tho  officer*  " 

It  appoarc  from  your  request,  ho. ovor,  that  there  Is  no 
claim  tliat  tho  county  clork  is  ontitlod  to  additional  compen- 
sation for  those  added  duties,  but  you  inquire  wliothor  or  not 


Hon.  Harold  L.  Lillor 


4, 


It  would  bo  lagal  to  appoint  tho  dark  as  agont  for  the  county 
court  to  make  contracts  under  tho  road  bill  for  tho  county 
court.  Even  if  the  county  court  were  authorized  to  appoint 
and  compensate  tho  county  clork  for  tho  aforesaid  purposes, 
such  compensation  could  not  be  for  sorvicos  which  tho  cleric 
performs  undor  the  act  as  county  clork.  In  othor  words,  tho 
only  compensation,1  if  any,  which  could  bo  paid  would  be  for 
oak inn  the  contract. 

Again  roforring  to  Section  5,  supra.  It  will  be  seen 
that  the  county  court  lots  tho  contract  to  tho  lowest  and 
best  bidder,  and  that  it  may  rejoct  any  and  all  bids.  In  tho 
performance  of  tills  duty,  tho  court  oxorcisos  a discretionary 
function  anu  this  could  not  bo  delogatod  to  tho  clerk  as 
agent  of  tho  court.  Tills  principle  Is  announced  In  15  C.J., 
pago  465,  Section  116,  as  follows: 

"The  right  of  a county  board  to  do  legate 
its  authority  dopends  on  tho  nature  of  tiie 
duty  to  bo  porfomed.  Powora  involving 
tho  exorclso  of  judgmont  and  discretion 
are  In  tho  nature  of  public  trusts  and 
cannot  be  delogatod  to  a connittoo  or 
agent.  Duties  which  are  puroly  minister- 
ial and  executive  and  do  not  Involve  tho 
oxorclso  of  discrotion  nay  bo  dolegatod 
by  tho  board  to  a committee  or  to  an  agent, 
on  employee,  or  a servant.  * * * " 

Said  Section  15766,  H.  S.  Mo.  1959,  does  authorize  the 
county  court  to  appoint  an  agent  to  moke  contracts  on  Its 
bolialf . Ilowovor,  such  appolntmont  vould  only  confer  on  ouch 
an  agent  a ministerial  duty  and  he  could  not  perform  discre- 
tionary duties  for  tho  court. 

Even  though  the  court  should  appoint  the  clerk  as  Its 
agent  to  make  tho  contract,  we  do  not  think  undor  the  circum- 
stances that  the  court  would  bo  authorized  to  conpensato  him 
for  this  service.  We  nalco  this  statoner.t  bocauso  tho  statute 
does  not  expressly  provldo  for  compensation,  and  wo  do  not 
think  tiio  dutlos  are  such  that  compensation  would  be  Implied. 

In  the  case  of  Blades  vs.  Hawkins,  240  Mo.  187,  the  court  had 
before  It  for  consideration  tho  question  of  the  authority  of 
tho  county  court  to  employ  export  accountants  to  oxamine  the 
accounts  of  tho  county  officers.  The  examination  of  the 
officers  by  thoso  acepuntants  sliowod  that  the  county  officers 
wore  in  default  some  $5,000  or  $6,000.  In  view  of  the  techni- 
cal nature  of  tills  work,  tho  court  hold-  that  the  county  court 
did  liavo  Implied  authority  to  employ  and  pay  those  accountants. 
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In  speaking  of  authority  of  a county  court  to  enploy  and  pay 
agonts,  tho  court  said,  l#c.  195 s 

''The  tioro  Important  proposition,  and  the 
ono  chiefly  controverted,  la  us  to  the 
power  of  tho  county  court  to  employ  an 
expert  accountant  to  audit  tho  public 
records  and  tho  accounts  of  present  and 
prior  off ic lain.  Its  power  to  do  so  must 
be  found  In  same  oxprose  statutory  grant, 
or  ol3o  Implied  as  essential  to  tho  proper 
execution  of  powers  exprossly  ;rantod  or 
duties  oxpresaly  imposed,  becti  n 6759, 

Revised  Statutes  1099,  prohibits  count lea 
and  othor  municipal  boulos  from  making 
any  contracts  not  within  tho  scope  of  tho 
powers  of  tlio  municipality  or  express ly 
authorlzod  by  law.  Tills  provision  Is  but 
declaratory  of  tho  carrion  law;  for  tlieso 
public  corporations  novor  havo  boon  doomed 
to  possess  authority  to  contract,  or  do 
any  other  act,  unless  tlie  power  was  -ranted 
by  statuto  or  could  bo  implied  because 
nocessary  and  incidental  to  the  due  per- 
formance of  powor3  granted  or  duties  on- 
joined.  This  doctrine  applies  to  county 
courts  and  cannissl oners,  as  roll  as  to 
tho  governing  bodies  of  other  subordinate 
political  corporal  . (7  An.  bug# 

dney.  Law,  sec.  709;  V.’olcott  v.  Lawrence 
Co.,  2C  lio.  277;  Sturgeon  v.  Hampton,  88 
Mo.  204 *)  Thoro  is  in  our  statutes  no 
rant  of  authority  to  a county  court  to 
employ  an  export  to  a id  It  and  examine  the 
books  and  accounts  of  tho  county  and  its 
officers.  Hence,  if  this  authority  oxlstod 
In  the  prosent  instance.  It  vras  because 
tho  law  Implied  it  as  essential  to  the  due 
exercise  of  powers  specifically  vastod  in 
the  co unty  court  by  statuto  or  tho  perform- 
ance of  a duty  specifically  roquirod  of 
said  tribunals.  The  courts  are  conservative 
In  implying  powers  not  oxproscly  'Ivon* 

Ono  limitation  imposed  by  law  on  those  im- 
plications Is  tlint  no  pewror  will  l>e  inpliod 
to  belong  to  a public  corporation  unless 
It  Is  cognate  to  tluo  purpose  for  which  the 
corporation  was  created • * * « n 
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Tho  IIawkin3  case,  supra,  however,  differs  from  the  case 
here  because  In  that  caso,  the  duties  performed  by  the  agents 
were  of  a technical  naturo  and  required  special  talent  arkl 
skill,  while  in  tho  case  here  under  consideration,  the  county 
clerk  or  any  other  person  appointed  as  agent  would  only  have 
to  perform  a ministerial  function  in  xnakJLn  tho  contract* 

That  being  tho  case,  undor  doc t ion  13766,  supra,  tlio  county 
court  might  appoint  the  clerk  or  any  other  person  to  make  the 
contracts  provided  for  in  said  Section  5 of  tho  act.  However, 
since  no  provision  for  paynont  of  such  agent  for  t Is  sorvico 
is  mado,  undor  tho  statute,  wo  do  not  tliink  the  court  would 
have  implied  powor  to  pay  out  public  funds  for  this  purpose. 


CONCLUSION 

From  tho  foregoing,  it  is  the  opinion  of  this  dopartmont 
that  tho  county  court  may  appoint  the  county  clerk  or  any 
other  person  as  agent  to  ontor  Into  contracts  for  roacl  im- 
provement under  said  Committee  Substitute  for  House  Bill  No* 
214*  Ye  are  also  of  tlio  opinion,  however,  that  tho  court 
would  not  bo  authorized  to  pay  out  any  public  funds  for  this 
sorvico  bocause  tho  statute  does  not  exprosely  provide  for 
such  payment  arm  the  duties  are  such  that  authorization  for 
payment  would  not  be  iapliod* 


Respectfully  submitted. 


TYRE  ' . P/URTON 

Assistant  Attorney  Oonoral 


OVHD: 


J.  h.  TaYloi; 

Attorney  General 
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COUNTY  LIBRARY  DISTRICTS:  Dissolution  o*.  district  not 

authorized  under  Section  14767 


'"’rch  1£,  1048 


/ 

ioa  'nthryn  P.  ier 
. tnto  Librarian 
..tate  office  'AAildin-; 

Je^f-rdon  City,  issouri 


’ear  ’'iso  -'icr: 

' e have  your  letter  of  recent  dote  requesting  an  opinion 
from  this  department,  which  reads  as  follows: 

’’ The  ay  County  Li brnr  onrd,  "Ichnond, 

submitted  to  me  a copy  of  a petition 
f lod  with  the  Ra>  County  court,  request- 
ing an  election  to  cetemlno  whether  r. 

Day  County  Library  District  and  a one- 
illl  tax  3hall  be  retained  in  "hay  County, 

"A  copy  of  the  petit!  n is  enclosed.  The 
Revised  tatutes  or  Issouri,  1939, 

C inptor  110,  article  G,  oction  14767, 
provides  for  the  establishment  of  a Covinty 
Library  District  and  provides  for  a method 
of  securin’  tuxation  for  its  operation  and 
maintenance . Ills  section  also  provides 
for  the  discontinuance  o^  the  tax.  It  In 
not  clear  to  me  that  the  section  provides 
for  the  discontinuance  of  the  County 
Library  District. 

’’The  petition  submitted  (copy  attached) 

3ftff3S  to  embody  two  requests:  (1)  the 
abolition  of  the  district,  and  (2)  the 
abolition  of  the  tax. 

’’In  your  opinion  CRn  a library  district 
be  abolished  under  the  statutes  of  ;i3souri 
( ’e  vised  otatutes,  1 )3  -,  hartor  110, 
oction  14767)? 


\ 
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"Is  the  request  to  the  Hay  County  Court 
worded  in  such  language  as  to  provide  for 
an  election  on  the  questions  submitted  in 
the  petition?” 


The  question  presented  is  whether  a count.,-  library  district 
which  has  been  established  in  accordance  with  Section  14767 
R.3.  Mo.  1939,  can  be  dissolved  under  the  provisions  of  th; 
statute'.  Section  14767  provides: 


” henover  one  hundred  (100)  taxpaying 
citizens  of  any  county,  outside  of  the 
territory  of  all  cltios  arid  towns  now 
or  hereafter  maintaining,  at  least  in 
part  by  taxation,  a public  library,  shall 
in  writing  petition  the  county  court, 
asking  that  a county  Horary  district 
of  the  county,  outside  of  the  territory 
of  all  such  aforesaid  cities  and  towns, 

be  established  and  be  known  as  » 

county  library  district, * and  asking 
that  an  annual  tax  bo  levied  for  the  pur- 
poao  herein  specified,  hnd  shall  specify 
in  thoir  potition  a rate  of  taxation  not 
to  exceed  two  mills  on  the  dollar;  then 
the  county  court  shall,  if  it  finds  said 
petition  was  signod  by  the  requisite  num- 
ber of  qualified  petitioners,  enter  of 
reoord  a brief  recital  of  such  petition, 
including  a description  of  such  proposed 
county  library  district,  and  of  its  finding 
aforesaid;  and  shall  order  that  the  propo- 
sitions of  such  petition  be  submitted  to 
the  voters  of  such  proposed  district  at  the 
next  annual  election  to  be  held  the  first 
Tuesday  in  April;  and  that  the  clerk  of  the 
county  court  shall  cause  to  be  published 
the  propi  sitlon  or  propositions  of  such 
potition;  and  said  county  clerk  shall  cause 
said  propo3i tion  or  propositions  to  be 
published  in  like  manner,  as  near  as  may 
be,  with  the  publication  of  'the  nominations 
to  office,’  us  provided  in  section  11642, 

. . 1939.  juch  order  of  court  and  si 
notice  shall  specify  the  name  of  the  county 
and  the  rate  of  taxation  mentioned  in  3aid 
petition,  ana  such  county  clerk  shall  moke 


Ct 
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and  file  in  hi3  offico,  return  of  service 
of  such  notice;  and  every  voter  within 
such  proposed  county  library  district  may, 
in  his  proper  district,  vote 

'for  establishing  county  library 

district, ' 


or  • 


»a  ,ainst  establishing county 

library  district,' 

and  may  vote 

•for  — - mill 3 tax  for  a free  county 
library, ' 


or 


•against  mill3  tax  for  a free 

county  library: ' 

Provided,  that  in  ca.^o  the  boundary  limits 
of  any  c.!ty  or  town  hereinabove  mentioned 
are  not  the  same  with  the  sohool  district 
of  such  city  or  town,  and  such  school 
district  embraces  territory  outside  the 
boundary  limits  of  3uch  city  or  town,  then 
all  voters,  otherwise  qualified  and  re- 
siding in  such  school  district  and  outside 
the  limits  of  such  city  or  town,  shall  be 
eli-ible  to  vote  on  any  proposition  or 
matter  of  such  library  district,  submitted 
to  the  voters  at  such  election,  and  may 
cast  a vote  thereon,  at  the  nearest  and 
most  convenient  district  schoolhouse  with- 
in said  county  library  district.  Ana  If, 
from  returns  of  such  election,  which  shall 
be  certified  to  the  county  court,  the 
majority  of  all  the  votes  cast  on  such 
propositions  at  such  election  shall  be 

'fox’  establishing county  library 

district, » 

and  for  the  tax  for  a free  county  library. 
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the  county  court  shall  enter  of  record  a 
brief  recital  of  such  returns  and  that 
t ere  luia  been  established 

i county  library  district,' 

and  thereafter  such 

i — - county  library  district1 

shall  be  considered  and  held  to  bo  estab- 
lished, shall  be  a body  corporate,  and 
knov.n  as  such;  and  the  tax  specified  in 
such  notice  shall,  aubjeot  to  provisions 
herein  below  of  this  section,  be  levied  and 
collected,  from  year  to  year,  In  like  man- 
ner with  other  taxes  in  the  rural  school 
districts  of  said  county.  Xhe  prjcoeds  of 
such  levy,  together  with  all  interest  ac- 
cruin', on  same,  with  li >rary  fines,  collec- 
tions, bequests  and  donations  in  money 
ahall  oe  deposited  In  the  treasury  of  ohe 
county  uad  be  known  as  the  ’county  library 
fund,  ’ and  be  nept  separate  ar.d  apart  from 
otner  moneys  of  a county*  and  disbursed 
by  ^he  county  treasurer  only  upon  the  prop- 
er autnenticatea  vouchers  sf  the  county 
library  board  hereinafter  .lontlonedj  _ro- 
vidod,  that  sue  taxes  shall  cease,  in  cuae 
■fcne  regular  voters  of  or.y  such  district 
snail  30  determine  bj  u majority  vote  at 
any  annual  election  hold  therein,  after 
petition,  ordor  of  court,  and  notice  of 
such  election  and  of  the  purpose  thereof, 
first  having  been  made,  filed  and  given, 
as  In  the  case  of  establishing  such  county 
library  district." 


-t  iu  provided  that  henever  one  hundred  taxpaying  citizens 
of  the  comity,  outsido  the  cities  and  towns  now  maintaining  a 
public  library,  petition  the  county  court,  asking  that  a county 
library  district  be  established  and  an  annual  tax  be  levied  for 
such  ourpose,  said  propositions  shall  oe  submitted  to  the  voters 
of  such  proposed  district.  If  the  majority  of  the  votes  cast 
are  in  favor  of  sue’  propositions,  a library  district  shall  oe 
considered  established*  which  shall  be  a body  corporate.  The 
tax  specified  shall  be  levied  and  collected  in  the  sane  manner 
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as  other  taxes  in  rural  school  districts  in  the  county,  subject 
to  the  further  provisions  of  Section  14767.  It  is  further  pro- 
vided that  such  taxes  shall  couse  if  the  voters  of  tho  district 
so  determine  by  a majority  vote  at  an  election  held  for  that 
purpose  and  in  the  sa  :o  manner  as  the  election  to  establish  such 
district  was  held. 

In  construing  . ecfcion  14767  we  must,  of  course,  look  to 
the  intent  of  tho  legislature.  Metropolitan  Life  Ins.  Co.  v. 
Scheuffler,  *o.  'up.,  180  . . (Pd)  742.  The  lawmakers  intent 

is  to  be  ascertained  from  the  language  used;  it  must  be  given 
its  plain  and  rational  meaning  in  order  to  promote  its  manifest 
purpose.  Donnelly  -arment  Oo.  v.  eitel,  314  go.  1138,  193 
. '.  (2d)  577 i Haynes  v.  Unemployment  Compensation  comm.,  353 
go.  540,  183  j,  . (3d)  77;  allace  v.  .cods,  340  o.  452,  102 
. . (2c’)  91.  It  Is  further  provided  in  lection  14767  that 
"such  taxes  axial  1 cease,  in  case  the  regular  voters  of  any  such 
district  shall  so  determine  by  a majority  voto  at  any  annual 
election  held  therein,  after  petition,  order  of  court,  and 
notice  of  such  election  and  of  the  purpose  thereof,  first  having 
been  made,  filed  and  given,  as  in  the  case  of  establishing  such 
county  library  district. " (Underscorin  ours.) 

It  is  clearly  indicated  by  the  provision  that  the  tax 
voted  shall  be  levied  and  collected  in  the  some  manner  as  other 
taxes  in  rural  school  districts  in  the  county,  subject  to  the 
further  provisions  of  the  statute  that  the  abovo  pro  id  so  relates 
only  to  tThe  abolition  of  the  library  tax.  In  no  sense  can  said 
proviso  mean  that  an  election  to  discontinue  the  county  library 
tax  includes  the  proposition  to. dissolve  the  county  library 
district.  It  is  obvious  that  the  terms  of  t>  o statute  are  plain 
and  unambiguous.  o may  not  search  for  a meaning  beyond  the 
statute  itself.  tate  v.  Phillips  Petroleum  Co.,  349  Mo.  360, 
160  C..V.  ^2d)  764.  here  the  language  of  a statute  is  plain 
and  unambiguous  it  may  not  be  construed  but  must  be  given  effect 
as  written.  t.  Louis  - muse.mcr.t  Co.  v.  t.  Louis  County,  347 
Mo.  456,  147  ^....  (2d)  667;  Cummins  v.  Ians  as  City  Public 
Service  Co.,  534  o.  672,'  66  £.  ..  (2d)  920;  state  v.  Thatcher, 
338  Mo.  622,  92  S.d.  (2d)  640. 

von  though  in  an  election  for  that  purpose  under  the 
provisions  of  2 ection  14767  the  county  library  tax  is  discon- 
tinued, this  Joes  not  automatically  dissolve  tl  county  library 
district  for  the  reason  that  the  district  is,  in  the  first 
instance,  a creature  of  the  law  and  after  once  having  been 
created  in  compliance  with  the  lav/  and  onco  having  pro  cured 
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ita  corporate  lire  from  the  state,  this  corporate  life  cannot 
be  taken  away  unless  such  13  done  ir±  compliance  with  the  law. 
There  is  no  provision  contained  in  ection  14767  which  author- 
izes the^ dissolution  of  a county  library  district. 

It  necessarily  follows  the-:  that  the  petition  attached  to 
the  letter  of  request  should  be  amended  in  accordance  with  the 
conclusion  reached  herein. 


Conclusion. 

Therefore,  it  is  the  opinion  of  this  department  that  a 
county  library  district  established  in  accordance  -;'ith  Section 
14767,  R#S.  ! o . 1539,  cannot  be  dissolved  under  the  provisions 
of  that  section. 


It  3pectf  ully  submitted. 


A;*!1  ovzt: 


DAV.D  CONNELLY 

Assistant  Attorney  reneral 


J • • PA 

Attorney 


DDrnl 


-COUNTY  BUDGET:' 


Appropriation  for  Ripley  County  "Farm  Bureau,  ordered 
to  be  made  by  Circuit  Court,  should  be  included  in 
Class  4 of  budget,  and  if  there  are  insufficient  funds 
in  Class  4 to  pay  all  approved  estimates  of  said  class 
such  funds  should  be  apportioned  to  each  office  in 
proportion  to  the  approved  estimates  of  each  office  in 
.•lass  4.  County  Court  cannot  reduce  estimated  ex- 
penditures for  Circuit  Court  expenses  below  1946  and 
transfer  such  amount  to  Class  4 f?r  County  Farm  Bureau. 


April  23,  1948 


Honorable  Leo  I itchener 
County  Clerk 
Ripley  County 
Doniphan,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  request- 
ing an  official  opinion  of  this  department  and  reading  as  fol- 
lows: 

"Attached  is  a certified  copy  of  order  made 
today  by  the  Ripley  County  Court,  I would 
like  your  opinion  as  to  my  liability  on  my 
official  bond  if  I issue  warrants  on  this 
amended  budget,  Will  I in  any  way  endanger 
myself  by  issuing  warrants  for  the  amount 
and  for  purposes  not  originally  set  up  in 
the  budget,  in  view  of  the  holdings  of  the 
Courts  that  the  budget  cannot  be  amended  or 
changed  after  it  is  once  made  up  at  the 
first  of  the  year?" 

The  certified  copy  of  the  order  you  refer  to  in  your  opin- 
ion request  is  an  order  of  the  County  Court  of  Ripley  County 
stating  that  in  the  1948  budget  ,<1500  w.-s  appropriated  in  Class 
2 for  Circuit  Court  expenses;  that  no  appropriation  was  made 
for  the  Ripley  County  Far  Bureau;  that  os  a result  of  a man- 
damus suit  in  the  Circuit  Court,  the  Circuit  Court  ordered  the 
County  Court  to  make  an  appropriation  of  $1000  for  the  Ripley 
County  Farm  Bureau,  and  the  County  Court,  in  its  order,  trans- 
ferred $1000  from  the  appropriation  in  Class  2 for  Circuit 
Court  expenses  to  Class  4 for  the  use  and  benefit  of  the  Ripley 
County  Farm  Bureau. 

Section  5,  Laws  of  Missouri,  1945,  page  100,  provides  the t 
the  county* s 3hare  of  the  cost  of  carrying  on  cooperative  exten- 
sion work  in  agriculture  and  home  economics  shall  be  included  by 
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the  county  court  in  Class  4 for  such  year  in  counties  budget- 
ing the  county  expenditures  by  classes.  Therefore,  the  order 
of  the  Circuit  Court,  requiring  the  budgeting  of  $1000  for 
the  County  Farm  Bureau,  properly  places  such  sum  in  Class  4. 

Section  10914,  R.  3.  Mo.  1939,  provides  that  the  county 
court  shall  show  the  estimated  expenditures  for  the  year  by 
classes,  and  places  in  Class  2,  among  other  things,  the  ex- 
pense of  conducting  circuit  court.  Such  section  further  pro- 
vides that  the  estimate  in  Class  2 shall  not  be  less  than  the 
last  preceding  even  year  in  even  years  and  last  preceding  odd 
year  in  odd  numbered  years.  Therefore,  the  budget  for  Class  2, 
in  194&,  cannot  be  less  than  that  for  the  year  1946. 

Section  10911,  R.  S.  Mo.  1939,  provides  that  the  Class  2 
expenditures,  consisting  in  part  of  the  cost  of  holding  cir- 
cuit court,  shall  constitute  the  second  obligation  of  the 
county,  and  that  all  proper  claims  coming  under  the  second 
class  shall  have  priority  of  payment  over  all  excopt  Class  1. 

Section  10914,  supra,  provides  under  subsection  Class  5 
that  the  county  court  may  transfer  any  surplus  funds  from 
Classes  1,  2,  3 and  4 to  Class  5 to  be  used  as  contingent  and 
emergency  expenses.  Since  this  is  the  only  provision  for 
transferring  funds  from  Class  2,  and  it  presupposes  also  an 
actual  surplus,  it  is  our  opinion  that  funds  cannot  be  trans- 
ferred from  Class  2 to  Class  4. 

If  there  are  funds  budgeted  in  Class  5 of  the  budget, 
which  is  the  contingent  and  emergency  expense  class,  then  war- 
rants on  said  Class  5 should  not  be  paid  until  the  entire  amount 
budgeted  in  Class  4,  including  the  $1000  for  the  County  Farm 
Bureau,  have  all  been  paid,  since  those  statutory  expenditures 
in  Class  4 have  priority  over  the  discretionary  expenditures  in 
Class  3. 

In  the  case  of  Gill  v.  Buchanan  County,  142  S.  W.  (2d) 

665,  the  court  held  that  the  full  pay  of  a county  judge  was  by 
law  made  a part  of  the  county  budget,  whether  or  not  such  pay 
was  included  by  the  members  of  the  county  court  in  the  budget. 
The  order  of  the  Circuit  Court  of  Ripley  County  in  ordering 
the  payment  by  the  County  to  the  County  Farm  Bureau  of  the 
$1000,  by  force  of  law,  includes  such  expenditure  in  Class  4 
of  the  budget. 

Section  10912,  R.  S.  lio.  1939,  provides,  in  part,  as  fol- 
lows : 
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» * * * If  for  any  year  there  should  not  be 
sufficient  funds  for  the  county  court  to  pay 
all  the  approved  estimates  under  class  4, 
after  having  provided  for  the  prior  classes, 
the  county  court  shall  apportion  and  appro- 
priate to  each  office  the  available  funds  on 
hand  and  anticipated,  in  the  proportion  that 
the  approved  estimate  of  each  office  bears  to 
the  total  approved  estimate  for  class  4." 

Therefore,  if  there  are  insufficient  funds  in  Class  4 of 
the  bucget,  when  the  $1000  which  was  transferred  to  such  Class 
4 is  retransferred  to  Class  2,  where  it  belongs,  to  pay  all 
expenditures  bud  eted  under  such  Class  4,  the  available  funds 
in  Class  4 should  be  apportioned  to  each  office  in  the  propor- 
tion that  the  approved  estimate  of  each  office  bears  to  the 
total  approved  estimate  for  Class  4. 


CONCLUSION 


It  is  the  opinion  of  thiB  department  that  the  County  Court 
has  no  power  to  transfer  funds  from  Class  2 of  the  budget  to 
Class  4 to  pay  for  the  county’s  share  of  the  cost  of  the  County 
Farm  Bureau,  when  such  payment  by  the  County  is  ordered  by  the 
Circuit  Court. 

It  is  further  the  opinion  of  this  department  that  if  there 
are  insufficient  funds  in  Class  4 of  the  county  budget  to  pay 
all  claims  in  such  class,  the  County  Court  shall  apportion  and 
appropriate  to  each  office  the  available  funds  in  Class  4,  in 
the  proportion  that  the  approved  estimate  of  each  office  bears 
to  the  total  approved  estimate  for  Class  4. 


Respectfully  subadtted, 

I 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED: 


J.  'Jl'T.-YEgR 

Attorney  General  / 
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COUNTY  LIBRARY: 


Qualified  voters  of  a city  having  a tax-supported 
free  library  may  not  vote  on  the  question  of  be- 
coming a part  of  a free  county  library  system  at 
the  same  time  the  county  votes  on  the  establish- 
ment of  a county  library  system. 


May  20,  1948 


Miss  Kathryn  P.  Mier 
State  Librarian 
State  Office  Building 
Jefferson  City,  Missouri 

Dear  Miss  Mier: 

This  is  in  reply  to  your  letter  of  recent  date  in  which  you 
request  an  opinion  of  this  department,  which  is  in  words  and  fig- 
ures as  follows: 

"Revised  Statutes  of  Missouri,  1939,  Chapter 
110,  Article  6,  Sections  14767  and  14771, 
provide  for  the  establishment  of  a County 
Library  District,  excluding  cities  and  towns 
maintaining  tax-supported  libraries  from 
voting  or  from  additional  county  library 
taxes . 

"Section  14772  provides  that  a city  or  town 
maintaining  a library  may,  upon  petition, 
submit  to  a vote  a proposal  to  become  part 
of  the  county  library. 

"Barry  County  proposes  to  vote  on  the  estab 
lishment  of  a county  library  in  April  1948. 

Monett  and  Cassville  have  tax-supported  li 
braries,  but  the  library  boards  of  both  towns 
have  asked  if,  under  the  law,  it  would  be  pos 
sible  for  them  to  submit  to  the  voters  the 
question  of  becoming  part  of  the  county  li 
brary  at  the  same  time  the  county  votes?" 

Your  request  goes  into  the  question  of  whether  or  not  a 
city,  which  has  a tax-supported  library,  may  submit  to  the  voters 
of  the  city  the  question  of  whether  or  not  it  will  become  a part 
of  the  free  county  library  system  at  the  same  time  that  the 
question  of  establishing  a county  library  system  is  voted  upon  in 
the  county  in  which  such  city  is  located. 
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County  library  districts  are  established  under  the  provi- 
sions of  Section  14767,  R.  S.  Mo.  1939,  which  reads  in  part  as 
follows : 


"Whenever  one  hundred  (100)  taxpaying  citizens 
of  any  county,  outside  of  the  territory  of  all 
cities  and  towns  now  or  hereafter  maintaining, 
at  least  in  part  by  taxation,  a public  library, 
shall  in  writing  petition  the  county  court  ask 
ing  that  a county  library  district  of  the  coun 
ty,  outside  of  the  territory  of  all  such  afore 
said  cities  and  towns,  be  established  and  be 

known  as  ' county  library  district,' 

and  asking  that  an  annual  tax  be  levied  for  the 
purpose  herein  specified,  and  shall  specify  in 
their  petition  a rate  of  taxation  not  to  ex 
ceed  two  mills  on  the  dollar;  then  the  county 
court  shall,  if  it  finds  said  petition  was 
signed  by  the  requisite  number  of  qualified 
petitioners,  enter  of  record  a brief  recital 
of  such  petition,  including  a description  of 
such  proposed  county  library  district,  and  of 
its  finding  aforesaid;  and  shall  order  that 
the  propositions  of  such  petition  be  submitted 
to  the  voters  of  such  proposed  district  at  the 
next  annual  election  to  be  held  the  first  Tues 
day  in  April;  and  that  the  clerk  of  the  county 
court  shall  cause  to  be  published  the  proposi 
tion  or  propositions  of  such  petition;  and  said 
county  clerk  shall  cause  said  proposition  or 
propositions  to  be  published  in  like  manner,  as 
near  as  may  be,  with  the  publication  of  'the 
nominations  to  office, ' as  provided  in  section 
11542,  R.  S.  1939.  Such  order  of  court  and 
such  notice  shall  specify  the  name  of  the  coun 
ty  and  the  rate  of  taxation  mentioned  in  said 
petition,  and  such  county  clerk  shall  make  and 
file  in  his  office,  return  of  service  of  such 
notice;  and  every  voter  within  such  proposed 
county  library  district  may,  in  his  proper  dis 
trict,  vote 

'for  establishing county  library 

district, ' 


or 


'against  establishing county  li 

brary  district,' 
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and  may  vote 

'for mills  tax  for  a free  county 

library, ' 


or 


'against mills  tax  for  a free 

county  library:' 

Provided , that  in  case  the  boundary  limits  of 
any  city  or  town  hereinabove  mentioned  are  not 
the  same  with  the  school  district  of  such  city 
or  town,  and  such  school  district  embraces 
territory  outside  the  boundary  limits  of  such 
city  or  town,  then  all  voters,  otherwise  qua 
lified  and  residing  in  such  school  district 
and  outside  the  limits  of  such  city  or  town, 
shall  be  eligible  to  vote  on  any  proposition 
or  matter  of  such  library  district,  submitted 
to  the  voters  at  such  election,  and  may  cast  a 
vote  thereon,  at  the  nearest  and  most  conve 
nient  district  schoolhouse  within  said  county 
library  district.  And  if,  from  returns  of  such 
election,  which  shall  be  certified  to  the  coun 
ty  court,  the  majority  of  all  the  votes  cast  on 
such  propositions  at  such  election  shall  be 

'for  establishing county  library 

district , ' 

and  for  the  tax  for  a free  county  library,  the 
county  court  shall  enter  of  record  a brief  re 
cital  of  such  returns  and  that  there  has  been 
established 

' county  library  district,' 

and  thereafter  such 

' county  library  district' 

shall  be  considered  and  held  to  be  established, 
shall  be  a body  corporate,  and  known  as  such; 
and  the  tax  specified  in  such  notice  shall,  sub 
ject  to  provisions  herein  below  of  this  section, 
be  levied  and  collected,  from  year  to  year,  in 
like  manner  with  other  taxes  in  the  rural  school 
districts  of  said  county.  * * * * " 


-3- 


Miss  Kathryn  P.  Mier 


This  section  clearly  provides  that  only  the  citizens  of  the 
county  in  the  territory  outside  cities  which  have  a tax-supported 
library  may  take  part  in  the  election  to  establish  a county 
library . 

Section  14772,  R.  S.  Mo.  1939,  sets  out  the  procedure  for 
cities  which  have  a tax-supported  library  to  become  a part  of  the 
county  library  system.  This  section  also  provides  that  after  the 
foregoing  procedure  has  been  followed,  such  town  or  city  shall 
thereafter  become  a part  of  the  free  county  library  district. 
However,  the  proviso  clause  in  this  section  seems  to  provide  also 
that  the  question  of  such  city  or  town  becoming  a part  of  the 
county  library  district  shall  be  presented  to  the  voters  and  the 
procedure  for  submitting  this  question  is  to  be  the  same  as  is 
set  out  in  Section  14767,  supra,  which  is  the  procedure  for 
establishing  a county  library  district. 

By  a reading  of  all  of  said  Section  14772,  and  taking  into 
consideration  the  fact  that  the  lawmakers  have  generally  provided 
that  the  electors  of  any  subdivision  may  have  the  privilege  to 
determine  by  vote  the  policies  thereof,  we  think  the  most  reason- 
able construction  of  this  statute  is  as  stated  above,  that  is, 
the  electors  of  a city  library  district  do  have  a right  to  deter- 
mine by  a vote  whether  or  not  the  city  district  will  become  a 
part  of  the  county  library  district. 

The  first  clause  of  said  Section  14772,  is  plain  and  unam- 
biguous. It  provides  "after  the  establishment  of  a free  county 
library,  etc."  The  proposition  for  the  city  or  town  district  to 
become  a part  of  the  county  district  must  also  be  approved  by  the 
board  of  directors  of  the  county  district. 

The  directors  of  the  county  library  board  are  appointed  un- 
der Section  14768,  R.  S.  Mo.  1939,  which  provides  in  part  as 
follows : 


"For  the  purpose  of  carrying  into  effect  this 
article,  in  case  a county  library  district  is 
established  and  a free  county  library  autho 
rized  as  provided  in  section  14767  of  this  ar 
tide,  there  shall  be  created  a county  library 
board  which  shall  consist  of  five  members,  the 
county  superintendent  of  schools  and  four  other 
members  to  be  appointed  by  the  county  court; 

* * " 

It  will  be  noted  that  the  county  library  board  is  not  set  up 
until  the  procedure  for  establishing  the  county  library  district 
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under  Section  14767  has  been  followed.  The  city  library  district, 
which  desires  to  become  a part  of  the  county  library  district, 
must  wait  until  there  is  a board  of  directors  of  a county  library 
district,  which  must  approve  the  city's  proposal  to  become  a part 
of  the  county  library  district.  Therefore,  the  city  library 
district,  having  been  required  to  submit  its  proposed  annexation 
proposition  to  the  county  library  directors,  and  since  said 
Section  14772  provides  that  the  officials  of  the  city  may  become 
annexed  to  the  county  library  system  after  the  establishment  of 
the  free  county  library,  then  the  city  could  not  vote  on  the 
proposition  of  becoming  a part  of  the  county  library  system  until 
the  county  library  system  had  been  established. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
proposition  of  a city,  which  has  tax-supported  libraries,  to 
become  a part  of  the  county  library  system,  may  not  be  submitted 
at  the  same  time  that  the  question  of  the  establishment  of  a 
county  library  is  submitted. 


Respectfully  submitted, 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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qqL  . Money  raised  under  tax  l^vy  ^ by  circuit  court 

COI  'fY  for  erecting  a jail  must  be  deposited  in  county 

depositary  and  cannot  be  invested  in  United  States 
Government  Bonds. 


June  4,  1948 


FILED 
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Honorable  Ldwin  tu  Mils 
Prosecuting  Attorney 
3t.  Clair  County 
Osceola,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  readin/  as  follows: 

"On  April  22nd,  1943.  uoon  verified  peti- 
tion of  the  Prosecuting  Attorney  and  the 
written  request  of  the  County  Court,  for  - 
an  order  of  the  Circuit  Co  rt  directing 
the  levy  and  collection  of  an  additional 
tax  of  10  cts.  on  the  ^100,00  of  assessed 
valuation  of  all  taxable  property  in 
3t.  Clair  County,  for  the  purposes  of  ac- 
quiring a site  and  building  a modern  jail 
thereon: 

"The  Circuit  Court  found  thrt  the  neces- 
sity for  such  additional  tax  existed  and 
under  the  provisions  of  Sections  11040  and 
11041,  R.  3.  Mo,  1939,  ordered  the  re- 
quested levy  and  collection, 

% 

'The  Circuit  Court  also  made  an  express 
order  that  none  of  such  fund  should  be  di- 
verted or  used  for  any  other  purpose. 

"Thus  has  been  accumulated  in  the  County 
Treasury  a *jail  fund*  of  nearly  $40,000  . 
at  this  time.  It  is  in  the  local  bank  - 
the  County  Depository  - protected  by  the 
statutory  bond,  securities,  etc. 

"The  County  Court  finds  it  inopportune  to 
attempt  the  building  of  a jail  at  present, 
and  realizes  that  the  County  could  receive 
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more  interest  on  this  fund  if  it  were  in- 
vested in  U.  S.  Government  bonds.  Is  there 
any  legal  objection  to  such  investment? 


"The  County  Court  has  asked  me  to  write 
your  depart;.. ent  for  this  opinion  and  will 
appreciate  hearing  from  you  on  this  ques- 
tion. " 


The  general  rule  with  regard  to  the  powers  of  the  county 
court  is  found  in  Jensen  v.  Wilson  Township,  145  . . (2d) 

372,  where  the  Supreme  Court  said,  1.  c.  374: 

n * * * A county  court  is  only  the  agent  of 
the  county  with  no  powers  except  those 
granted  and  lifted  by  law,  and  like  all 
other  agents,  it  must  pursue  its  authority 
and  act  within  the  scope  of  it3  powers. 

State  ex  rel.  Quincy,  etc.,  ay.  Co.  v. 

Harris,  96  Ho.  29,  6 S.  f.  754.  * * * " 

Article  9,  Chapter  100,  0.  d.  :.  A.,  provides  the  statu- 

tory method  for  the  selection  of  county  depositaries  where  county 
funds  are  to  be  kept. 

Section  13649,  E.  d.  Mo.  IS 39,  provides  that  the  county 
court  shall  select  the  depositaries  of  all  public  funds  of  every 
kind  and  description,  the  deposit  of  which  is  not  otherwise  pro- 
vided for  by  law. 

In  the  case  of  Boone  County  v.  Cantley,  51  d.  W.  (2d)  56, 
the  Supreme  Court  said,  1.  c.  56: 

" * * * A county  is  authorized  to  deposit 
it 8 funds  in  county  depositaries  only.  * * *" 

In  the  c:-'se  of  Halls  County  v.  Commissioner  of  Finance, 

66  S.  W.  (2d)  115,  the  Supreme  Court  said,  1.  c.  116: 

"Article  9.  c.  65,  E.  S.  Mo.  1929  (Mo.  St. 

Ann.  art.  9,  c.  65,  p.  6455  et  seq.),  makes 

it  the  mandatory  duty  of  the  county  court 

to  select  depositaries  in  which  the  funds 

of  the  county  shall  be  deposited,  and  pro-  , 

vldes  in  detail  how  such  depositaries  shall 

be  selected  and  qualified.  * * * 


Honorable  Edwin  *.  kills  -3- 


"A  county  h s no  lawful  right  to  deposit 
county  funds  except  in  a county  deposi- 
tary. * * *" 

Since  Article  9,  Chapter  100,  lio*  R.  A, , provides  the 
statutory  authority  of  the  county  court  in  dealing  with  county 
funds,  and  no  special  provision  exists  as  regards  the  moneys 
raised  by  a special  levy  for  the  purpose  of  building  a jail, 
it  is  our  view  that  the  moneys  in  sdch  fund  must  be  deposited 
in  the  county  depositaries  and  cannot  be  used  to  purchase 
United  States  Government  Bonds. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  moneys  raised 
as  a result  of  a levy  ordered  by  the  circuit  court  for  the  pur- 
pose of  building  a jail,  and  which  are  at  present  in  such  spe- 
cial fund,  must  be  deposited  in  the  county  depositaries,  and 
the  county  court  has  no  authority  to. purchase  United  States 
Government  bonds  out  of  the  moneys  in  such  fund. 


APPROVED: 


y.  'a:  t rtm — 

Attorney  General 


Respectfully  submitted, 

C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 
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OFFICERS: 
PROFESSORS : 
UNIVERSITY : 


Section  10811,  R.  S.  Mo.  1939,  is  not  violated 
by  professors  who  assign  the  royalty  payments 
to  organizations  whereby  personal  gain  does  not 
inure  to  the  professors. 


June  11,  1948 


Dr.  Frederick  A.  Middlebush 
President,  University  of  Missouri 
Columbia,  Missouri 

Dear  Dr.  Middlebush: 

On  April  9,  1948,  this  office  rendered  an  opinion  to  the 
Honorable  Howard  B.  Lang,  Jr.,  Prosecuting  Attorney  of  Boone 
County,  Missouri,  in  which  the  conclusion  was  as  follows: 

"Therefore,  it  is  the  opinion  of  this  depart- 
ment that  a professor  at  the  University  of 
Missouri  who  accepts  royalty  checks  from  a 
publisher  for  books  used  in  the  University 
or  one  of  its  departments  violates  the  pro- 
visions of  Section  10811,  R.  S.  Mo.  1939." 

We  are  in  receipt  of  your  letter  of  May  27,  1948,  embodying 
a request  for  an  opinion  as  to  whether  or  not  certain  proposed  ar- 
rangements will  exempt  professor-authors  of  the  University  from 
the  provisions  of  Section  10811,  R.  S.  Mo.  1939. 

The  proposed  arrangements  may  be  said  to  be  in  two  forms , one 
providing  for  the  addition  of  a clause  in  presently  existing  con- 
tracts between  the  professors  and  the  book  publishers  and,  two,  a 
clause  to  be  inserted  in  future  contracts  which  may  be  made  between 
the  professors  and  the  book  publishers.  Inasmuch  as  the  clauses 
have  a similar  legal  effect,  we  will  set  out  the  pertinent  portions 
for  the  purposes  of  this  opinion  as  disclosed  by  Exhibit  "A" , an 
enclosure  with  your  letter: 

"In  order  to  insure  that  I shall  not  be  di- 
rectly or  indirectly  interested  in  any  sales 
of  the  book  mentioned  above  for  use  in  the 
University  of  Missouri,  or  any  department 
thereof,  I am  writing  to  direct  that,  from 
and  after  the  date  hereof,  you  are  to  pay  to 
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Dr.  Frederick  A.  Middlebush 


(Here  will  be  inserted  the  name  of  the  cor- 
poration, association  or  society  which  is  to 
receive  the  payments.  That  corporation,  as- 
sociation or  society  must  be  one  which  is  or- 
ganized and  operated  exclusively  for  religious, 
charitable,  scientific  or  educational  purposes, 
no  part  of  the  net  earnings  of  which  inure  to 
the  benefit  of  any  private  stockholder  or  in- 
dividual.) and  all  royalties  now  or  hereafter 
due  which  would  otherwise  be  payable  to  me  un- 
der the  terms  of  the  contract  mentioned  above 
by  virtue  of  any  sales  of  said  book  which  are 
made  in  the  city  of  Columbia,  Missouri  by  the 
Missouri  Store  Company  and  the  Book  Store  of 
the  University  of  Missouri.  All  remittances 
of  such  royalty  payments  are  to  be  made  by  you 
direct  to  the  payee  just  named  above,  and  pay- 
ment of  such  royalties  as  directed  herein  will 
serve  as  a full  and  complete  discharge  of  your 
obligation  to  me  as  to  any  and  all  of  such  roy- 
alties so  paid." 

In  your  letter  you  state,  "The  proposed  arrangements  are  the 
results  of  our  efforts  to  attempt  to  make  the  results  of  faculty 
scholarship  and  research  available  to  the  students  and  staff  of 
the  University  of  Missouri  while,  at  the  same  time,  insuring  that 
our  professor-authors  are  not  acting  in  violation  of  any  of  the 
statutes  of  the  State  of  Missouri." 

Section  10811,  R.  S.  Mo.  1939,  provides,  in  part: 

" * * * if  said  curators,  or  any  one  of  them, 
or  the  president  or  any  professor,  teacher  or 
other  officer  or  employee  shall  keep  for  sale 
or  be  interested  in,  directly  or  indirectly, 
the  sale  of  any  school  furniture  or  apparatus, 
books,  maps,  charts  or  stationery  used  in  said 
university  or  any  department  thereof,  * * *" 

In  our  opinion  to  Mr.  Lang  it  was  stated: 

"When  the  professor  receives  a royalty  check 
for  books  used  in  the  University,  it  is  our 
opinion  that  following  the  general  rules  as 
exemplified  in  the  preceding  cases  he  does 
have  at  least  an  indirect  interest  in  the 
sale  of  books  because  of  the  pecuniary  in- 
terest flowing  to  him  in  the  form  of  royalty 
payments . " 
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We  are  now  confronted  with  the  question  of  whether  or  not 
the  proposed  arrangements  remove  the  indirect  interest  of  the 
professor  in  the  sale  of  the  books  because  of  the  pecuniary  in- 
terest flowing  to  him  in  the  form  of  royalty  payments. 

In  considering  this  problem  it  will  be  necessary  to  construe 
the  application  of  Section  10811  to  these  arrangements.  In  the 
case  of  Cummins  v.  Kansas  City  Public  Service  Co.,  66  S.W.  (2d) 
920,  the  rule  is  stated,  l.c.  925: 

" * * * The  primary  rule  of  construction  of 
statutes  is  to  ascertain  the  lawmakers ' in- 
tent, from  the  words  used  if  possible;  and 
to  put  upon  the  language  of  the  Legislature, 
honestly  and  faithfully,  its  plain  and  ra- 
tional meaning  and  to  promote  its  object, 

* * * » 

Will  the  insertion  of  the  contract  provision,  as  set  out 
above,  be  sufficient  to  remove  the  indirect  interest  which  is  for- 
bidden by  Section  10811?  We  believe  that,  since  the  effect  of  the 
provision  will  be  to  remove  personal  gain  to  the  professor-author 
for  the  sale  of  books  to  be  used  in  the  University,  the  insertion 
of  such  a clause  in  the  said  contracts  will  be  a compliance  and 
not  in  violation  of  the  Section  10811. 

In  the  case  of  Chadwell  v.  Commonwealth,  157  S.  W.  (2d)  280, 
the  court,  in  considering  a "public  officer  contract,"  said,  l.c. 
283: 

" * * * Nor  are  we  impressed  with  the  argu- 
ment that  the  services  the  daughter  renders 
the  board  are  services  in  which  the  defendant 
was  directly  or  indirectly  interested.  We 
are  of  the  opinion  the  Legislature  intended 
such  interest  to  be  confined  to  monetary  con- 
siderations and  that  the  consideration  must 
be  such  as  would  move  directly  or  indirectly 
to  the  board  member  himself,  and  not  to  in- 
clude mere  emotional  interest  that  a member 
of  the  board  might  have  in  the  person  render- 
ing the  services.  * * *" 

In  many  other  cases,  involving  "public  officer  contracts," 
which  we  have  examined,  the  same  general  principle  of  law  was 
evoked,  that  is,  the  interest  that  was  forbidden  was  a monetary 
interest  and  not  merely  a sentimental  or  emotional  interest. 
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We  think  it  was  the  intent  of  our  Legislature  to  forbid  pro- 
fessors and  others  mentioned  in  Section  10811,  supra,  from  using 
their  position  in  the  University  for  their  personal  monetary  gain 
The  insertion  of  the  words  in  the  statute,  "used  in  said  univer- 
sity," shows  that  it  was  not  the  intention  of  the  Legislature  to 
absolutely  forbid  the  authorship  of  books  by  professors  and  there 
is  still  available  to  them  royalties  to  be  derived  from  the  sale 
of  books  used  elsewhere. 

By  directing  the  publisher  to  make  the  royalty  payments  due 
for  sales  in  the  University  to  some  religious,  charitable,  scien- 
tific or  educational  corporation,  association  or  society,  we  be- 
lieve that  personal  gain  to  the  professor  is  thus  removed  from 
consideration.  In  these  premises,  there  would  not  be  a violation 
of  Section  10811,  R.  S.  Mo.  1939. 

However,  these  organizations  must  not  be  a mere  cloak  or  sub 
terfuge  to  evade  the  law.  We  point  this  out  because  there  could 
possibly  be  set  up  a method  whereby  the  professor-authors  would 
receive  salaries  or  other  modes  of  payment  equivalent  to  their 
former  royalties  through  these  organizations  and  yet  not  part  of 
the  net  earnings  would  inure  to  the  benefit  of  any  stockholder  or 
individiual.  Compliance  is  possible  through  this  method  only  if 
coupled  with  removal  of  personal  gain. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  if  a 
professor  at  the  University  of  Missouri  directs  the  publisher 
with  which  he  has  a contract  to  make  royalty  payments  otherwise 
due  the  professor  to  some  corporation,  association  or  society 
organized  and  operated  exclusively  for  religious,  charitable, 
scientific  or  educational  purposes,  and  that  by  so  doing  per- 
sonal gain  in  the  form  of  monetary  consideration  does  not  inure 
to  the  professor,  there  is  not  a violation  of  Section  10811, 

R.  S.  Mo.  1939. 


Respectfully  submitted, 
JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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AUCTIONEER?  Auctioneer's  license  required  to  sell  real 

REAL  ESTATE  BROKERS:  estate  at  public  auction,  but  licensed 

auctioneer  not  required  to  obtain  real 
estate  broker's  license  for  such  sales. 


September  22,  1 943 


Honorable  Roy  C.  Miller  I 

Prosecuting  Attorney 
tiebster  County 
Marshfield,  Missouri 


Dear  Sir: • 

We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 

"I  would  appreciate  very  much  an  opinion 
from  your  office  on  the  subject  of  the 
licenses  required  for  the  selling  of  real 
estate  at  public  auction.  I am  particularly 
concerned  with  the  question  of  whether  one 
who  sells  real  estate  at  auction  is  required 
to  have  the  license  required  of  auctioneers 
under  Sec.  14912  Mo.  R.3.A.  as  well  as  the 
license  required  for  real  estate  brokers 
under  Sec.  3300.1  Mo.  R.S.A.?  Also,  can 
one  who  holds  only  an  auctioneers  license 
sell  real  estate  without  procuring  a real 
estate  brokers  license?" 

Cnapter  116,  Mo.  R.S.A.,  Sections  34912  to  14936,  deals  with 
public  auctioneers. 

Section  14.912,  Mo.  R.S.A.  provides  as  follows:  "No  person 
shall  exercise  the  trade  or  business  of  a public  auctioneer  by 
selling  any  goods  or  other  property  subject  to  duty  under  this 
chapter,  or  real  estate,  without  a license." 

Section  l49l£#  Mo.  R.S.A.  provides  as  follows:  "The  licenses 
shall  be  under  the  seals  of  the  respective  county  courts,  signed 
by  the  clerk,  and  shall  authorize  the  persons  to  whom  granted 
to  exercise  the  trade  and  business  of  auctioneers,  by  selling  any 
property,  real  or  personal,  by  auction  within  the  county  for  the 
period  of  time  specified  in  such  license." 


Hon,  Roy  C.  Miller 
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Section  ll4.927«  Mo,  R,S,A,  provides  that  land  and  leasehold 
interests  sold  at  auction  shall  be  free  of  duty*  but  there  is  no 
provision  that  a license  as  an  auctioneer  shall  not  be  required 
for  such  sales. 

Section  14936,  Mo,  R,S,A,  provides  that  any  person  who 
violates  any  provision  of  the  Act  shall  be  guilty  of  a misde  eanor, 

A person  who  sells  real  estate  at  public  auction  without  a license 
violates  Section  14912*  Mo,  R,S,A,  and  would  thereby  be  guilty  of 
a misdemeanor. 

In  view  of  the  foregoing  provision  we  think  it  clear  that  a 
porson  who  sells  real  estate  at  public  auction  is  required  under 
the  above  quoted  sections  to  obtain  a license. 

As  for  your  second  question,  the  Missouri  Real  Estate  Commiss- 
ion Act  contains  the  following  provision.  "After  January  1,  1942* 
it  shall  be  unlawful  for  any  person,  copartnership,  association 
or  corporation,  foreign  or  domestic,  to  act  as  a real  estate 
broker  or  real  estate  salesman  or  to  advertise  or  to  assume  to 
act  as  such  without  a license  first  procured  from  the  Missouri 
Real  Estate  Commission,"  (Section  3300.1  Mo,  R.S.A. ) 

Section  6300,3*  Mo,  R.S.A.  provides  that  the  Missouri  Real 
Estate  Commission  Act  shall  not  apply  to  any  person  who  does  not 
advertise  or  hold  himself  out  to  the  public  as  a real  estate 
broker  or  dealer  and  who  might  occasslonally  buy  or  offer  to 
buy,  or  sell  or  offer  to  sell,  any  real  ettate. 

Section  14915*  Mo.  R.S.A.,  quoted  above,  provides  that  an 
auctioneer's  license  shall  authorize  the  person  to  whom  it  is 
granted  to  exercise  the  trade  and  business  of  auctioneer  by 
selling  any  property,  real  or  personal  byauction.  The  business 
of  public  auctioneer  has  been  recognized  in  this  state  since 
territorial  times,  the  original  law  having  been  enacted  December 
6,  1320  (Territorial  Laws,  page  694)  and  having  first  appeared 
in  Revised  Statutes  of  Missouri  in  1325  (page  l6l).  It  has 
remained  a part  of  the  laws  of  this  state  since  that  time.  In 
view  of  the  long  standing  recognition  of  the  business  of  public 
auctioneer  and  of  the  fact  that  the  public  auctioneer's  law 
specifically  authorizes  the  licensee  to  sell  real  estate,  we  feel 
that  the  Legislature  did  not  intend  to  include  auctioneers  who 
sell  real  estate  at  public  auction  within  the  Real  Estate  Commission 
Act.  The  business  of  a public  auctioneer  who  sells  real  estate  is 
of  an  entirely  different  nature  from  that  of  the  real  estate 
broker  and  we  feel  that  the  Legislature  did  not  intend  to  require 
a duly  licensed  public  auctioneer  to  secure  an  additional  license 
from  the  Missouri  Real  Estate  Commission  in  order  to  sell  real 
estate  at  public  auction. 


N-  j*  U.4* 


Hon,  Roy  C,  Miller 
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As  for  jour  third  question,  a public  auctioneer »s  license 
authorises  the  holder  to  sell  real  estate  only  at  public  auction. 
Should  the  holder  of  such  license  engage  in  the  business  of  real 
estate  broker  as  defined  in  the  Missouri  Real  Estate  Commission 
Act  (Section  8300,3  Mo,  R.S.A.),  which  defines  a real  estate 
broker  as  follows!  "A  real  estate  broker  is  any  person,  copartner- 
ship, association  or  corporation,  foreign  or  domestic,  who  advertises, 
claims  to  be,  or  holds  niraself  out  to  the  public  as  a real  estate 
broker  or  dealer  and  who  for  a compensation  or  valuable  consideration 
as  whole  or  pcrtial  vocations  sells  or  offers  for  sale,  buys  or 
offers  to  buy,  exchanges  or  offers  to  exchange  the  real  estate  of 
others;  or  who  leases,  or  offers  to  lease,  rents  or  offers  for  rent 
the  real  estate  of  others;  or  who  loans  money  for  others  or  offers 
to  negotiate  a loan  secured,  or  to  be  secured, by  a deed  of  trust 
or  mortgage  on  real  property,"  he  would  thereby  become  subject  to 
the  provisions  of  that  act  and  would  be  required  to  obtain  a 
license  thereunder. 


CONCLUSION 

This  department  is  of  the  opinion  that! 

1,  A public  auctioneer^  license  is  required  under  Section 
ll|.912.  Mo,  R,S,A,  to  be  obtained  by  a person  who  sells  real  estate 
at  public  auction* 

2,  That  a duly  licensed  public  auctioneer  is  not  required  to 
obtain  a license  under  the  Missouri  Real  Estate  Commission  Act  for 
the  sale  of  real  estate  at  public  auction, 

3,  That  a licensed  public  auctioneer  who  engages  in  the 
business  of  a real  estate  broker,  as  defined  by  the  Missouri  Real 
Estate  Commission  Act  (Section  8300,3  Mo,  R,S,A,  ) is  required  to 
obtain  a license  thereunder. 


Respectfully  submitted. 


ROBERT  R.  WELBORH 

APPROVED!  Assistant  Attorney  General 

jTTTTHTor 

Attorney  General 
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PENSIONS-:- 
PROBATE  COURT: 


Probate  court  may  waive  statutory  fees  in 
guardianship  proceedings  for  applicants  or 
recipients  of  old  age  assistance. 


June  11,  194$ 


w 


Honorable  John  F.  Koeckel 
Judge  of  the  Probate  Court 
Cape  Girardeau  County 
Jackson,  Missouri 


Dear  Judge  Moeckel: 

This  will  acknowledge  receipt  of  your  recent  request 
for  an  opinion,  which  reads: 

"The  County  Welfare  office  representa- 
tive has  discussed  with  me  several 
times  the  matter  of  appointment  of 
guardians  and  curators  for  people  re- 
ceiving old  age  assistance,  whose 
mental  condition  has  deteriorated  to 
the  point  where  they  are  considered 
unable  to  manage  their  business  affairs. 

The  question  is,  whetner  or  not  the 
Probate  Courts  can  properly  charge 
court  costs  in  such  cases. 

"The  local  welfare  office  just  today 
talked  vith  me  about  appointing  a 
guardian  for  a woman  here  in  Jackson 
who  is  on  their  rolls  and  receiving 
assistance.  They  inquired  if  court 
costs  could  be  charged. 

"will  you  please  let  me  have  an  opin- 
ion from  your  office  as  to  whether  or 
not  the  probate  court  may  properly 
charge  the  statutory  fees  in  guardian- 
ship matters  involving  payments  to 
individuals  of  public  funds  by  state 
agencies?" 

Unless  there  is  some  specific  exemption  under  the  laws 
of  this  state  for  the  payment  of  fees  for  proceedings  in 
appointing  such  guardians,  the  Probate  Court  must  charge 
regular  statutory  fees  for  such  services. 


Hon.  John  F.  Moeckel 
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The  population  of  Cape  Girardeau  County  exceeds  30,000 
inhabitants.  Section  13404,  page  1517  to  1520,  inclusive, 

Laws  of  Missouri  1945,  prescribes  the  various  fees  that  the 
probate  court  shall  charge  in  proceedings  appointing  guardians 
and  requires  that  the  probate  court  shall  charge  such  fees, 
and  reads  in  part: 

"In  the  probate  proceedings  in  the 
different  probate  courts  in  this 
State,  there  shall  be  charged  against 
and  collectfed"Trom  the  estates  or 
parties  requiring  the  services  of  the 
probate  judge,  clerk  or  court,  fees, 
as  follows:  . 

****** 

"It  shall  be  the  duty  of  the  judge  and 
clerk  ot  the  probate  court  to  charge 
upon  behalf  of  the  state  or  county  as 
the  case  may  be  every  fee  that  accrues 
for  the  services  of  such  judge,  clerk 
or  court;  except  that  in  counties  now 
or  hereafter  having  more  than  250,000 
inhabitants  the  duty  to  charge  such 
fees  shall  be  imposed  on  the  clerk  of 
the  probate  court. 

****** 

"In  all  counties  which  now  or  may 
hereafter  have  more  than  30,000  in- 
habitants such  fees  shall  be  charged 
on  behalf  of  the  county  and  paid  over 
to  the  county  treasurer,  who  shall 
issue  two  receipts  therefor,  one  of 
which  snail  be  filed  with  the  clerk 
of  the  circuit  court  having  jurisdiction 
in  such  county.  The  reports  herein  above 
required  to  be  made  to  the  director  of 
revenue  shall  be  made  to  the  county 
treasurer. 


Hon,  John  F.  Moeckel 
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"Every  judge  and  clerk  of  the  probate 
court  shall,  before  entering  upon  the  „ 
duties  of  their  respective  offices, 
give  a separate,  good  and  sufficient 
bond  which,  in  counties  now  or  here- 
after having  the  following  number  of 
inhabitants,  shall  be  in  a penal  sum 
, as  follows i 

****** 

. . » 

"(2)  in  counties  with  more  than 

30,000  and  less  than  70,000  in-  / 

habitants,  the  sum  of  $3000.00, 

****** 

"Such  bonds  shall  be  approved  by  the 
clerk  of  the  circuit  court  having 
jurisdiction  in  such  county,  and 
shall  be  filed  with  such  clbrk.  Every 
such  bond  sha 11  run  to  the  state  or 
county  to  which  the  fees  herein  pro- 
vided for  are  payable  and  shall  be 
conditioned  respectively  upon  the  faith- 
ful performance  by  such  judge  or  clerk 
of  each  and  every  the  duties  hereinabove 
imposed  upon  such  respective  officer," 

(Underscoring  ours.) 

By  the  Legislature* s using  the  word  "shall"  instead  of 
"may"  in  the  foregoing  section,  under  well  established  rules 
of  statutory  construction,  it  leaves  no  discretion  with  the  . 
probate  court  but  is  a mandate  directed  to  him  to  charge  and 
collect  such  fees.  See  State  ex  inf.  IlcKit trick  v,  Wymore, 

119  S.W.  (2d)  941,  345  Mo.  93.  Furthermore,  the  Legislature 
required  the  probate  court  and  clerk  of  the  court  to  enter 
into  a separate  bond  for  the  faithful  performance  of  their 
duties  to  run  to  the  state  or  county,  as  the  case  may  be, 
wherever  said  foes  are  payable.  All  of  which  clearly  indicates 
that  it  becomes  a mandatory  duty  upon  the  probate  court  to 
charge  a fee  for  such  services,  unless  there  be  some  specific 
statutory  provision  exempting  such  cases  from  the  foregoing 
Section  13404,  supra. 
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>ve  find  under  Section  9417,  page  647,  Laws  of  Missouri 
1941,  wherein  the  Legislature  has  left  the  matter  of  charging 
fees  in  such  cases  within  the  discretion  of  the  probate  court 
when,  in  the  opinion  of  said  court,  such  persons  are  unable 
to  assume  such  expense.  Section  9417,  supra,  reads  in  part: 

"Benefits  hereunder  shall  be  de- 
livered to  the  applicant  in  person 
or,  in  the  event  of  his  incompetency, 
to  his  legally  appointed  guardian, 
and  in  the  case  of  a dependent  child 
to  the  person  or  relative  with  whom 
he  lives • All  guardianship  proceedings 
in  the  case  of  an  applicant  or  recipi- 
ent shall  be  carried  out  without  fee 
or  other  expense,  when  in  the  opinion 
of  the  Probate  Court,  the  aged  person 
is  unable  to  assume  said  expense.  At 
the  discretion  of  the  court  such  a 
guardian  may  serve  without  bond.*  * 

CONCLUSION 

Therefore,  in  view  of  Section  9417,  page  647,  Laws  of 
Missouri  1941,  we  are  of  the  opinion  that  regular  statutory 
fees  in  guardianship  proceedings  for  an  applicant  or  recipi- 
ent of  old  age  assistance  may  be  waived  when,  in  the  opinion 
of  the  probate  court,  such  aged  person  is  unable  to  assume 
such  expense.  However,  this  opinion  only  applies  to  applicants 
or  recipients  of  old  age  assistance. 


Respectfully  submitted, 


'AUBR.hl  K.  HAMMETT,  Jr. 
Assistant  Attorney  General 

APPROVED: 


J.  £.  T’.iYlOr 

Attorney  General 


CREDIT  INSTITUTIONS  Tax  returns  under  act  must  be  filed 

TAX  ACT:  on  calendar  year  basis  rather  than 

TAX  RETURNS:  fiscal  year  basis,  and  must  be  com- 

puted on  basis  of  income  for  pre- 
ceding calendar  year. 


February  5,  1948 


Honorable  M.  E.  Morris 
Director  of  Revenue 
Department  of  Revenue 
State  of  Missouri 
Jefferson  City,  Missouri 

Dear  Mr.  Morris: 

We  have  your  recent  letter,  in  which  you  request  an 
opinion  of  this  department.  Your  letter  is  as  follows: 

"It  is  requested  that  you  please  advise 
this  department  in  a written  opinion 
whether  or  not  Credit  Institutions  may 
file  a return  and  pay  the  tax  as  set 
forth  in  House  Bill  948  as  passed  by 
the  63rd  General  Assembly  on  a fiscal 
year  basis,  or,  is  a calendar  year  basis 
mandatory . " 

House  Bill  No.  948  of  the  63rd  General  Assembly,  re- 
ferred to  in  your  above  quoted  letter,  provides  that  the 
act  thereby  enacted  shall  be  designated  as  the  "Credit 
institutions  Tax  Act  of  1946,"  and  the  act  is  set  forth  in 
Laws  of  Missouri  1945,  pages  1937  to  1942. 

Section  4 of  that  act  provides  as  follows: 

"Every  taxpayer  shall  file  a return  with 
the  Director  on  or  before  the  first  day 
of  June  in  each  year,  beginning  with  the 
taxable  year  1947.  For  the  taxable  year 
1946  the  return  shall  be  filed  on  or  be- 
fore September  1,  1946.  * * * " 

Subdivision  (c)  of  Section  3 of  the  act  provides  as 
follows : 


"For  the  taxable  year  1947  and  each  taxable 
year  thereafter  the  tax  shall  be  measured 
by  the  taxpayer's  net  income  as  hereinafter 
defined  for  the  preceding  calendar  year." 
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Subdivision  (d)  of  Section  2 of  the  act  provides  as 
follows : 

"The  term  'taxable  year'  means  the  calendar 
year  in  which  the  tax  is  payable." 

Having  these  above  quoted  provisions  of  the  act  in  mind, 
we  direct  your  attention  to  the  fact  that,  in  view  of  the 
definition  by  the  act  of  the  term  "taxable  year,"  in  which 
definition  the  term  "taxable  year"  is  defined  as  "the  calendar 
year  in  which  the  tax  is  payable,"  it  would  be  proper  to  read 
the  portion  of  Section  4 of  the  act  abovequoted  as  follows: 

Every  taxpayer  shall  file  a return  with 
the  Director  on  or  before  the  first  day 
of  June  in  each  year,  beginning  with  the 
calendar  year  of  1947.  For  the  calendar 
year  of  1946  the  return  shall  be  filed 
on  or  before  September  1,  1946. 

In  view  of  this  language,  which,  considering  the  above 
mentioned  definition  in  the  statute  of  the  term  "taxable  year," 
expresses  the  meaning  of  this  portion  of  the  act,  there  can  be 
no  doubt  that  the  tax  for  any  given  year  is  the  tax  for  that 
calendar  year  rather  than  for  the  fiscal  year  in  which  the 
return  date  happens  to  fall,  and  that  the  return,  therefore,  is 
for  the  calendar  year  rather  than  for  the  fiscal  year. 

We  further  direct  your  attention  to  the  fact  that,  in 
view  of  the  provisions  above  quoted  from  Subdivision  (c)  of 
Section  3 of  the  act  providing,  in  substance,  that  the  tax 
for  any  given  year  is  to  be  measured  by  the  taxpayer's 
net  income  in  the  preceding  calendar  year,  there  can  be  no 
doubt  about  the  proposition  that  the  tax  is  also  to  be  com- 
puted on  the  calendar  year  basis  rather  than  on  the  fiscal 
year  basis. 


CONCLUSION 


We  are  accordingly  of  the  opinion  that  it  is  mandatory 
that  the  tax  return  contemplated  by  the  act  must  be  filed  on 
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the  calendar  year  basis  rather  than  on  the  fiscal  year 
basis,  and  we  are  further  of  the  opinion  that  the  tax  pro- 
vided for  must  also  be  computed  on  the  calendar  year  basis, 
the  computation  being  based  upon  the  net  income  of  the 
institution  for  the  preceding  calendar  year. 

Respectfully  submitted, 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


SMW : LR 


CONSTITUTIONAL  LAW  u Section  7,  Article  IX,  Constitution  of 


AND  SCHOOLS 


Missouri,  1945,  providing  for  distribution 
of  liquidated  county  school  fund  refers  to 
entire  capital  of  fund. 


March  22,  1948, 


Honorable  Roscoe  £ • Moulthrop, 
Prosecuting  Attorney 
Harrison  County, 

Bethany,  Missouri. 


J 


ji 


Dear  Sin 


V7e  liave  received  your  request  for  an  opinion  of  this 
department,  which  request  reads  as  follows: 

"ah  opinion  is  respectfully  requested  of  your 
office  as  to  the  construction  of  Article  IX, 
Lection  7,  of  the  Constitution  of  1945,  with 
regard  to  tlie  follov/ing  provision,  namely, 

u,Any  county.  • • by  a majority  vote 
of  the  qualified  electors  voting  there- 
on may  elect  to  distribute  annually  to 
Its  school  the  proceeds  of  the  liquid- 
utod  school  fund,  at  the  time  and  in 
the  manner  prescribed  by  law.' 

"In  view  of  the  fact  that  there  appears  to  be 
no  possibility  of  Increasing  the  capital  school 
fund  of  Harrison  County,  it  would  appear  that 
the  above  constitutional  provision  applies  only 
to  Interest,  finos,  penal ties,  etc.,  that  way 
be  distributed  annually  and  not  the  principal 
sum  of  the  school  fund.  It  appears  that  if  the 
principal  sum  of  the  capital  school  fund  were 
intended  to  be  distributed,  by  an  election  for 
that  purpose,  that  this  would  not  be  an  annual 
distribution  as  the  fund  would  be  paid  out  at 
one  tine , and  there  Is  no  provision  for  any  con- 
tinuing source  of  revenue  for  the  capital  school 
fund  after  the  effective  date  of  the  Constitu- 
tion of  1945. 

"The  latter  part  of  Section  10576  provides  that 
tiie  interest  accruing  fron  the  re-investment  of 
the  county  school  fund,  fines,  penalties,  etc., 
and  all  other  nopey  lawfully  coming  into  said 
fund  shall  be 

• • Distributed  annually  to  the 
schools  of  the  oounty  as  hereinafter 
provided  in  this  article.* 
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"as  the  only  provisions  provided  thereafter 
in  the  article  are  those  immediately  fol- 
lowing Section  10376,  it  again  appoars  that 
the  principal  sum  of  the  county  school  fund  is 
not  intended  to  be  distributed,  but  that  by 
an  election  provided  for  in  Section  10376,2, 
the  fines,  penalties,  forfeitures,  etc,,  and 
all  otho»  money  lawfully  coming  into  the  county 
school  fund  may  be  distributed  annually  to  the 
schools  of  the  county," 

Section  7 of  Article  IX,  Constitution  of  Klssourl,  1945, 
reads  In  full  as  follows i 

"All  real  estate,  loans  and  Investments  now 
belonging  to  the  various  county  and  township 
school  funds,  except  those  invested  as  here- 
inafter provided,  shall  be  liquidated  without 
extension  of  time,  and  the  proceeds  thereof 
and  the  money  on  hand  now  bo longing  to  said 
school  funds  of  the  several  counties  and  the 
city  of  St,  Louis,  shall  bo  reinvested  in 
registered  bonds  of  the  United  States,  or  in 
bonds  of  the  state  or  In  approved  bonds  of 
any  city  or  sohool  district  thereof,  or  in 
bonds  or  other  securities  the  payment  of  which 
are  fully  guaranteed  by  the  United  States,  and 
sacredly  preserved  as  a county  school  fund. 

Any  county  or  the  city  of  St,  Louis  by  a major- 
ity vote  of  the  qualified  electors  voting  there- 
on may  elect  to  distribute  annually  to  its  schools 
the  prOooods  of  the  liquidated  school  fund,  at  the 
time  and  In  the  manner  prescribed  by  law.  All  in- 
terest accruing  from  investment  of  the  county 
school  fund,  the  clear  proceeds  of  all  penalties, 
forfeitures  and  fines  collected  hereafter  for  any 
breach  of  the  penal  laws  of  tlio  State,  the  net  pro- 
ceeds from  the  sale  of  es trays,  and  all  other  mon- 
eys coming  into  said  funds  shall  be  distributed 
annually  to  the  schools  of  the  several  counties 
according  to  law," 

The  provision  for  annual  distribution  of  the  liquidated 
oounty  sohool  fund  Is  a new  one,  no  such  provision  having  been 
made  in  the  Constitution  of  1875  or  the  amendments  thereto.  The 
provision  for  amuaL  distribution  of  penalties,  forfeitures  and 
fines  is  likewise  new.  Section  8 of  Article  XI,  of  the  Constitu- 
tion of  1875,  as  amended,  having  provided  that  such  income  should 
be  added  to  the  capital  of  the  county  sohool  fund. 
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The  Legislature  lias  provided  for  elections  In  accordance 
with  the  constitutional  provision  above  quoted.  Sec.  10376.1 
and  10376.2,  Mo.  R.S.  Ann.,  Laws  of  Mo.  1945,  p.876.  Laws,  1947, 
p.  385.  These  provisions  refer  to  the  election  as  one  to  deter- 
mine whe ther  the  capital  of  the  liquidated  school  fund  should 
be  distributed  annually.  The  Legislature  has  also  provided  for 
annual  distribution  of  the  proceeds  of  penalties,  forfeitures 
and  fines,  without  referenoo  to  on  election.  Sec.  10376,  LIo. 

R.  S.  Ann.,  Laws,  1945,  p.  1620.  The  constitutional  provision 
quoted,  together  with  the  legislation  adopted  thoi*eunder,  refers, 
this  office  believes,  to  the  capital  of  the  county  school  fund 
and  not  merely  to  the  penalties,  forfeitures  and  fines.  Inasmuch 
as  the  constitution  and  statutes  now  provide  for  annual  distribu- 
tion of  penalties,  forfeitures  and  fines,  no  election  is  requir- 
ed on  that  question. 

In  your  letter  you  refer  to  the  fact  that  if  the  consti- 
tutional provision  covers  the  entire  capital  of  the  county  school 
fund,  all  would  be  distributed  in  a single  year  and  there  oould 
be  no  annual  distribution.  However,  such  would  not  necessarily 
be  the  oase.  Prior  to  the  present  constitutional  provision,  the 
county  school  fund  was  permitted  to  be  invested  in  loans  on  real 
estate  security.  Sec.. 10376,  R.S  .Ho,  1939.  The  present  con- 
stitutional. provision  requires  these  investments  to  be  liquidated 
without  extension  of  time.  Such  loans  cannot,  of  course,  be  col- 
lected prior  to  the  time  they  become  due,  and  generally  a period 
of  several  years  would  elapse  before  all  were  paid.  When  col- 
lected, the  amounts  obtained  would  be  required  to  be  distributed 
' annually  Instead  of  reinvested  when  distribution  has  been  approved 


CONCLUSION. 

Therefore,  it  is  the  opinion  of  this  department  that 
Section  7 of  Article  IX,  Constitution  of  Missouri,  1945,  pro- 
viding for  distribution  of  the  liquidated  oounty  school  funds, 
refers  to  the  entire  capital  of  said  fund  and  not  merely  to 
penalties,  forfeitures  and  fines % 


Respectfully  submitted. 


ROBERT  R.  WELBORN 

APPROVED!  Assistant  Attorney-General 


j.  e.  TAVtar  rfpA 

Attorney  General 


TAXATION  AND  REVENUE:  Method  of  computation  of  Missouri  inheritance 
* tax  upon  contingent  remainders  under  Sec,  597 

R.  S.  Mo.  1939#  as  amended.  Laws  1943,  p.  307 


April  15,  19^8 


Filed 


Mr.  M.  E.  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 


Attention:  Mr.  C.  L.  Oillllan,  Ass’t  Supervisor 
In  charge  of  Inheritance  Tax 


Dear  Sir: 


Reference  is  made  to  the  request  for  an  official  opinion 
of  this  department  made  by  Mr.  C.  L.  Gillilan,  Assistant  Super 
visor  in  charge  of  Inheritance  Tax,  Department  of  Revenue, 
based  upon  the  facts  set  forth  in  a letter  attached  to  such 
request,  reading,  in  part,  as  follows: 

"Re:  Estate  of  Frances  Darlington  Faxon, 
Jackson  County,  No.  58958 

"I  have  been  appointed  inheritance  tax  appraiser 
by  the  Probate  Court  of  Jackson  County,  Missouri, 
at  Kansas  City,  in  the  above  estate.  I should 
like  your  advice  with  reference  to  the  assess- 
ment of  the  tax. 

"By  the  will  of  the  above  deceased,  the  residue, 
after  a trust  estate  for  the  benefit  of  a daughter, 
45  years  of  age,  is  divided  into  eight  parts,  to 
be  distributed  on  the  termination  of  the  trust,  as 
follows: 

’(a)  One-eighth  thereof  to  ray  brother,  Walter 
Darlington,  if  then  living,  but  if  he  be  not 
then  living,  to  the  heirs  of  his  body,  per 
stirpes  and  not  per  capita. 

•(b)  One-eighth  thereof  to  the  heirs  of  the 
body  of  my  deceased  sister,  Helen  Darlington 
Pugh,  per  stirpes  and  not  per  capita.1 
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"The  provisions  and  situations  with  respect  to 
the  other  six -eighths  are  similar  to  one  or  the 
other  of  the  above. 

"With  respect  to  (a)  above,  Walter  Darlington 
is  living,  but  is  older  than  the  beneficiary  of 
the  trust.  He  has  four  living  children,  two  of 
whom  have  two  children,  one  has  one  child,  and 
one  has  none.  The  attorney  for  the  estate  claims 
that  under  Sec.  597»  R.  S.  Mo.  1939#  as  amended. 

Laws  of  Mo.  19^3,  p.  307 t the  tax  should  be 
assessed  against  the  five  grandchildren  for  the 
part  that  each  will  receive,  and  against  the  one 
child  who  has  no  children  for  the  part  she  will 
receive. 

"With  respect  to  (b)  above,  the  heirs  of  the 
body  of  Helen  Darlington  Pugh,  deceased,  at  the 
time  of  the  death  of  Prances  Darlington  Paxon, 
are  three  children,  one  of  whom  has  seven  chil- 
dren, one,  three  children,  and  one,  no  children. 

The  attorney  for  the  estate  contends  that  the 
tax  should  be  assessed  against  the  ten  grand- 
children for  the  part  each  will  receive,  and 
against  the  one  child  who  has  no  children  for 
the  part  she  will  receive." 

Section  597 t R.  S.  Mo.  1939#  was  amended  by  an  Act  of  the 
62nd  General  Assembly,  found  Laws  of  Missouri,  1943,  page  307. 
The  portion  thereof  applicable  to  the  matter  under  considera- 
tion reads  as  follows: 

"Where  any  property  shall  after  the  passage  of 
this  article  be  transferred  subject  to  any 
charge,  estate  or  Interest,  determinable  by  the 
death  of  any  person,  or  at  any  period  ascer- 
tainable only  by  reference  to  death,  the  in- 
crease accruing  to  any  person  or  corporation 
upon  the  extinction  or  determination  of  such 
charge,  estate  or  Interest,  shall  be  deemed  a 
transfer  of  property  taxable  under  the  provi- 
sions of  this  article  in  the  same  manner  as 
though  the  person  or  corporation  beneficially 
entitled  thereto  had  then  acquired  such  in- 
crease from  the  person  from  whom  the  title  to 
their  respective  estate  or  interests  is  derived. 

When  the  property  is  transferred  in  trust  or 
otherwise,  and  the  rights.  Interest  or  estates 
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of  the  transferees  are  wholly  dependable  upon 
contingencies  or  conditions  whereby  they  may 
be  wholly  or  in  part  created,  defeated,  ex- 
tended or  abridged,  a tax  shall  be  imposed  upon 
said  transfer  at  the  lowest  rate  which,  on  the 
happening  of  any  of  the’  said  contingencies  or 
conditions,  would  be  possible  under  the  provi- 
sions of  this  article,  and  such  tax  so  imposed 
shall  be  due  and  payable  forthwith  by  the 
executor,  administrator,  or  trustee  out  of  the 
property  transferred:  * * *" 

A comparison  of  the  statute  as  it  now  reads  with  its  form 
prior  to  the  amendment  mentioned  discloses  that  the  only  change 
made  by  such  amendment  was  the  incorporation  of  the  word  "lowest" 
in  lieu  of  the  word  "highest,"  appearing  previously. 

It  is  noted  from  the  letter  upon  which  the  inquiry  is  based 
that  the  contention  is  made  that  the  inheritance  tax  upon  the 
contingent  transfers  made  under  (a)  should  be  computed  upon  the 
basis  of  the  grandchildren  of  the  testatrix  receiving  all  of 
the  remainder.  It  is  further  noted  that  it  is  contended  that  a 
similar  position  is  taken  with  respect  to  the  transfers  provided 
for  in  (b)  thereof. 

With  these  contentions,  we  are  unable  to  agree.  The  state- 
ment of  facts  with  respect  to  (a)  discloses  that  the  first  taker, 
viz.,  Walter  Darlington,  i3  now  living.  The  statement  of  facts 
further  discloses  that  with  regard  to  (b),  three  children  of 
Helen  Darlington  Pugh  are  now  living.  In  the  premises,  a pre- 
sumption arises  that  such  Btatus  will  continue  until  the  death 
of  the  holder  of  the  life  estate  and  the  termination  of  the 
trust  provided  by  the  terms  of  the  will.  To  this  effect,  see 
"Evidence,"  31  C.J.S.,  par.  l4o,  page  791;  also.  In  re  Person's 
Estate,  263  N.Y.S.  781#  147  Misc.  398#  and  In  re  Shupack's 
Estate,  287  N.Y.S.  184,  158  Misc.  873.  In  the  first  mentioned 
case  the  court  declared  that,  in  computing  estate  tax  exemp- 
tions, the  proper  procedure  was  to  assume  that  existing  cir- 
cumstances would  continue  and  that  a contingently  vested  in- 
terest would  not  be  divested  by  death  of  the  beneficiary  prior 
to  reaching  the  age  when  the  principal  of  the  trust  fund  was 
payable . 

In  view  of  this  evidentiary  presumption,  it  seems  unreason- 
able that  the  Inheritance  tax  should  be  computed  upon  the  basis 
contended  for.  To  do  so  would  lead  to  speculation  based  upon  the 
remote  possibilities  of  the  death  of  Walter  Darlington,  his  four 
living  children,  and  the  three  living  children  of  Helen  Darlington 
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Pugh.  It  Is  our  thought  that  the  presumption,  first  mentioned, 
of  a continuance  of  the  existing  status  is  the  more  logical 
basis  upon  which  such  tax  should  be  computed,  and  is  more  in 
accord  with  the  legislative  intent. 

If  such  contingency  should  occur  so  that  in  fact  the  grand- 
children, or  some  of  them,  do  become  the  beneficiaries  under 
the  will,  adequate  provision  for  their  protection  against  the 
imposition  of  a greater  amount  of  inheritance  tax  than  would  be 
presently  due  has  been  made  by  further  provisions  of  the  stat- 
ute under  consideration.  We  direct  your  attention  to  the  fol- 
lowing proviso  found  therein* 

” * * * Provided,  further,  that  on  the  happen- 
ing of  any  contingency  whereby  the  said  prop- 
erty, or  any  part  thereof,  is  transferred  to 
a person  or  corporation  exempt  from  taxation 
under  the  provisions  of  this  article,  or  to 
any  person  taxable  at  a rate  less  than  the 
rate  imposed  and  paid,  such  person  or  corpo- 
ration shall  be  entitled  to  a return  of  so 
much  of  the  tax  imposed  and  paid  as  is  the 
difference  between  the  amount  paid  and  the 
amount  which  said  person  or  corporation  should 
pay  under  the  provisions  of  this  article.  Such 
return  of  overpayment  shall  be  made  in  the  man- 
ner provided  by  section  534  of  this  article, 
upon  the  order  of  the  court  having  Jurisdiction. 

* # # M 

This  proviso  would  have  no  meaning  were  a contrary  construc- 
tion given  to  the  statute  as  a whole. 

We  have  examined  the  case  of  In  re  Shaw's  Estate,  175  S.  W. 
(2d)  588,  and  find  that  it  was  decided  prior  to  the  amendment  to 
the  statute  here  under  consideration.  In  our  opinion,  it  is  not 
in  point  upon  the  problem. 


CONCLUSION 


In  the  premises,  we  are  of  the  opinion  that  Missouri  in- 
heritance tax  upon  contingent  remainders  should  be  computed 
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upon  the  status  of  the  beneficiaries  as  of  the  date  of  the 
decedent's  death,  thereby  giving  due  regard  to  the  presumption 
that  such  status  will  continue  at  least  for  a reasonable  period 
of  time. 

Respectfully  submitted. 


WILL  F.  BERRY,  Jr. 
Assistant  Attorney  Oeneral 

APPROVED i 


muni — 

Attorney  General 
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TAXATION 

REVENUE 


"construction  of  House  Bill  No*  '&B  of  the  63rd  General 
Assembly  found  Laws  of  Missouri,  1945*  page  1921, 
as  applied  to  banks  located  within  the  City  of  St. 
Joseph,  Missouri*  — . 


July  23,  1948 


1 


Honorable  M.  E*  Morris 
Director  of  Revenue 
Jefferson  City,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  of- 
ficial opinion  of  this  office,  reading  as  follows: 

"It  is  requested  that  you  furnish  this 
department  with  a written  opinion  stat- 
ing whether  or  not  banks,  either  nation- 
al or  state,  located  in  Buchanan  County 
are  to  file  a return  under  House  Sill 
833  as  passed  by  the  63rd  General  As- 
sembly and  show  thereon  the  entire  in- 
come for  the  calendar  year  1946  or  only 
for  the  period  after  July  1,  1946* " 

House  Sill  No.  833  referred  to  in  you r letter 
of  inquiry,  is  an  enactment  of  the  63rd  General  Assembly 
known  as  the  "Bank  Tax  Bill",  and  now  appears  Laws  of 
Missouri,  19U^»  page  1921,  et  seq* 

Section  3 of  the  Act,  in  so  far  as  applicable  to 
your  precise  question,  reads  as  follows: 

"Section  3*  National  banking  associa- 
tions subject  to  tax  for  exerolslng  it 
corporate  franchises— how  measured  in 
1946 — how  measured  in  1947— rate  of 
tax,— Every  national  banking  associa- 
tion shall  be  subject  to  an  annual 
tax  according  to  and  measured  by  its 
net  income  in  accordance  with  method 
numbered  (4)  authorised  by  the  Act  of 
Congress  of  March  25,  1920,  amending 
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Section  5219  of  the  Revised  Statutes 
of  the  United  States,  and  every  other 
banking  institution  as  herein  defined 
shall  be  subject  to  an  annual  tax  for 
the  privilege  of  exeroising  its  cor- 
porate franchises  within  the  State  of 
Missouri  according  to  and  measured  by 
its  net  income  pursuant  to  the  provi- 
..  sioas  of  this  Act. 

*»****«■»**•*■**«**  *e* 

1 

"0.  Por  the  taxable  year  1947  and 
each  taxable  year  thereafter  the  tax 
shall  be  measured  by  the  taxpayer's 
net  Income  as  hereinafter  defined 
for  the  preceding  calendar  year." 

This  particular  statute  and  its  applicability  to 
banks  located  within  the  City  of  St.  Joseph,  has  been  the 
subject  of  Judicial  construction  by  the  Supreme  Court  of 
Missouri.  The  case  is  found  reported  as  First  National 
Bank  of  St.  Joseph  et  al.  vs.  Buohansn  County  et  al.,  205 
S.W.  (2d)  726.  Both  types  of  banking  institutions,  viz. 
national  banks  and  state  banks,  were  Involved  in  the  case. 

We  shall  first  consider  the  status  of  national' 
banks  located  within  the  City  of  St.  Joseph,  with  respect 
to  the  tax  due  for  the  year  1947*  We  think  this  to  be 
controlled  by  the  decision  in  the  Buohansn  County  case, 
supra,  wherein  the  Court  said,  l.c.  731* 

"*  * * The  Bank  Tax  Act  is  certainly 
retrospective  and  inoperative  as  to 
all  the  parties  in  the  City  of  St. 

Joseph  prior  to  July  1,  1946.  The 
various  constitutional  and  legisla- 
tive enactments  having  authorized 
cities  of  the  first  class  to  levy  an 
ad  valorem  tax  on  national  bank  shares 
for  the  tax  year  1946  the  Bank  Tax 
Act  on  net  income  could  not  be  opera- 
tive as  to  nat  legal  ’banks  in  teie  Cliy 
of1  St.  Joseph  after  July  1,  1946  be- 
cause  'Ufhe  imposition  "by  any  State  of 
any  one  of  the  above  four  forms  of 
taxation  shall  be  in  lieu  of  the 
others,  * e * 12  U.S.C.A.  Sec.  546; 
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3uder  v.  First  national  Bank,  8 Clr., 

16  F.2d  990;  State  ex  rel.  On*  v. 

Buder,  308  Mo.  237,  271  S.w.  508,  39 
A.L.R.  1199;  Board  of  Commissioners 
of  Oklahoma  County  v.  State  Board  of 
Equalisation,  155  Okl.  183,  8 P.2d 
732.  * * * ".  (Underscoring  ours.) 

We  next  consider  the  status  of  state  banks 
located  within  the  City  of  St.  Joseph,  with  respect  to 
the  I9I4.7  tax.  ^e  quote  further  from  the  same  opinion, 
l.c.  731* 

"*  * * The  only  reason  offered  for  the 
Bank  Tax  Act  not  being  applicable  to 
the  state  banks  after  July  1,  191+6,  Is 
the  state's  policy  of  maintaining  them 
on  & parity  with  competing  national 
banks.  But  no  legal  reason  for  their 
being  exempted  after  July  1,  191+6  is 
suggested  and  we  know  of  none,  conse- 
quently from  and  after  that  date  the 
appellant  state  banks  In  St.  Joseph 
are  subjeot  to  the  act  and  are  entitled 
to  the  corresponding  credits  provided 
•during  the  relevant  income  period.' 

Laws  Mo.  19*45,  p.  1921.  Sec.  3*  Ho. 

R.S.A.  Sec.  111456.103." 

I 

C0NCLU3I0H 

In  the  premises,  we  are  of  the  opinion  that 
national  banks  located  within  the  City  of  St.  Joseph, 
Missouri,  are  not  required  to  pay  the  tax  levied  under 
Laws  of  Missouri,  19115*  page  1921,  for  the  year  1947* 

We  are  further  of  the  opinion  that  state  banks 
located  within  the  City  of  St.  Joseph,  Missouri,  are  re- 
quired to  Include  In  their  return  of  the  tax  imposed  under 
the  provisions  of  Laws  of  Missouri,  19145*  page  1921,  all 
income  received  subsequent  to  July  1,  1946* 


Respectfully  submitted. 


APPROVED: 

WILL  F.  BERRY,  Jr. 
Assistant  Attorney  General 


j.  l:. 

Attorney  General 
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ROADS  AND  BRIDGES:  Special  road  district  in  county  under 

township  organization  is  entitled  to 
SPECIAL  ROAD  DISTRICTS:  have  returned  to  such  special  road  dis- 
trict all  revenue  raised  by  taxation  of 
property  within  the  special  road  district 
under  levy  authorized  by  Section  8820, 
HovegMK  39,19$$  page  I4.83. 


Honorable  Roscoe  £•  Moulthrop 
Prosecuting  Attorney 
Harrison  County 
Bethany,  Missouri 

Dear  Sir: 

This  is  in  answer  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department  and  reading  as 
follows: 

"In  a county  having  township  organization, 
should  county  return  to  special  road  dis- 
trict all  revenue  raised  by  taxation  of 
, property  within  such  road  district,  or  is 

the  county  entitled  to  retain  up  to  five 
cents  on  the  hundred  dollars  valuation 
pursuant  to  Sec.  6820,  R.  3.  A.  If  such 
sum  is  retained  what  use  is  to  be  made 
thereof  in  view  of  the  fact  that  a county 
has  no  authority  to  aid  a special  road 
distriot  in  maintaining  its  bridges?" 

Section  8820,  Laws  of  Missouri,  1947,  Vol.  I,  page  483, 
provides  as  follows: 

"In  addition  to  other  levies  authorized  by 
law,  the  township  board  of  directors  of 
any  township  in  their  discretion  may  levy 
an  additional  tax  not  exceeding  thirty-five 
cents  on  each  one  hundred  dollars  assessed 
valuation  in  their  township  for  road  and 
bridge  purposes.  Such  tax  shall  be  levied 
by  the  township  ooard,  to  be  collected  by 
the  township  collector  and  turned  into  the 
county  treasury,  where  it  shall  be  known 
and  designated  as  a special  road  and  bridge 
fund.  The  county  court  of  any  such  county 
may  in  its  discretion  order  the  county 
treasurer  to  retain  an  amount  not  to  exceed 
five  cents  on  the  one  hundred  dollars 
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assessed  valuation  out  of  such  special 
road  and  bridge  fund  and  to  transfer  the 
same  to  the  county  special  road  and  bridge 
fund|  and  all  of  said  taxes  over  the  amount 
so  ordered  to  be  retained  by  the  county 
shall  be  paid  to  the  treasurers  of  the 
respective  townships  from  which  It  came 
as  soon  as  practicable  after  receipt  of 
such  funds,  and  shall  be  designated  as  a 
special  road  and  bridge  fund  of  suoh  town- 
ship and  used  by  said  townships  only  for 
road  and  bridge  purposes,  except  that 
amounts  collected  within  the  boundaries 
of  road  districts  formed  In  accordance 
with  the  provisions  of  Article  18,  Chapter 
1;6,  Revised  Statutes  of  Missouri,  1939# 
shall  be  paid  to  the  treasurers  of  suoh 
road  districts;  provided,  that  the  amount 
retained,  if  any,  by  the  county  shall  be 
uniform  as  to  all  such  townships  levying 
and  paying  such  tax  into  the  county  treasury; 

Provided  further,  that  the  proceeds  of  such 
fund  may  be  used  In  the  discretion  of  the 
township  board  of  directors  in  the  construc- 
tion and  maintenance  of  roads  and  in  im-  , 

proving  and  repairing  any  street  In  any 
Incorporated  city,  town  or  village  In  the 
township,  if  said  street  shall  form  a part 
of  a continuous  highway  of  the  township 
running  through  said  city,  town  or  village," 

It  is  our  opinion  that  the  provision  in  suoh  seotion  that 
the  county  court  of  any  such  county  may  retain  an  amount  not 
to  exceed  five  cents  on  the  one  hundred  dollars  out  of  such 
special  road  and  bridge  fund  applies  only  to  that  part  of  the 
tax  raised  in  that  part  of  the  townships  which  are  outside  the 
limits  of  suoh  special  road  districts.  It  is  to  be  noted  that 
the  provision  "exoept  that  amounts  collected  within  the  boun- 
daries of  road  districts  formed  In  accordance  with  the  pro- 
visions of  Article  16,  Chapter  1|6#  Revised  Statutes  of  Missouri 
1939,  shall  be  paid  to  the  treasurers  of  suoh  road  districts" 
was  added  to  Seotion  3324  Laws  of  Missouri,  19ll5,  page  ll±97# 
when  the  section  was  repealed  and  reenacted  in  19U7,  Laws  of 
Missouri,  19U7#  Vol,  I,  page  I4.Q 3 • W*  believe  that  the  addition 
of  such  clause  shows  that  the  intention  of  the  Legislature  was 
to  provide  that  all  moneys  raised  in  a special  road  district 
in  a county  under  township  organization  should  be  returned  to 
such  special  road  district  in  view  of  the  fact  that  the  section 
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provides  that  all  of  said  taxes  over  the  amount  retained  by 
the  county  should  be  paid  to  the  treasurers  of  the  respective 
townships  and  that  such  limitation  is  not  found  in  the  quoted 
provision  with  regard  to  special  road  districts. 

We  believe  an  additional  fact  which  is  persuasive  in 
ascertaining  the  intention  of  the  Legislature  in  enaoting 
such  section  to  be  the  fact  that  the  county  court  is  not 
authcr  izod  to  expend  county  funds  in  special  road  districts 
in  counties  under  township  organization  but  that  Section 
8825  provides  for  the  expenditure  of  county  funds  in  that 
part  of  townships  which  are  not  in  the  special  road  district 
when  bridges  to  be  built  will  cost  more  than  one  hundred 
dollars. 


CONCLUSION 

It  is  the  opinion  of  this  department  that  all  moneys 
raised  in  a special  road  district  in  a county  under  township 
organization  under  a tax  authorized  by  Section  8020,  Laws  of 
Missouri,  1947*  Vol.  I,  page  I4.83,  are  to  be  returned  to  suoh 
special  road  districts. 


Respeotfully  submitted. 


. C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


APPROVED : 

\ 


TTirrrmzn — 

Attorney  General 
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DRAINAGE  DISTRICTS: 


» • 

Drainage  Districts  organized  by  Circuit  Court 
may  issue  bonds  without  vote  of  two-thirds 
' of  voters. 


February  16,  1948 


IF!  LEO 


Honorable  Walter  L.  Mulvania 
Prosecuting  Attorney 
Kockport,  Missouri 

\ 

Dear  Sir: 

Tills  will  acknowledge  receipt  of  your  letter  of  recent 
date  in  which  you  request  an  opinion  of  this  department . 
Your  letter,  omitting  caption  and  signatures  presents  the 
following  problems : 

"A  rather  serious  question  has  been  sub- 
mitted to  me  bearing  upon  the  extent  of 
the  application  of  Section  26  (a)  to  26 
(g)  of  Article  VI  of  the  Constitution  of 
Missouri,  1945.  In  providing  a method  of 
incurring  an  indebtedness  in  a county, 
city,  incorporated  "town  or  village,  school 
district  or  other  political  corporation  or 
subdivision  by  calling  an  election  for  that 
purpose  the  question  arises  as  to  whether 
or  not  this  impliedly  repeals  Section  12534 
of  the  Revised  Statutes  of  Missouri,  1939, 
which  provides: 

"'The  Board  of  Supervisors  may,  if  in  their 
judgment  it  seems  best,  issue  bonds  not  to 
exceed  ninety-one  per  cent  of  the  total 
amount  of  the  taxes  levied  under  the  pro- 
visions of  section  12511  of  this  article, 
in  denomination  of  not  less  than  one  hun- 
dred dollars,  bearing  interest  from  date 
at  a rate  not  to  exceed  six  per  cent  per 
annum  * * , 

"Under  the  foregoing  section  pertaining  to 
levee  districts  by  circuit  courts  no  elec- 
tion is  necessary  while  the  above  provision 
of  the  Constitution  does  provide  for  the  call- 
ing of  an  election  in  order  to  Incur  the  in- 
debtedness provided  therein* 
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"Under  3ectlon  15  of  Article  X of  the  Con- 
stitution the  torn  'other  political  sub- 
division' , as  used  in  that  article,  does 
include  drainage,  sewer  aid  levee  districts 
having  the  power  to  tax.  I have  been  un- 
able to  find  any  precedent  or  decision  upon 
which  to  base  an  opinion,  I have  been  ask- 
ed, as  county  attorney  to  pass  upon  the 
validity  of  certain  bonds  to  be  issued  pur- 
suant to  Section  12534  in  view  of  the  fore- 
going Constitutional  provision, 

"If  you  can  give  me  any  assistance  on  this 
question,  I would  appreciate  it," 

Section  26  (b)  of  Article  VI  of  the  1945  Constitution 
of  His sour 1 provides  as  follows : 

"Any  county,  city,  incorporated  town  or 
village,  school  district  or  other  political 
corporation  or  subdivision  of  the  State,  by 
vote  of  two  thirds  of  tho  qualified  voters 
thereof  voting  thereon,  may  become  indebted 
in  an  amount  not  tQ  exceed  five  per  centum 
. of  the  value  of  taxable  tangible  property 
therein  as  shown  by  the  last  completed  as- 
sessment for  state  and  county  purposes." 

Your  opinion  request  is  undoubtedly  prompted  by  an 
effort  on  the  part  of  some  levee  district  located  in  your 
County  to  issue  bonds.  The  question  first  to  be  considered 
is  whether  a levee  district  is  included  in  the  classification 
set  up  in  the  above  constitutional  provision  of  "other  politi- 
cal corporation  or  subdivision  of  the  State," 

There  can  be  no  doubt  that  drainage  districts  are  public 
corporations,  and  as  such  are  political  subdivisions  of  the 
State  of  Missouri,  See  Kinder  vs.  Little  River  drainage  Dis- 
trict, 236  S.W.  848,  292  Mo,  267,  This  being  true,  such  dis- 
tricts are  subject  to  the  restrictions  set  out  in  Section  26 
(b)  of  Article  VI  of  the  Constitution  of  Missouri  providing 
that  in  order  for  the  drainage  district  to  become  indebted 
there  must  be  an  approval  by  two  thirds  of  the  qualified 
voters  of  such  district.  The  only  further  consideration  is, 
whether  bonds  Issued  in  benefit  districts  against  special  as- 
sessments are  an  indebtedness,  ^ 
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In  the  case  of  State  ex  rel  Drainage  District  vs.  Thomson 
41  S.W,  (2d)  941,  328  Mo.  728,  the  Supreme  Court  of  this  State 
held  as  follows  t 

“We  have  repeatedly  held  that  bonds  issued 
in  benefit  districts  against  special  assess- 
ments  are  not  Indebtedness  within  the  mean- 
ing of  Section  12  of  Article  10  of  the  Con- 
stitution of  Missouri.  State  ex  rel  Inf 
Gentry  vs  Curtis  et  al,  319  Mo.  333,  334, 

4 SW  (2)  467,  473;  Birmingham  Drainage  Dis- 
trict vs  K.R.  Co,  266  Mo.  60,  68,  178  SW 
893;  Embree  vs  Hoad  District  257  Mo.  593, 

610,  166  SW  282;  Houck  vs  Drainage  District,  / 

248  Mo.  373,  383,  154  SW  739." 

It  will  be  noted  that  reference  is  made  in  the  above  quotation 
to  Section  12,  Article  K>  of  the  former  Constitution  which  is 
an  obsolete  constitutional  provision  and  which  has  been  repeal 
ed*  However,  a like  restriction  is  embodied  in  Section  26  (b) 
of  the  Constitution  of  Missouri  for  1945. 

Since  the  bonds  issued  by  this  type  of  political  subdi- 
vision would  not  be  an  indebtedness  under  the  ruling  of  the 
Supreme  Court  of  Missouri,  the  action  of  the  supervisors  of  a 
drainage  district  in  issuing  such  types  of  bonds  as  they  are 
empowered  to  do  it  under  Section  12534,  H.S.  Mo.  1939,  is  not 
violative  of  Section  26  (b)  of  Article  VI  of  the  Constitution 
of  Missouri. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
Board  of  Supervisors  of  the  drainage  district  may,  in  their 
judgment  issue  bonds  without  the  necessity  of  first  obtaining 
the  approval  of  two  thirds  of  qualified  voters  of  their  drain- 
age district. 

Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


/ 
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iTAX^TION:  Taxes  levied-under  Sec.  11(c),  Art.  X,  Consti.*45,  and 
COUNTY:  Sec.  8606,  page  1478,  Laws  *45,  to  retire  bonds  voted 


BONDS: 

SPECIAL  ROAD  DISTRICTS: 


must  be  levied  against  all  taxable  property 
in  the  county.  It  is  the  duty  of  collector 
to  collect  all  taxes  levied  on  property  except 
as  otherwise  provided  in  Sec.  11084, R.S .Mo. *39 
Special  road  districts  not  entitled  to  receive 
foregoing  taxes  on  property  located  in  said 

1948 


Mr.  J.  B.  Murphy 
Collector  of  Marios  County 
Vienna,  Missouri 

Dear  Sir: 


This  will  acknowledge  roceipt  of  your  roquest  for  an 
opinion  which  reads: 

"Last  Spring  the  votors  of  Marios  County  * 
authorized  a bond  of  £50,000. 00  for  road 
purposes . 


"I  have  two  questions  on  which  I would  like 
to  have  your  opinion  at  once,  (1)  Are 
people  who  live  in  Special  Road  Districts 
compelled  to  pay  this  tax?  (some  have 
refused  to  do  so) 

"(2)  Am  I Justified  in  receiving  the  rest 
of  the  taxes  and  issuing  a roceipt  for 
soma  when  the  taxpayer  refuses  to  pay  the 
tax  levied  for  paying  off  the  bonded  in- 
debtedness? (Would  I be  compelled  to  do 
so?)  v 

e * # * « & & v 


"P.S.— Are  Special  Roads  Districts  entitled 
to  any  of  tho  money  voted  for  road  building 
from  the  £50,000.00?" 

The  bond  issue  approved  by  the  voters  of  Maries  County 
referred  to  in  your  request  was  apparently  authorized  under 
and  by  virtue  or  Section  11(c)  of  Article  X,  Constitution  of 
Missouri,  1945,  and  Section  8606,  page  1478,  Laws  of  Missouri, 
1945,  which  road: 

"Sec.  11(c).  In  all  municipalities , 
counties  and  school  districts  the  rates 
of  taxation  as  heroin  limltod  may  be 
increased  for  thoir  respective  purposes 
for  not  to  exceed  four  years,  when  tho 


Mr.  J.  B*  Murphy 


2- 


rato  and  purpose  of  the  Increase  are 
submitted  to  a vote  and  two-thirds  of  the 
qualified  electors  voting  thereon  shall 
vote  therefor;  provided  that  the  rates 
heroin  fixed,  and  the  amounts  by  which 
they  nay  bo  Increased,  may  be  further 
limited  by  law;  and  provided  furthor, 
that  any  county  or  other  political  sub- 
division, when  authorized  by  law  and  within 
the  limits  fixed  by  law,  may  levy  a rate 
of  taxation  on  all  proporty  subject  to  its 
taxing  powers  in  excess  of  the  rates  herein 
limited,  for  library,  hospital,  public 
health,  recreation  grounds  and  museum 
purposes." 

"Section  8606.  The  county  courts  of  the 
counties  of  this  state  are  horeby  author- 
ized to  issue  bonds  for  and  on  bohalf  of 
their  respective  counties  for  the  construc- 
tion, reconstruction,  improvement,  main- 
tenance ana  repair  of  any  and  all  public 
roods,  highways,  bridges  and  culverts 
within  such  county,  including  the  payment 
of  any  cost.  Judgment  and  expense  for  pro- 
perty, or  rights  in  proporty,  acquired  by 
purchase  or  eminent  domain,  as  may  bo  pro- 
vided by  law,  in  such  amount  and  such 
manner  as  may  bo  provided  by  the  general 
law  authorizing  the  issuance  of  bonds  by 
counties.  The  proceeds  of  all  bonds 
issuod  under  the  provisions  of  this  sec- 
tion shall  be  paid  into  the  county  treasury 
where  they  shall  be  kept  as  a separate  fund 
to  bo  known  as  the  *Road  Bond  Cans  traction 
Fund*  and  such  proceods  shall  bo  used  only 
for  the  purpose  mentioned  kora in.  Such 
funds  may  be  usod  in  the  construction, 
reconstruction,  improvement,  maintenance 
and  repair  of  any  street,  avenue,  road  cr 
alley  in  any  incorporated' city,  town  or 
village  if  such  stro  t,  avenue,  road  or 
alloy  or  any  part  thereof  shall  form  a part 
of  a continuous  road,  highway,  bridge  or 
^ culvort  of  said  county  leading  into  or 
through  such  city,  town  or  village." 

\ 

You  first  inquire  if  the  people,  who  live  in  the  special 
rood  districts  located  in  your  county,  are  compelled  to  pay 


Hr.  J.  B.  Murphy 


-3- 


tho  additional  tax  required  to  pay  off  this  bonded  indebted- 
ness* Section  8606,  supra,  when  enacted  by  the  63rd  General 
Assembly,  specifically  repealed  Sections  8606,  0607  and  8600, 
R*  S*  Mo*  1939.  Section  0600,  R*  S*  Mo*  1939,  prior  to  its 
repeal,  did  specifically  require  such  taxes  to  bo  assessed 
and  levied  against  all  of  the  property  in  the  county*  In 
repealing  Section  8608,  supra,  the  Legislature  only  enacted 
Section  8606,  Laws  of  Missouri,  1945,  supra,  in  lieu  thereof, 
and  that  provision  does  not  designate  tho  particular  property 
to  be  taxed  for  tho  retirement  of  this  bonded  indebtedness* 

However,  we  do  not  consider  this  Important  for  the  reason 
that  the  bonded  indebtedness  was  authorized  by  the  vote  of 
all  of  the  people  in  the  county,  and  furthermore,  it  was 
reouestod  for  the  purpose  of  maintenance,  constructing,  re- 
constructing, improvement  and  ropair  of  any  and  all  public 
roads,  highways,  bridges  and  culverts  in  the  county,  which 
clearly  indicates  that  all  porsons  are  bonefittod  by  said 
bond  issue  and  that  no  property  otherwise  taxable  should  be 
exempted  from  this  taxation* 

r 

In  support  of  this  conclusion,  reference  can  be  raado  to 
other  statutes  authorizing  tho  county  courts  to  tax  property 
wherein  said  statutes  do  not  specifically  Include  or  exclude 
special  road  districts  and  other  political  subdivisions* 
However,  in  some  of  the  acts,  it  requires  a certain  percent- 
age of  such  taxes  collected  on  property  lying  within  any 
special  road  district  to  bo  placed  to  the  credit  of  said 
special  road  district,  which  shall  ultimatoly  bo  paid  to  said 
special  road  district*  (See  Section  8527,  page  1479,  Laws  of 
Missouri,  1945;  Section  8691,  page  1495,  Laws  of  Missouri, 
1945.) 

In  view  of  the  foregoing,  wo  are  of  the  opinion  that  all 
taxable  property  in  tho  county  is  siibject  to  this  levy  for 
the  retirement  of  tills  bonded  indebtedness* 

You  next  inquire  if  you  ore  Justified  In  receiving 
payment  of  all  taxes  duo  on  property  in  your  county,  except 
such  texos  levied  to  pay  off  this  bonded  Indebtedness,  and 
Issue  a receipt  for  the  taxes  tendered*  Section  11034,  R* 

S*  Mo*  1939,  reauires  tho  collector  to  accept  tax  payments 
and  give  his  receipt  for  same,  and  roads: 

"Whenever  any  person  shall  pay  taxes  charged 
on  tho  tax  book,  the  collector  shall  enter 
such  payment  in  hia  list,  and  give  the  person 
paying  tho  same  a receipt,  specifying  the 
x name  of  the  person  for  whoa  paid,  the  amount 
paid,  what  year  paid  for,  and  the  property 
and  valuo  thereof  on  which  the  same  was  paid. 
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accord  Inc  to  its  description  on  the  col- 
lector’s list.  In  whole  or  in  part,  as  the 
case  nay  be,  and  the  collector  shall  enter 
’paid*  against  each  tract  or  lot  of  land 
when  he  collects  the  tax  thereon*  The 
collector  shall  receive  taxes  on  part  of 
any  lot,  piece  or  parcel  of  land  charged 
with  taxess  Provided*  the -persons  paying 
such  tax  shall  furnish  a particular  speci- 
fication of  the  part,  and  If  the  tax  on 
the  remainder  of  such  lot  and  parcel  of 
land  shall  remain  unpaid,  the  collector 
shall  enter  such  specification  in  his  re- 
turn, to  the  end  that  the  part  on  which 
the  tax  remain*,  unpaid  may  be  clearly 
known*  If  payment  is  made  on  an  undivided 
share  of  real  estate,  the  collector  shall 
enter  on  his  record  the  name  of  tho  owner 
of  such  share,  so  as  to  designate  upon 
whose  undivided  share  the  tax  lias  boon 
paid," 

Tho  foregoing  provision  is  practically  the  some  as  was 
Section  11459,  R*  S*  Ho,  1909,  and  tho  Supreme  Court,  in 
State  ex  rol.  Stone,  Internal  Revenue  Collector,  vs*  Kansas 
City,  Ft.  S.  & M.  Ry.  Co*  et  al.,  170  S,Y/«  444,  construed 
that  provision*  In  that  case,  the  defendants  paid  all  the 
taxes  for  1912,  except  $23*56,  and  also  tendered  all  of  the 
1913  taxes  with  the  exception  of  $28*96,  which  tender  was 
refused*  The  defendants  contended  that  the  forego inc  amount 
they  refused  to  pay  represented  that  portion  of  tho  school 
taxes  which  they  claimed  was  illegal*  The  court  hold  that 
under  the  foregoing  section  that  it  contemplates  payment  of 
all  taxes  of  the  whole  tract  and  in  so  holding,  said: 

"The  defendants  in  apparent  good  faith 
contended  at  the  trial  of  tho  cause  that 
such  disputed  portion  of  the  taxes  was 
void  by  roason  of  the  provisions  of  sec- 
tion 11  of  article  10  of  our  state  Consti- 
tution. That  contention  was  decided  in 
favor  of  the  validity  of  the  taxos  in  an 
opinion  by  Faris,  J*,  in  Stato  ex  rol*  v* 

St*  Louis  & S*  1' • R*  Co*,  174  5*  II * o4, 
decided  since  this  appeal  was  taken* 

Appellants  do  not  now  insist  on  reopening 
that  question,  but  protest  that  they  should 
not  be  adjudged  to  pay  the  penalty  of  1 per 
cent*  a month*  They  contond  that,  if  thoy 
are  to  bo  adjudged  to  pay  such  penalty.  It 
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should  be  estimated  only  on  the  amount  the 
legality  of  which  was  disputed,  and  not  on 
tho  amount  which  was  tendered  and  not  ac- 
cepted. They  say  that  section  11459,  Rev. 

Stnt.  1909,  requires  the  collector  to 
receive  and  receipt  for  tho  taxes  which 
nay  be  tendered  on  any  part  of  a tract  of 
land.  That  section  doos  not  apply  to  any 
taxes,  oxcept  taxes  on  land.  It  contemplates 
tho  payment  of  all  taxes  on  a specified  part 
or  on  an  undivided  part  of  the  wholo  tract;  . 
but  it  does  not  contemplate  tho  payment  of 
a part  of  tho  taxes  on  tho  wholo  property. 

That  section  3iaa  no  application  to  the  facts 
in  this  case.  We  know  of  no  law  requiring 
tho  collector  to  accept  a part  of  the  taxes 
undor  tho  circumstances  of  this  case,  Tho 
collector's  refusal  to  accopt  the  amount 
tendered  did  not  result  in  relieving  defen- 
dant of  the  payment  of  the  penalty  on  the 
amount  tondered.” 

Also  in  Walden  vs.  Dudley,  49  Mo.  419,  l.c.  420,  the 
court,  in  holding  tho  collector  shall  collect  all  taxes  on 
the  assessor's  list,  tho  only  exception  being  proporty 
expressly  exempt  by  law,  said* 

"V/e  cannot  pass  upon  tho  question  in  this 
form  of  action.  The  collector  is  an  exe- 
cutive officer.  In  general  it  is  his  duty 
to  collect  all  tho  taxes  contained  in  tho 
assessor's  list.  He  has  no  discretion  in 
tho  matter,  and  is  liable  for  tho  non- 
performance of  his  duty.  Hie  exception 
is  that  where  proporty  is  expressly  exempt 
from  taxation  by  law,  then  the  assessor 
has  no  jurisdiction*  the  assessment  is 
simply  void;  lie  has  no  right  to  collect 

it.  W Vr  » * # " 

Therefora,  we  muet  conclude  that  as  collector,  you  should 
not  accopt  the  payment  of  taxes  on  any  one  piece  of  proporty 
without  also  accepting  tho  payment  levied  against  said  property 
for  the  retirement  of  tho  foregoing  banded  indebtedness. 

Last  you  inquire  if  the  special  road  districts  within 
tho  county  arc  entitled  to  any  of  the  money  received  from  such 
levying  of  taxes  on  proporty  In  said  special  road  districts 
and  sale  of  bonds.  For  a long  time,  it  has  been  tho  law,  and 
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still  is  under  some  statutes,  that  spoci&l  road  districts  are 
entitled  to  roceive  taxes  collected  upon  all  property  within 
said  special  road  districts. 

Section  8527,  page  1479,  Laws  of  Missouri,  1945,  provides 
that  the  county  court,  in  its  discretion,  may  lovy  additional 
taxes  not  to  exceed  thirty-five  cents  on  the  hundred  dollars 
assessed  valuation  of  property,  and  when  collected  shall  bo 
turned  into  the  county  treasury  to  bo  known  as  "The  Special 
Road  and  Bridge  Fund"  and,  further,  allocates  a certain  per- 
centage of  all  such  taxes  collected  on  property  in  the  special 
road  districts  to  said  .special  road  districts.  However,  the 
foregoing  lovy  Is  unquestionably  authorized  under  Section 
12(a),  Article  X,  Constitution  of  Missouri,  1945,  which  roads 

in  part) 

* 

* "In  addition  to  the  rates  authorized  in 
section  11  for  county  purposes,  the  county 
court  in  the  several  counties  not  under 
township  organization,  the  township  board 
of  directors  in  the  counties  under  town- 
ship organization,  and  the  proper  admini- 
strative body  in  counties  adopting  an 
alternative  fom  of  government,  tiay  levy 
an  additional  tax,  not  exceeding  thirty- 
five  cents  on  oach  hundrod  dollars  assessed 
valuation,  all  of  such  tax  to  be  collected 
and  turned  in  to  the  county  treasury  to  be 
used  for  road  and.  bridge  purposes.  * * «•  " 

^Furthermore , the  Constitution  of  this  state  specifically 
authorizes  such  legislation  under  Section  12(b),  Article  X, 
Constitution  of  Missouri,  1945,  which  roads: 

"nothing  in  tills  section  shall  prevent  the 
refund  of  taxos  colloctod  hereunder  to 
cities  and  towns  for  road  and  bridge  pur- 
' , poses." 

While  tho  tax  in  question  is  assessed  and  levied  by 
virtue  of  Section  11(c)  of  Article  X,  Constitution  of  Missouri, 
1945,  and  Section  8606,  Laws  of  Missouri,  1945,  supra,  and 
while  tho  Constitution  grants  tho  Legislature  authority  to 
allocate  such  taxes  levied  on  proporty  located  within  the 
special  road  districts  to  them,  apparently  the  Legislature 
has  not  seen  fit  to  enact  such  legislation  in  the  Instant 
case,  and  in  tho  absence  of  same,  such  taxos,  when  collected, 
must  all  go  into  the  county  treasury  and  be  kept  in  tho 
separate  fund  known  as  "The  Road  Bond  Construction  Fund"  os 
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provided  in  Section  8606,  page  1478,  Laws  of  Missouri,  1945, 

» <* 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
proporty  located  within  special  road  districts  in  your 
county  is  subject  to  taxation  under  Section  0606,  page  1478, 
Laws  of  Missouri,  1945;  furthermore,  that  you,  as  collector, 
are  not  entitled  to  collect  all  other  taxes  against  property 
in  your  county  on  any  particular  piece  of  property  and  not 
collect  the  tax  levied  to  re tiro  this  bonded  indebtedness, 
but  it  is  your  duty  to  collect  all  taxes  levied  on  such  pro- 
porty except  as  otherwise  provided  in  Section  11004,  R,  S. 

Mo,  19S9j  and  last,  that  the  special  road  districts  in  your 
county  are  not  entitled  to  receive  any  of  the  taxes  in  ques- 
tion that  iiave  been  levied  against  property  located  in  such 
special  rood  districts,  in  the  absence  of  legislation  requir- 
ing such  taxos  to  be  allocated  and  transformed  to  the  respec- 
tive special  road  districts,  in  your  county. 


Respectfully  submitt  id. 


AUKoY  R«  1IALG.IETT , JR, 

Assistant  Attorney  Genoral 


APPROVED i 


J,  k.-'fHffiBK T?77 

Attorney  General'^ 
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Hearing  in  Probate  Court 
before  discharged  county 
patient  in  State  hospital  for 
the  insane  can  be  re-committed . 


March  15, 


Dr,  Orr  Mullinax,  Director, 
Division  of  Mei  tal  Diseases, 
Department  of  Public  Heulth  and 
Jefferson  City,  Missouri. 


County  patient  discharged  by 
State  hospital  for  the  insane 
cannot  be  re-c  omit  ted  without 
a further  sanity  hearing  by 
Probate  Court, 


Welfare, 


Dour  Dr,  Mullinax: 


Wo  have  your  letter  of  March  5,  1940,  in  which  you 
request  on  opinion  of  tills  department.  Your  letter  is  as 
follows : 

/ 

"This  department  as  before  it  a question 
which  I beliove  requires  a legal  opinion 
from  your  department  in  order  tliat  we  nay 
be  properly  guided  in  our  course  of  action, 

I have  discussed  this  natter  with  Mr.  Samuel 
II.  Watson,  your  assistant  w$x>  is  assigned  to 
our  department,  and  have  decided  that  it  is 
best  to  requost  a formal  opinion.  The  ques- 
tion is  whether  or  not  when  a person  has  been 
adjudicated  to  be  an  Insane  person  by  a Pro- 
bate Court  in  any  county  of  Missouri  and  has 
• therefore  been  committed  to  one  of  the  State 
hospitals  for  the  insane  and  has  after  treat- 
ment and  caro  in  such  hospital  been  determined 
by  the  proper  authorities  in  the  hospital  to 
have  recovered  his  or  her  sanity  or  to  have  so 
i proved  as  to  render  further  institutional  care 
unnecessary  and  has  boon  discharged  from  the 
x hospital  on  the  theory  that  he  or  she  has  either 
recovered  or  improved  as  to  render  further  in- 
stitutional care  unnecessary,  does  the  Probate 
Court  have  Jurisdiction  or  authority  to  demand 
( that  the  p rnon  be  taken  back  into  such  hospital 
at  a later  date  without  first  having  a further 
hearing, at  wliich  heariftg  the  quo st ion  as  to  the 
aunity  or  the  degree  of  tlie  sanity  of  the  person 
Involved  and  the  question  as  to  the  necessity 
for  institutional  core  would  bo  the  question 
for  determination  by  the  court. 


"In  this  connection,  we  re for  you  to  an  opinion 
rendered  by  your  office  on  July  27,  1945,  address- 
ed to  honorable  W.  R • Painter,  President  of  the 
doard  of  Managers  of  the  Stute  bleemosynory  In- 
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stitutions,  on  a vory  closely  related  sub- 
ject, the  question  there  having  involved 
the  oaznxnltmants  to  such  institutions  by 
County  Courts  rathor  than  by  Probate  Courts. 

We  should  be  ploasod  to  be  informed  whether 
or  not  the  holding®  of  the  opinion  rendered 
above  referred  to  would  be  applicable  in 
oases  in  which  the  commitment  has  been  made 
pursuant  to  adjudication  by  the  Probate  Court- 
rathor  than  by  the  County  Court." 

We  have  roread  the  opinion  rendered  by  this  Department 
on  July  27,  1945,  referred  to  in  your  above- quo ted  letter.  That 
opinion  covered  the  question  as  to  whether  a county  patient, 
who  had  been  committed  to  a State  hospital  for  the  insane  and 
who  had  been  discharged  by  the  hospital  authorities,  could  be 
recommitted  to  the  hospital  without  a further  hearing  in  the 
oounty  court.  The  substance  of  the  aforesaid  opinion.,in  answer 
to  the  question,  was  that  recommitment  of  suoh  a patient,  with- 
out a further  hearing  before  the  county  court  would  amount  to  a 
deprivation  of  liberty  without  due  prooess  of  law  tinder  Seotion 
10,  Article  1,  at  p.  16  of  the  present  Constitution  of  Missouri, 
and  under  the  fifth  amendment  to  the  Constitution  of  the  United 
States • 


Y/e  are  of  the  opinion  that  our  above-mentioned  opinion 
of  July  27,  1945,  correctly  stated  the  law  as  it  then  existed. 

The  question  remaining  then  is  whether  the  enactment  of  the  law, 
which  took  the  Jurisdiction  in  the  matter  of  the  commitment 
of  county  patients  away  from  the  county  court  and  placed  it  in 
the  probate  oourt  (Laws  of  Missouri,  1945,  pp.  905-913)  changes 
the  law  to  the  extend  of  making  it  possible  to  reoommlt  a dis- 
charged patient  to  a state  hospital  without  having  a further 
hearing  in  court.  In  this  connection  we  have  carefully  con- 
sidered the  1945  law  above  cited,  and  it  is  our  opinion  that 
there  is  nothing  in  the  new  law  making  it  legal  to  reoommlt 
such  a discharged  patient  without  a sanity  hearing.  The  only 
ohange  brought  about  by  the  new  law  being  that  the  sanity  hear- 
ing must  be  in  the  probate  oourt  rathor  then  in  the  county  oourt. 


CONCLUSION 

» 

We  are,  therefore,  of  the  opinion  that  when  a county 
patient  lias  been  regularly  discharged  by  a state  ^hospital  he 
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cannot  be  legally  recommitted  to  suoh  an  Institution  without 
a formal  hearing  in  the  probate  dourt. 


Respectfully  submitted. 


APPROVED* 


SAi'lXJEL  M.  WATSON 
Assistant  Attorney-General 


J.  E.  TAYLOR 
At  torney-Genoral 
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SCHOOLS: 


District  transporting  school  children,  to  another 


district  may  not  sell  school  house* 


May  6,  1948* 

/ 


L 


Honorable  Chas*  E*  Murrell,  Jr., 

Proseouting  Attorney 
Edina,  Missouri* 

Dear  Sir: 

You  have  transmitted  to  tills  office  a request  for 
an  opinion  from  Miss  bessie  L*  Hudson,  County  Superintendent 
of  Schools  of  Knox  County,  niaaouri,  which  request  is  as 
follows  f 

"a  numbor  <bf  inquiries  have  come  to  my  of- 
fice concerning  the  sale  of  closed  rural 
v school  buildings,  where  enrollments  are  too 
snail  to  maintain  school,  but  districts 
still  keep  their  organisation  and  provide 
for  transportation  and  tuition  of  children 
to  other  schools* 


"Please  quote  the  law  pertaining  to,  or, 
your  opinion  on  the  following  questions: 

"1*  IDoes  a school  district,  with  the  ap- 
proval of  the  voters,  have  a right  to  sell 
a sohoolhouse  which  will  no  longer  be  used 
for  school  purposes,  and  let  it  be  removed 
from  the  school  site? 

"2*  If  so,  and  the  school  site  has  been 
deeded  in  such  a way  that  it  reverts  to  the 
original  owner  or  his  heirs,  may  that  dis- 
trict still  remain  an  organised  district, 
if  it  keeps  its  board  of  directors,  trans- 
acts all  necessary  school  business  of  the 
district,  and  provides  satisfactorily  for 
the  education  of  children  residing  in  the 
district  by  arranging  for  them  to  attend 
a school  in  an  adjoining  district  (town  or 
rural),  without  being  consolidated  with  or 
annexed  to  the  adjoining  or  receiving  dis- 
trict. 
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"3,  If  the  school  building  may  bo  sold, 
how  large  a vote  la  necessary  to  deter- 
mine the  right  to  sell-a  na.lorl ty  or  a 
two- thirds  vote? 

9 * 

"4,  Is  there  any  provision  by  whloh  this 
sale  may  be  voted  upon  at  a special  moot- 
ing, or,  must  the  vote  upon  the"  Bale  of 
school  property  be  confined  to  the  annual 
mee ting  only?” 

Section  10324,  R,  S.  Mo,  1939,  provides  that 

"*  « In  any  district  enumerating  fewer 
than  twenty-five  children  the  board  may, 
from  year  to  year,  arrange  with  the  board 
or  boards  of  other  district  or  districts 
for  the  admission  of  all  children  of  school 
age  In  «ald  diatriot  containing  fewer  than 
twenty- five  children  enumerated,  and,  if 
desired,  arrange  for  transporting  children 
to  and  from  school.  And,  when  ratified 
by  a two- thirds  vote  of  the  qualified 
voters  of  said  sohool  district,  voting 
at  a special  meeting,  such  arrangements 
shall  be  final,  and  tho  board  will  be 
authorized  to  issue  warrants  upon  the 
teachers*  fund  for  payment  of  tuition, 
and  upon  the ' incidental  fund  for  the  pay- 
ment of  cost  of  transporting  pupils," 

Section  10403,  R.  S,  Mo,  1939,  reads  as  follows 

"The  title  of  all  schoolhouse  sites  and 
other  school  property  shall  be  vested  in 
the  district  in  which  the  same  may  be 
looated;  and  all  property  leased  or  rented 
for  sohool  purposes  shall  be  wholly  under 
the  control  of  the  board  of  directors  during 
such  time;  but  no  board  shall  lease  or  rent 
any  building  for  school  purposes  wliile  tho 
district  schoolhouse  is  unoccupied,  and  no 
schoolhouse  or  sohool  site  shall  be  abandon- 
ed or  sold  until  another  site  and  house  are 
provided  for  such  sohool  district «7r~ 

(iinphasis  supplied.) 
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Sootlon  10419,  R,  S.  Mo.  1939,  provides  that  the 
qualified  voters  of  a common  school  district,  at  the  annual 
meeting,  shall  have  power  by  majority  vote  "To  direct  the 
sale  of  any  property  belonging  to  the  district  but  no  longer 
required  for  the  use  thereof,  to. determine  the  disposition 
of  the  same  and  the  application  of  the  proceeds.” 

A school  district  has  the  authority  to  dispose  of  its 
property  only  in  the  manner  provided  by  statute.  In  re  Farmers 
and  Merchants  Bank  of  Chlllicothe,  63  S.W.  (2d)  829. 

The  latter  two  statutory  provisions  above  quoted  are 
the  only  ones  authorizing  the  sale  of  school  houses,  and  are 
not,  we  believe,  sufficient  to  authorize  the  sale  of  the  school 
building  when  the  school  children  in  the  district  are  being 
transported  to  a school  In  another  district,  in  accordance  with 
with  Sec.  10324,  R.  S.  Mo.  1939. 

As  can  be  seen.  Sec.  10403,  R.  S.  Mo.  1939,  authorizes 
the  sale  of  the  school  house  by  a school  district  only  when 
ano ther  building  has  been  provided  for  such  district.  The 
school  to  iftfiich  school  children  are  transported  under  Sec. 10324 
is  not,  we  feel,  another  sohoolhouse  v/ithin  the  meaning  of  Sec, 
-10403.  The  arrangement  for  transportation  to  another  district 
is  not  a permanent  one,  being  on  an  annual  basis,  and  might  be 
discontinued.  Should  the  enumeration  show  an  Increase  in  the 
number  of  sohool  children  to  more  than  25  in  the  district  which 
formerly  transported  Its  pupils  to  another  district,  such  prac- 
tice would  no  longer  be  permissible  under  Sec.  10324. 

In  view  of  the  foregoing  there  is  no  necessity  of 
answering  the  second  question,  inasmuch  as,  in  the  opinion  of 
this  department,  the  disposal  of  the  school  building  is  not 
permitted.  The  same  Is  true  of  the  third  and  fourth  questions. 
However,  Sec.  10419,  quoted  above,  does  answer  the  third  in- 
quiry, as  it  expressly  provides  that  In  cases  where  a sale  is 
permitted,  a majority  vote  Is  required.  When  such  sale  is  per- 
missible, It  must  also  be  voted  upon  at  the  annual  meeting,  in 
accordance  with  Sec.  10419. 

Sec.  10361,  R.  S.  I-Io.  1939,  authorizes  special  meeting 
only  for  purposes  "not  restricted  to  the  annual  meeting."  And 
inasmuch  as  authorization  of  sa/.e  of  property  is  restricted  by 
Sec.  10419  to  the  annual  meeting,  the  matter  may  not  be  deter- 
mined at  a special  meeting. 
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COliCLUSIOM  . 

It  la  the  opinion  of  this  department  that  in  view 
of  the  provisions  of  Seo.  10403,  R.  S.  ilo.  1930,  whioh  re- 
quires that  a sclioolhouse  may  not  bo  sold  until  anothor  has 
been  provided  for  the  district,  a school  district  whioh  trans 
ports  its  sohool  children  to  another  school  district,  in  ac- 
cordance with  Sec.  10324,  R.  S.  Mo.  1939,  may  not  for  that 
reason  alone  sell  its  sohoolhouso. 


Respectfully  submitted, 

V 

RO  ERT  R.  Y.ELBORN 

Assistant  Attorney-General 


APPROVED* 


APPROPRIATION  FOR  OFFICE 
OF  THE  DIRECTOR  OF  DIVI- 
SION OF  MENTAL  DISEASES. 


: The  Director  of  the  Division  of 
: Mental  Diseases  has  authority,  with 
: the  ordinary  departmental  approval, 

• to  employ  firm  of  consulting  engi- 

. neers  to  make  survey  of  water  facil- 
. ities  at  state  hospital,  and  pay 

• said  firm  out  of  funds  appropriated 

• for  payment  of  necessary  employees  * 

. of  the  office  of  said  director. 


y 


Dr*  Orr  JIullinax,  M#D.  , 
Director, 

Division  of  Mental  Diseases, 
State  Office  bldg#, 
Jefforaon  City,  Missouri# 


May  25 


\ 


1948# 


FILED 


Dear  Dr#  liullinax: 


be  have  your  letter  of  May  11,  1948,  in  which  you 
request  an  opinion  of  this  department#  Your1  2e  t ter  is  as  fol- 
lows i 


"I  an  requesting  an  opinion  of  your  de- 
partment on  questions  arising  out  of  the 
following  stute  of  facts:  Section  5#100, 

Laws  of  Missouri,  1947,  being  the  section 
appropriating  certain  funds  to  my  Division, 
being  the  Division  of  Mental  Diseases  of 
the  Department  of  Public  Health  and  Welfare, 
and  more  particularly  that  portion  of  said 
section  under  sub-division  A under  the  class- 
ification of  Personal  Sorvioe*  appropriates 
the  sum  of  $11,000.00  and  specifies  that  this 
sum  is  appropriated  for  salaries  of  the  as- 
sistant, bookkeepers,  stenographers,  and 
other  necessary  employees. 

"We  find  it  highly  necessary  and  important 
to  make  a survey  of  the  water  system  at  State 
Hospital  hQ#  3 at  Nevada  and  we  find  that 
this  service  can  be  most  expeditiously  and 
efficiently  rendered  by  black  and  Veatch, 
a firm  of  Consulting  Engineers  located  in 
bansas  City,  Missouri# 

"The  foregoing  facts  give  rise  to  the  following 
questions : 

"1.  Is  there  any  reason  why,  when  there  is 
sufficient  money  under  the  above  mentioned 
appropriation,  to  pay  for  the  services  of  these 
engineers  above-mentioned,  such  money  should 
not  be  expended  for  the  procuring  of  this  much 
needed  survey  and  report? 
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"2.  Are  the  words  * other  necessary  employees* 
as  used  In  the  statute  broad  enough  to  permit 
• my  Division  to  employ  an  engineering  firm  in- 
stead of  an  individual?" 

In  considering  the  questions  propounded  in  your  above- 
quoted  letter,  we  shall  Tirst  refer  to  and  set  forth  the  language 
of  the  appropriation  act  involved,  which  is  found  under  Seotion 
5.100,  Laws  of  Missouri,  1947,  p.  114,  and  is  as  follows i 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  General 
Revenue  Fund,  the  stun  of  Twenty- two  Thou- 
sand Five  Hundred  Dollars  (322,500.00)  to 
pay  the  salaries . wa;,ea  and  per  diem  of 
officers  and  employees : for  the  original 
purchase  of  property:  for  the  repair  and 
replacement  of  property,  and  for  othor 
necessary  expenses  £f  the  office  of  the 
Director  of  the  Division  of  Mental  Di- 
/ seases  in  the  Department  of  Health  and  Wel- 

fare; for  the  period  beginning  July  1,  1947 
and  ending  June  30,  1948,  as  follows* 


500.00 

000.00 


500.00 


500.00 


pense,  3,000,00 

"Total  out  of  General  Revenue  322,5d>0.00  " 

Fund, 


"A.  PERSONAL  SERVICE* 

"Salary  of  Dlreotor  37 

"Salaries  of  the  assistant, 
bookkeepers,  stenographers, 
and  other  necessary  employees,  11 

"B  . ADDITIONS  * 

"Furniture,  office  and  building 
equipment,  and  operative  equipmont, 

"C.  REPAIRS  AND  REPLACEMENTS  * 

"Operative  and  miscellaneous  equip- 
ment, transportation  and  conveying 
equipment,  office  furniture  and 
equipment,  repairs,  materials  and 
supplies,  % 

rtD  • OPERATION * 

"General  expense;  including  communi- 
cation, printing  and  binding,  travel 
within  and  without  the  state,  bonds, 
•insurance,  and  other  or  office  ex- 
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(Underscorlng  ours). 


Article  4,  Section  23  of  the  present  Constitution  of 
Missouri  provides  as  follows* 

"Every  appropriation  law  shall  distinctly 
specify  the  a;iount  and  purpose  ot  the  ap- 
proprlation  without  reference  to  any  other 
law  to  fix  the  amount  or  purpose,"  (Under- 
scoring ours). 

In  view  of  this  explicit  constitutional  provision 
above  quoted,  to  the  effect  that  the  amount  and  purpose  of 
any  appropriation  must  be  distinctly  specified,  we  believe 
that  it  follows  that  the  language  and  terms  used  in  an  appro- 
priation act,  descriptive  of  the  purpose  of  the  appropriation, 
must  be  given  a speoiflo  rather  than  a general  construction. 

In  other  words,  it  is  to  be  presumed  that  the  Legislature  In- 
tended the  descriptive  words  or  terms  used  to  amount  to  a 
designated  specification  of  the  purpose  for  whioh  the  money  is 
appropriated,  because  the  Constitution  requires  that  the  pur- 
pose be  distinctly  Bpeolflod, 

Your  Inquiry  involves  the  question  as  to  whether  or 
not  the  words  or  terms,  descriptive  of  the  purpose  for  wiiioh 
the  money  in  the  appropriation  act  under  consideration  Is  ap- 
propriated, are  broad  enough  In  their  meaning  to  warrant  the 
payment  therefrom  of  employees  engaged  In  a survey  of  the 
water  facilities  at  State  Hospital  No,  3,  at  Nevada,  Missouri, 

after  this  statement  of  the  purposes  of  the  appropria- 
tion, the  act  appropriates  the  sum  of  {^11, 000,00  for  salaries 
oft  "the  assistant,  bookkeepers,  stenographers  and  other  neces- 
sary employees" , and  thereby  limits  the  meaning  of’  the  terra 
"office1*  to  the  DIreotor  of  the  Division  and  those  persons  work- 
ing with  him  and  ueder  his  immediate  direction.  The  appropria- 
tion covers  the  salaries  of  necessary  employees  of  the  office. 
The  first  question  them  is,  what  employees  are  necessary  em- 
ployees of  the  office?  Whoever  Is  a necessary  employee  of  the 
office  may  be  paid  from  this  fund.  Obviously,  any  employee 
whose  services  are  essential  to  the  fulfillment  of  the  duties 
of  the  office  Is  a necessary  employee  of  the  office, 

Thig  brings  us  to  the  consideration  of  the  duties  of 
the  offioe  of  the  DIreotor  of  the  Division  of  Mental  Diseases, 

We  find  these  duties  stiff iciently  set  forth  for  the  purposes  of 
this  opinion  in  Sec,  28  of  the  *ict  entitled  "Department  of  Pub- 
lic Health  and  Welfare",  Laws  Mo,  1945,  p,  945,  l,c.  953,  as  ' 
follows  * 
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/ "*  * Said  Director  of  the  Division  of 

Mental  Diseases  shall  have  supervision 
and  direct  care  over  the  business  manage- 
ment of  the  several  institutions  under 
control  of  the  Division,  over  the  build- 
ings, farm  lands,  livestock,  equipment, 
machinery  and  othor  facilities  of  the 
institutions.  *:v  * v,  It  shall  be  his  duty 
« * * to  make  investigations  of  any  com- 
plahts  wliioh  may  come  to  his  attention, 
to  advise  the  department  as  to  the  needs 
of  the  several  institutions  and  activi- 
ties, and  to  perform  any  other  duties  per- 
taining to  administering  the  Division  of 
*>lental  Diseases.-*  4»  *"  • (Underscoring  ours). 

Y/e  are  of  the  opinion  that  under  the  foregoing  seotion 
a necessary  survey  of  the  water  supply  facilities  of  a state 
hospital,  the  adequacy  of  which  has  been  called  into  question, 
is  among  the  duties  of  the  Director* a office,  and  that  neoes- 
sary  employees  for  the  making  of  said  survey  may  be  paid  from 
the  above-mentioned  appropriation* 

Since  we  hold  that  the  making  of  this  survey  comes 
within  the  purview  of  the  duties  of  the  oXflce  of  the  Direotor, 
and  that  employees  engaged  in  the  survey  or  investigation  may 
be  paid  out  of  the  above-mentioned  appropriation,  it  is  neces- 
sary to  consider  whether  the  Direotor  has  authority  to  engage 
the  services  of  a firm  of  Consulting  Engineers  to  do  this  work 
and  to  compensate  said  firm  out  of  the  aforesaid  appropriation, 
We  believe  it  to  be  entirely  re  3c vant  to  the  matter  in  issue 
to  point  out  that  we  have  boen  reliably  informed  that  the  Di- 
vision of  Health  has  already  made  a survey  of  the  water  supply 
system  at  the  Nevada  State  Hospital,  and  has  reported  as  fol- 
lows t 

"FIELD  3UHVEY  AND  DISCUSSION 

"Water  SUPPLY  - The  water  supply  at  State 
hospital  No*  3 is  obtained  from  two  drilled 
wells,  750  feet  deep  and  1,150  foet  deep, 
respectively.  The  water  is  pumped  from  the 
wells  into  an  aerator,  and  flows  from  the 
aerator  into  a conorete  reservoir*  A new 
concrete  reservoir  is  being  constructed  and 
will  be  operated  in  parallel  with  the  present 
reservoir*  From  the  reservoir  the  water  is 
pumped  to  an  elevated  steel  tank  and  the  hos- 
pital distribution  system.  Soft  water  is  sup- 
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plied  to  the  boilers  from  a lime  - soda-ash 
softening  plant  and  soft  water  la  supplied 
to  the  laundry  through  a zeolite  softener. 

The  raw  water  supply  is  extremely  corrosive 
and  the  present  facilities  for  treatment  are 
not  adequate  to  stabilize  the  water  or  make 
it  satisfactory  for  domestic  purposes.  The 
source  of  water  Bupply,  the  water  treatment 
plant,  and  the  water  distribution  system 
should  be  investigated  in  detail  by  a compe- 
tent engineer  as  a prerequisite  to  providing 
adequate  potable  water  for  the  Nevada  Hospit- 
al. 

"REQOMMENDATIONS  - 

< 

"2.  WATJH  SUPPLY.  That  a competent  engineer 

be  retained  to  make  a complete  survey,  with 
report  and  recommendations,  of  the  water  sup- 
ply. This  survey  and  report  should  include 
the  source  of  supply,  the  present  treatment 
facilities,  the  storage  facilities,  the  pump- 
ing and  distribution  system,  and  the  water 
softening  plant.” 

I 

The  above-quoted  report  corroborates  your  contention, 
that  the  above-montioned  soientifio  survey  of  the  water  system 
at  the  Nevada  institution  is  necessary  and  important. 

The  Aot  establishing  tho  Department  of  Health  and 
Welfare  provides  for  three  divisions  thereof>  the  Division  of 
Mental  Diseases  being  one  of  them.  Laws  Mo.  1945,  p.  945,  l.c, 
946.  Section  6 of  said  Act,  l.c.  947,  provides  as  follows s 

"Mach  Division  Director  shall  appoint,  sub- 
ject to  tho  approval  of  the  Director  of  the 
Department,  all  employees  in  his  divisions  • 

I 

Section  7 provides  as  follows* 

"*  •»  Below  the  rank  of  Director  and  As- 
sistant Director,  all  employees  shall  be 
selected  on  the  basis  of  merit,  as  provid- 
ed by  law.*  It  shall  be  the  meaning  of 
tills  section  that  selection  on  the  basis 
of  merit, as  provided  by  law,  shall  have 
reference  only  to  laws  passed  by  the  Gen- 
eral Assembly  of  the  State  of  Missouri.* 

A merit  system  applicable  to  employees  in  the  Division  of  Mental 
Diseases  has  been  established  by  tho  ”Missouri  Merit  System  Aot” 
Laws  Mo . 1945,  p.  1157. 
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The  question  then  occurs  as  to  whether  or  not  a 
firm  employed  for  the  purpose  of  making  the  survey  In  ques- 
tion at  the  Nevada  Hospital  would  cone  under  the  authority 
of  that  act  and  Its  provision,  for  examination  and  discharge. 

In  this  connection,  we  call  attention  to  Paragraph  C of  Seo- 
tlon  2 of  said  Act,  Laws  Jfdo • 1946,  p.  1168,  which  Is  In  part 
as  follows! _ 

vt  vt  The  following  off  loos,  positions 
and  appointments  In  the  agendas  covered 
by  thla  aot  are  hereby  exempted  from  the 
operation  of  this  act  and  may  b6  filled 
without  regard  to  those  provisions  hereof 
which  relate  to  the  selection,  appointment, 
pay,  tenure  and  removal  of  persons  employ- 
ed In  such  agencies: 

"(4)  Physioiams,  chaplains  and  attorneys 
regularly  employed  or  qp  pointed  In  any  de- 
partment or  division  subject  to  this  act, 

fersons  employed  in  u professional  or  selen- 
itic capacity  naTco  or  conducTT" a tem- 
porary ai:0  s no cTal  1 nquTry , lnvbs'tTgat Ion, 
or  examination,  and  persons  Those  employment 
is  such  that  selection  by  competitive  exam- 
ination Is  not  practicable  under  all  the 
circumstances.”  (Underscoring  ours.) 

We  deduce  from  the  above-quoted  provision  of  the  act 
establishing  the  Department  of  Public  Ilolfare,  providing  for 
appoinjanent  by  the  Director  of  the  Division  of  employees,  with 
the  approval  of  the  Director  of  Public  V/elfare,  there  being  no 
limitation  of  that  power  proscribed,  that  ho  may  appoint  em- 
ployees for  the  purpose  of  performing  any  of  the  duties  invol- 
ved in  the  administration  of  said  Division,  and  we  deduce  from 
the  above-quoted  exceptions  to  the  Merit  System  Aot,  that  em- 
ployees employed  An  a scientific  oapacity  are  not  subjeot  to 
the  Merit  System  Act  with  its  several  limitations. 

We  also  suggest  the  fact  that  the  above-quoted  provi- 
sion of  the  merit  8ystem  Act  gives  legislative  sanotion  to  the 
employment  of  persons  in  a professional  or  solentlflo  capacity 
to  conduct  a temporary  and  special  inquiry,  investigation  or 
examination  in  tho  departments  to  whioh  it  generally  applies, 
which  include  the  Division  of  Mental  Dlseasos. 

We  are  of  the  opinion,  therefore,  that  there  is 
legal  authority  for  the  malting  of  this  survey,  and  that  the  duty 
to  make  said  survey  is  a duty  of  the  Director  of  Mental  Diseases, 
and  that  the  employee  appointed  to  perform  ouch  duty  is  not  sub- 
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ject^to  the  provisions  of  the  Merit  System  Act. 

Relative  to  the  question  as  to  whether  the  Director 
can  employ  a firm  of  Consulting  Engineers  to  do  this  work,  we 
comment  that  wo  find  no  limitation, eithor  in  the  Constitution 
or  in  the  applicable  statutes,  prohibiting  tho  employment  of 
a firm.  It  might  be  otherwise,  if  persons  employed  In  a 
scientific  oapaoity  were  not  exempted  from  the  provisions  of 
the  Merit  System  Act  because  tho  competitive  examination  fea- 
ture of  the  act  could  not  be  oomplied  with  by  a firm,  but  only 
by  an s Individual;  but  since  those  engaged  in  scientific  re- 
search of  a temporary  nature  are  exempt  from  the  provisions 
of  the  Merit  System  Act,  this  competitive  examination  limi- 
tation doe 8 not  exist.  V/e  are  of  the  opinion  that,  in  de- 
termining this  question,  we  should  have  in  mind  tho  faot  that 
the  general  purpose  of  the  law  is  that  all  neoessary  work 
shall  be  done.  If  it  shall  appear  that  the  firm  namdd  In 
your  letter  Is,  In  your  judgment,  qualified  to  do  the  work, 
we  are  of  the  opinion  that  you  have  the  right  to  employ  it 
and  pay  It  as  you  would  an  Individual,  A firm  is  a legal  en- 
tity and  acts  as  an  individual,  and  has  the  advantage  of  the 
scientific  knowledge  of  Its  several  Individual  members,  and 
might  be  more  acourate  than  an  Individual  in  Its  conclusions. 

e suggest,  hov/ever,  that  if  a firm  be  employed  it  should  be 
treated  as  an  employee,  have  Its  duties  specifically  assigned 
to  it  and  its  salary  specified,  and  Its  activities  should  be 
under  the  supervision  and  direction  of  the  Division  Director, 
and  It  should  not  be  treated  as  an  independent  contractor* 
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Vie  arc,  therefore,  of  the  opinion  that,  with  the 
ordinary  departmental  approval, you  have  tho  authority  to  employ 
a firm  of  Consulting  Engineers  to  make  the  needed  survey  for 
a specified  salary  or  compensation,  and  to  pay  said  firm  out 
of  the  salary  appropriation  above  referred  to. 

Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


SMW/LD 


N 


APPROVED* 
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VITAL  STATISTICS:  Section  24(2)  of  Uniform  Vital  Sta- 

PUBLIC  HEALTH  AND  WELFARE:  tistics  Act  is  violated  by  issuing 

different  types  of  certificates  for 
legitimate  and  illegitimate  births. 


June  18,  1948 


Mr.  Elwood  C.  Musselman 
Director  of  Vital  Statistics 
Division  of  Health 
Jefferson  City,  Missouri 

Dear  Mr.  Musselman: 

This  is  in  reply  to  your  request  for  an  opinion,  which  reads 
as  follows : 

"When  a request  for  a certified  copy  of  a birth 
certificate  is  received  in  the  Bureau  of  Vital 
Statistics,  the  procedure  is  to  issue  Exhibit 
A if  the  birth  is  registered  as  legitimate.  If 
the  birth  is  registered  as  illegitimate,  Exhib 
it  B is  issued.  For  governmental  agencies  re 
quiring  information  on  births,  such  as  the  Army, 

Navy,  or  Veterans'  Administration,  it  is  cus 
tomary  to  use  Exhibit  C. 

"Among  school  teachers,  personnel  officers, 
and  other  individuals  to  whom  a number  of  birth 
certificates  are  presented  it  has  become  ap 
parent  why  one  individual  has  a certain  type 
of  certification  and  the  majority  has  another 
type. 

"Paragraph  (2),  Section  24,  of  House  Bill  Num 
ber  65,  which  was  recently  enacted  by  the  Leg 
islature  and  signed  by  the  Governor  provides: 

'Disclosure  of  illegitimacy  of  birth 
or  of  information  from  which  it  can 
be  ascertained,  may  be  made  only  upon 
information  is  necessary  for  the  de 
termination  of  personal  or  property 
rights  and  then  only  for  such  purposes; 
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"Does  the  present  procedure  of  issuing  a dif- 
ferent type  of  certification  for  illegitimate 
births  from  that  issued  for  legitimate  births 
comply  with  the  intent  of  the  above  paragraph?" 

House  Bill  No.  65  was  passed  by  the  64th  General  Assembly 
and  will  become  effective  on  the  18th  day  of  July,  1948.  The  act 
is  known  as  the  "Uniform  Vital  Statistics  Act,"  and  is  very 
nearly  the  same  as  that  adopted  by  the  National  Conference  of 
Commissioners  on  Uniform  State  Laws  and  approved  by  the  American 
Bar  Association. 

According  to  your  letter  of  request,  you  are  at  the  present 
time  issuing  two  types  of  birth  certificates;  one  for  births  reg- 
istered as  legitimate  and  the  other  for  births  registered  as  il- 
legitimate. The  legitimate  birth  certificate  carries  the  name 
and  certain  information  concerning  the  father  and  mother,  while 
the  illegitimate  birth  certificate  is  silent  on  these  facts. 
Subsection  (2)  of  Section  24  of  House  Bill  No.  65  provides  as 
follows : 

"Disclosure  of  illegitimacy  of  birth  or  of  in 
formation  from  which  it  can  be  ascertained,  may 
be  made  only  upon  order  of  a court  in  a case 
where  such  information  is  necessary  for  the  de- 
termination of  personal  or  property  rights  and 
then  only  for  such  purpose;  or  upon  the  request 
of  the  individual  whose  birth  registration  is 
involved,  when  such  information  is  necessary  to 
the  establishment  of  any  claim  against  the  Fed- 
eral Government."  (Underscoring  ours.) 

The  problem  with  which  we  are  confronted  resolves  itself 
into  a question  of  whether  or  not  the  above-quoted  provision  will 
be  violated  by  continuing  to  issue  two  separate  types  of  birth 
certificates.  We  leave  aside  the  question  of  a violation  of  the 
language  above,  "Disclosure  of  illegitimacy  of  birth,"  because 
that  is  not  involved  at  this  time.  We  are  concerned  with  whether 
or  not  a fair  construction  of  this  section  would  make  the  present 
procedure  violative  of  the  language,  supra,  "Or  of  informaton 
from  which  it  can  be  ascertained,"  In  the  case  of  State  ex  rel. 
Kenney,  et  al.,  v.  Missouri  Workmen's  Compensation  Commission,  40 
S.W.  (2d)  503,  the  court  said,  l.c.  504: 

"The  fundamental  rule  in  the  construction  of 
the  statutes  is  to  ascertain  and  give  effect 
to  the  purposes  of  the  Legislature  (Consoli- 
dated School  Dists.  v.  Hackmann,  302  Mo.  558, 

258  S.  W.  1011),  and  a statute  must  be  liber- 
ally construed  in  the  light  of  its  underlying 
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reasons,  keeping  in  mind  the  furtherance  of 
the  purpose  sought  thereby  (St.  Louis  & S.  F. 

R.  Co.  v.  Public  Serv.  Comm,  of  State  of  Mis- 
souri, 254  U.  S.  535,  41  S.  Ct.  192,  65  L.  Ed. 

389) ." 

In  the  case  of  Memmel  v.  Thomas,  181  S.W.  (2d)  168,  the 
court  stated,  l.c.  169: 

"'To  get  at  the  true  meaning  of  language  em- 
ployed in  a statute,  we  must  look  at  the  whole 
purpose  of  the  act,  the  law  as  it  was  before 
the  enactment,  and  the  change  in  the  law  in- 
tended to  be  made.'  Pembroke  v.  Houston,  180 
Mo.  627,  loc.  cit . 636,  79  S.W.  470,  471;  Young 
v.  Hudson,  99  Mo.  102,  12  S.W.  632.  We  should 
also  consider  the  results  of  the  construction 
suggested,  it  being  presumed  that  the  Legisla- 
ture intended  a reasonable  construction  which 
will  permit  of  beneficial  results.  Darlington 
Lumber  Co.  v.  Missouri  Pacific  R.  Co.,  216  Mo. 

658,  loc.  cit.  672,  116  S.W.  530." 

In  the  past  it  has  been  possible  for  certain  persons  such  as 
you  mentioned  in  your  letter,  namely,  school  teachers,  personnel 
officers,  etc.,  to  whom  a number  of  birth  certificates  are  pre- 
sented, to  become  aware  of  the  fact  that  the  birth  of  certain  in- 
dividuals is  on  file  in  the  Vital  Statistics  office  as  legitimate 
and  others  are  on  file  as  illegitimate.  Thus,  in  a roundabout 
method,  disclosure  is  made  of  information  from  which  illegitimacy 
can  be  ascertained. 

Webster's  New  International  Dictionary  (Seventh  Edition)  de- 
fines the  term  "information"  as  follows: 

"2.  That  which  is  received  or  obtained  through 
information;  specif. : a Knowledge  communicated 
by  others  or  obtained  by  personal  study  and  in- 
vestigation; intelligence;  knowledge  derived 
from  reading,  observation,  or  instruction." 

Our  Supreme  Court,  in  considering  a case  wherein  the  question 
arose  as  to  whether  or  not  certain  information  acquired  by  sur- 
geons and  physicians  was  privilege,  stated: 

" * * * Information  acquired  by  a physician 
from  inspection,  examination  or  observation 
of  the  person  of  the  patient,  after  he  has 
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submitted  himself  to  such  examination,  may  as 
appropriately  be  said  to  be  acquired  from  the 
patient  as  if  the  same  information  had  been 
orally  communicated  by  the  patient."  (Gartside 
v.  Connecticut  Mutual  Life  Insurance  Company, 

76  Mo.  446,  451.) 

In  the  above  opinion  the  court  quoted  from  the  case  of 
Briggs  v.  Briggs,  20  Mich.  34,  as  follows,  l.c.  451: 

" * * * We  d0  not  understand  the  information 
here  referred  to,  to  be  confined  to  communica- 
tions made  by  the  patient  to  the  physician, 
but  regard  it  as  protecting  with  the  veil  of 
privilege  whatever,  in  order  to  enable  the  phy- 
sician to  prescribe,  was  disclosed  to  any  of 
his  senses,  and  which  in  any  way  was  brought 
to  his  knowledge  for  that  purpose.'" 

Thus,  from  the  above,  it  can  be  seen  that  the  disclosure  of 
information  may  be  had  in  many  different  ways  than  by  mere  actual 
and  direct  disclosure. 

We  believe  that  the  above-quoted  section  of  House  Bill  No. 

65  was  designed  to  prevent  the  dissemination  of  information 
concerning  the  illegitimacy  of  birth,  except  where  an  individ- 
ual's personal  or  property  rights  are  involved,  and  in  these 
circumstances  special  provision  is  made  in  Section  24  of  House 
Bill  No.  65. 


CONCLUSION 

In  the  premises,  it  is  the  opinion  of  this  department  that 
the  present  procedure  of  issuing  a different  type  of  certificate 
for  a birth  registered  as  legitimate  than  for  a birth  registered 
as  illegitimate  will  be  in  violation  of  Section  24(2)  of  House 
Bill  No.  65  when  it  becomes  effective. 

Respectfully  submitted. 


APPROVED : 


JOHN  R.  BATY 

Assistant  Attorney  General 


J.  E.  TAYLOR 
Attorney  General 
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APPROPRIATION  TO  DIVISION  OP 
MENTAL  DISEASES  FOR  ADDITIONS, 
REPAIRS  AND  REPLACEMENTS  TO 
PRESENT  BUILDINGS  AND  EQUIP- 
MENT. 


Appropriation  to  Division  of 
Mental  Diseases  for  * # * # 
replacements  to  present  build- 
ings available  for  building  new 
dwelling  house  on  farm  purchased 
by  state  for  State  Hospital  No.  1 
in  lieu  of  inadequate  dwelling 
house  removed  by  said  division. 


August  6,  194^. 


Dr.  Orr  Mullinax, 

Director, 

Division  of  Mental  Diseases, 

Department  of  Public  Health  and  Welfare, 
Jefferson  City,  Missouri. 


Dear  Dr.  Mullinax: 
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We  have  your  letter  of  July  30,  1943,  in  which  you  re- 
quest an  opinion  of  this  department.  Your  letter  is  as  fol- 
lows: 

"A  certain  farm  located  in  Callaway  County 
near  Fulton,  Missouri,  was  purchased  by 
the  State  of  Missouri  in  the  year  of  1947 
for  use  as  a part  of  Stute  Hospital  No.  1 
at  Pulton.  After  securing  the  necessary 
authority  from  the  Director  of  Public  Build- 
ings, we  removed  the  dwelling  house  located 
on  said  farm,  which  house  was  not  adequate 
for  our  purposes,  and  we  now  desire  to  build 
a house  on  this  property  adequate  for  the  pur- 
poses of  the  institution  with  money  appropria- 
ted by  House  Bill  No.  434,  64th  General  Assem- 
bly, Section  9.230,  page  22* 

"We  would  appreciate  advice  in  the  immediate 
future  as  to  whether  or  not  the  section  above 
cited  permits  us  to  use  money  appropriated 
thereby  for  the  construction  of  this  build- 
ing." 

House  Bill  No.  434.  64th  General  Assembly,  Section  9.230, 
page  22,  provides  as  follows: 

"There  is  hereby  appropriated  out  of  the 
State  Treasury,  chargeable  to  the  Post  War 
Reserve  Fund,  the  sum  of  Six  Hundred  Thous- 
and Dollars  (^600,000.00),  to  the  Division 
of  Mental  Diseases  of  the  Department  of  Pub- 
lic Health  and  Welfare,  for  Ltate  Hospital 
No.  1,  Pulton,  for  the  original  purchase  of 
property  and  for  the  repair  and  replacement 
of  property,  in  the  amounts  and  for  the  pur- 
poses as  are  specified,  ly  designated  in  this 
section,  for  the  period  beginning  July  1, 

1943  and  ending  June  30,  1949,  this  anount 
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being  in  addition  to  the  amount  appro- 
priated for  these  purposes  for  a like  per- 
iod in  Section  5*111  in  House  Bill  4£l» 

Act  of  the  64th  General  Assembly,  as  fol- 
lows: 


"B.  4 C.  ADDITIONS,  REPAIRS  AND  REPLACEMENTS: 


"For  constructing  and  furnishing  houses 
for  physicians. 


$42,000.00 


"For  constructing  and  equipping  em- 
ployees* dormitory,  450,000.00 

"Additions,  repairs  and  replacements 
(including  labor,  materials  and 
supplies)  to  present  buildings 

and  equipment,  108,000.00  n 


The  dwelling  house  on  the  farm  mentioned  in  your  letter, 
having  been  found  by  you  to  bo  inadequate  for  the  purposes  of 
the  institution,  was  wrecked  after  you  obtained  the  approval 
of  the  Director  of  Public  Buildings  as  reqi  ired  by  law.  We  be-  / 
lleve  that  this  dwelling  house  which  you  wrecked  comes  within 
the  meaning  of  "present  buildings"  as  that  term  is  used  in  the 
section  above  quoted. 

In  view  of  the  fact  that  the  said  section  appropriated 
money  for:  "Additions,  repairs  and  replacements  to  present 
buildings  and  equipment"  and  in  view  of  the  fact  that  you  pro- 
pose to  replace  the  old  building  with  the  house,  the  erection 
of  which  you  now  contemplate,  we  are  of  the  opinion  that  the 
money  appropriated  by  the  above-mentioned  section  is  available 
for  that  purpose. 

CONCLUSION. 

We  are,  therefore,  of  the  opinion  that  you  are  justified 
in  using  a portion  of  the  money  appropriated  by  House  Bill  No. 
484  to  the  state  Hospital  at  Fulton,  for  the  construction  of  the 
proposed  dwelling  house. 

Respectfully  submitted. 


SAMUEL  M.  WATSON 

APPROVED:  Assistant  Attorney  General 


J.  E.  TAYLOR  <& /] 

Attorney-General  ' 
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NEWSPAPERS:  The  provisions  of  Section  14968,  R.S.Mo.  1939*  as 
amended  Laws  of  Missouri  1943,  page  859*  relating 
to  duration  of  consecutive  publication  of  newspapers 
do  not  apply  to  newspapers  which  became  legal  public- 
ations prior  to  the  effective  date  of  the  1937  act. 
Laws  of  1937*  page  432,  or  the  Act  of  1943*  Laws  of 
19^3*  page  859. 


March  23,  1948 


Filed 


Honorable  Edgar  C.  Nelson 
Secretary  of  State 
Jefferson  City,  Missouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  on  the 
question  of  whether  or  not  the  "Sheldon  Enterprise"  of  Sheldon, 
Missouri,  is  now  a legal  publication  and  authorized  to  publish 
legal  notices  in  this  state.  The  facts  relative  to  this  pub- 
lication, which  you  submitted  with  your  request,  are  as  follows: 

"According  to  information  available,  the 
Sheldon  Enterprise  was  established  in 
1884  by  a Mr.  Swan.  Continuous  ownerships 
are  available  from  that  time. 

"The  failure  of  publication  between  the 
dates  March  1,  1947  and  June,  1947*  was 
due  to  the  illness  of  Mrs.  J.  A.  Jones 
who  had  kept  publication  going  until  that 
time  from  the  date  that  her  son  had  entered 
service.  As  stated  before,  that  son  was 
publishing  when  he  entered  the  Marine  Corps. 

"Mrs.  Jones  was  unable  to  obtain  the  help 
necessary  for  the  continuance  of  publica- 
tion for  that  three  months . " 

Section  14968,  R.  S.  Mo.  1939*  as  amended  in  Laws  of 
Missouri,  1943*  page  859,  which  relates  to  the  above  inquiry, 
provides  as  follows: 

"All  public  advertisements  and  orders  of 
publication  required  by  law  to  be  made  and 
all  legal  publications  affecting  the  title 
to  real  estate,  shall  be  published  in  some 
daily,  tri -weekly,  semi-weekly  or  weekly 
newspaper  of  general  circulation  in  the 
county  where  located  and  which  shall  have 
been  admitted  to  the  post  office  as  second 
class  matter  in  the  city  of  publication; 
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shall  have  been  published  regularly  and 
consecutively  for  a period  of  three  years; 
shall  have  a list  of  bona  fide  subscribers 
voluntarily  engaged  as  such,  who  have  paid 
or  agreed  to  pay  a stated  price  for  a sub- 
scription for  a definite  period  of  time: 
Provided,  that  when  a public  notice,  required 
by  law,  to  be  published  once  a week  for  a 
given  number  of  weeks,  shall  be  published 
in  a daily,  tri-weekly,  semi-weekly  or 
weekly  newspaper,  the  notice  shall  appear 
once  a week,  on  the  same  day  of  each  week, 
and  further  provided,  that  every  affidavit 
to  proof  of  publication  shall  state  that 
the  newspaper  in  which  such  notice  was 
published  has  complied  with  the  provisions 
of  this  section:  Provided  further,  that 
the  duration  of  consecutive  publication 
herein  provided  for  shall  not  affect  news- 
papers which  have  become  legal  publications 
prior  to  the  effective  date  of  this  section. 
Provided,  however,  that  when  any  newspaper 
shall  be  forced  to  suspend  publication  in 
any  time  of  war,  due  to  the  owner  or  pub- 
lisher being  inducted  into  the  armed  forces 
of  the  United  States,  the  same  may  be  re- 
instated within  one  year  after  actual 
hostilities  shall  have  ceased,  with  all 
the  benefits  under  the  provisions  of  this 
section,  upon  the  filing  with  the  Secretary 
of  State  of  notice  of  intention  of  said 
owner  or  publisher,  his  widow  or  legal 
heirs,  to  republish  said  newspaper,  setting 
forth  the  name  of  the  publication,  its 
volume  and  number,  its  frequency  of  publi- 
cation, and  its  readmission  to  the  post 
office  where  it  was  previously  entered  as 
second  class  mail  matter,  and  when  it  shall 
have  a list  of  bona  fide  subscribers  volun- 
tarily engaged  as  such  who  have  paid  or 
agreed  to  pay  a stated  price  for  subscrip- 
tion for  a definite  period  of  time.  All 
laws  or  parts  of  laws  in  conflict  with  this 
section  except  sections  14970,  14971*  14972, 
Laws  of  Missouri,  1941,  and  Section  7771* 

7772,  and  7773*  Revised  Statutes  of  Missouri, 
1939*  are  hereby  repealed." 
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We  find  no  cases  which  have  been  before  the  Missouri 
courts  on  the  question  of  the  authority  of  the  Legislature 
to  enact  legislation  regulating  newspapers;  however,  the  text 
writers  and  out-state  courts  seem  to  hold  that  such  legisla- 
tion may  be  enacted. 

In  Volume  46  C.  J.,  page  40,  Section  65,  it  is  stated: 

"*  * * The  power  to  regulate  the  business 
of  newspaper  publishers  may  be  exercised 
in  the  interest  of  the  public  health, 
peace,  morals,  or  the  general  welfare. 

Newspaper  publishers  might  in  this  respect 
be  made  the  subject  of  legislative  classi- 
fication for  appropriate  ends." 

The  reason  for  legislation  requiring  regular  and  continuous 
publication  of  a newspaper  is  well  stated  by  the  court  in  the 
case  of  Drabinski  vs.  Brown,  296  N.W.  538,  540,  as  follows: 

"The  main  purpose  of  publication  of  legal 
noticesais  to  give  notice.  The  intent 
of  legislature  under  statute  relating  to 
designation  of  newspapers  for  publica- 
tion of  notices  of  tax  sales,  requiring 
notice  to  be  published  in  a regularly 
established  newspaper  which  is  regularly 
printed  and  published  and  has  a regular 
circulation  in  county  was  to  prevent  the 
publication  of  legal  notices  in  newspapers 
of  limited  circulation  established  solely 
for  purpose  of  publishing  such  notices.  **" 

The  history  of  Missouri  legislation  on  newspaper  regulation 
as  to  legals  reveals  that  the  first  law  enacted  on  this  subject 
is  found  in  the  Revised  Statutes  of  1855,  page  181.  This  law 
was  amended  in  1873,  Laws  of  Missouri,  1873,  page  56,  and  again 
amended  in  1877,  Laws  of  Missouri,  1877,  page  344.  None  of 
the  laws  enacted  by  the  Missouri  Legislature  up  until  1877 
contained  any  provision  relating  to  "continuous  publication" 
of  a newspaper  as  a requirement  to  make  it  a legal  publica- 
tion. The  next  time  this  act  was  amended  was  in  1927,  Laws 
of  Missouri,  1927,  page  402.  In  that  act,  the  following. 

Section  1o403,  was  enacted: 

"All  public  advertisements  and  orders  of 
publication  required  by  law  to  be  made 
shall  be  published  in  some  daily,  semi- 
weekly, tri -weekly  or  weekly  newspaper  of 
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general  circulation  in  the  county  where 
located  and  which  shall  have  been  published 
continuously  for  a period  of  at  least  one 
year.  Provided  that  when  any  public  notice 
required  by  law  to  be  published  shall  be 
published  in  a dally,  semi -weekly  or  tri- 
weekly newspaper,  the  notice  must  appear 
once  a week  on  the  same  day  of  each  week, 
and  further  provided  that  every  affidavit 
to  a proof  of  publication  shall  state  that 
the  newspaper  in  which  such  notice  was 
published  complied  with  the-  provisions 
of  this  act.  All  laws  or  parts  of  laws 
in  conflict  with  this  section  except  sec- 
tions 10405,  10406  and  10407,  Revised 
Statutes  of  Missouri,  1919,  are  hereby 
repealed. " 

(Underscoring  ours.) 

This  1927  act  remained  in  force  without  amendment  until 
1937,  Laws  of  Missouri,  1937,  page  432,  when  the  "continuous 
publication"  clause  of  the  1927  act  was  modified  by  the  fol- 
lowing proviso  clause: 

" * * * Provided,  further,  that  the  dura- 
tion -of  consecutive'  publication  herein 
provided  for  shall  not  affect  newspapers 
which  have  become  legal  publications  prior 
to  the  effective  date  of  this  act.  * * *" 

The  language  of  this  proviso  clause  is  clear  and  unambiguous 
and  does  not  need  any  construction.  It  definitely  exempted 
newspapers,  which  had  become  legal  publications  prior  to  the 
effective  date  of  the  said  1937  act,  from  the  provisions  of 
the  law  which  required  "consecutive  publication"  in  order  that 
such  newspapers  might  qualify  as  a newspaper  to  publish  legal 
notices. 

In  1943,  Laws  of  Missouri,  1943,  page  860,  the  law  was 
amended  as  it  is  now  written.  The  "proviso  clause"  of  the 
1937  act,  referred  to  supra,  was  carried  on  and  reenacted  in 
the  1943  act.  Therefore,  publications  which  were  legal  pub- 
lications when  the  1937  and  1943  act3  became  effective  were 
and  are  now  exempted  from  the  "consecutive  publication"  pro- 
visions of  the  acts.  The  statement  of  facts  which  you  have 
submitted  reveal  that  the  "Sheldon  Enterprise"  was  established 
in  1884  and  that  the  only  break  in  the  continuous  publication 
of  this  newspaper  that  is  in  question  is  for  the  period  of 
March  1,  1947,  to  June,  1947.  It  was,  therefore,  being 
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published  when  the  1937  and  the  1943  acts  became  effective. 
For  the  purpose  of  this  opinion,  we  will  assume  that  it  was 
a "legal  publication"  on  the  effective  date  of  said  acts. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  "Sheldon  Enterprise"  is  exempted  from  the  provisions 
of  Section  14968,  R.  S.  Mo.  1939*  as  amended  in  Laws  of 
Missouri,  1943*  page  860,  which  requires  "consecutive  publi- 
cation" of  a newspaper  in  order  to  be  authorized  to  publish 
public  advertisements  and  other  legal  publications  and  notices. 

Respectfully  submitted. 


TYRE  W.  BURTON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 

Attorney  General 


> / 
•• 


- ' 


'V<~  r } 

r*  -STATE  BOARD  OF  TRAINING  SCHOOLS: 

RESIDENCE: 


Employees  of  Board  not  re 
to  be  residents;  officers 
pointed  by  Board,  except  those 
who  are  specialists,  must  have 
resided  in  state  for  one  year. 


May  14,  1948 


.Stake  oard  of  Trainin  ; Schools 
Jeff©  son  City,  Missouri 


Attention:  Ja  10s  C.  I’oa  -les 

Assistant  Director 


Cent 1 omen: 

This  la  in  reply  to  a letter  from  tho  Assistant  Director 
of  Training  Schools  requesting  the  opinion  of'  this  department 
for  tho  State  Board  of  Trainin g chools.  The  letter  reads, 
in  part,  as  follows: 

"In  an  attempt  to  Improve  the  quality 
of  the  personnel  of  the  three  training 
schools  under  our  Juris diet Ion,  we 
often  find  It  difficult  to  recruit  the 
type  of  employees  e need  when  we  con- 
fine ourselves  to  residents  'of  Missouri. 

At  present  we  have  a number  of  applicants 
for  positions  who  possess  fine  qualifica- 
tions, out  they  are  not  residents  of  tills 
state.  There  is  a doubt  in  our  minds 
whether  we  must  reject  them. 

*«#*  ««*« 

MIn  view  of  the  above,  my  board  has  in- 
structed me  to  roquest  that  you  clarify 
our  position  in  the  matter  of  our  rela- 
tionship to  the  department  of  corrections 
insofar'  as  the  employin'.,  of  personnel  who 
ere  not  residents  of  Missouri  13  concerned." 

Tho  Department  of  Corrections,  consisting  of  three  divi- 
sions, was  created  and  established  by  an  act  of  tho  General 
Assembly,  found  In  tho  Laws  of  'Issouri,  1945,  page  7D3. 


It  Is  provided  by  : ection  38,.  rticle  IV  of  the  Constitu- 
tion, that  all  state  trainin1;  schools  and  industrial  homes  for 
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boys  and  girls  shall  be  classified  as  educational  institutions 
and  shall  be  in  charge  of  a board  of  trusteec,  Section  20  of 
the  abovo  act  of  the  General  Assembly,  implementing  Sectiojn  38, 
Article  IV  of  the  Constitution,  creates  a state  Board  of  Train- 
ing Schools  which  shall  have  charge  and  control  of  all  training 
schools  and  industrial  homes  for  boys  and  girls  of  this  state. 
Such  schools  were  therein  classified  as  educational  institutions. 

By  Section  21  of  3aid  act,  and  pursuant  to  Section  12, 
Article  IV  of  the  .Constitution,  the  State  Board  of  Training 
Schools  was  assigned  to  the  Division  of  educational  Institu- 
tions in  the  Department  of  Corrections.  It  was  provided,  how- 
ever, that  sold  Board  was  not  subject  to  orders  of  the  director 
of  said  ] apartment  of  Corrections  and  had  only  such  relation- 
ship with  said  department  as*  is  set  out  in  said  act. 

According  to  Section  4 of  said  act,  all  employees  of  said 
department  shall  be  citizens  of  this  state,  Section  4 is  as 
follows : 

"All  employees  of  the  department  of 
corrections  shall  be  persons  of  ood 
character  and  integrity,  and  citizens 
of  this  state.  Below  the  rank  of  di- 
rector and  assistant  director,  all 
employees  shall  be  selected  on  the 
basis  of  merit  as  provided  by  law.” 

However,  '’■ection  30,  found  in  that  part'  of  said  act  direct- 
ly pertainin'  to  the  State  Hoard  of  Training  Schools  and  relating 
to  the  various  training  schools,  sets  out  the  same  qualifications 
for  employees  of  said  Board  as  are  provided  in  Section  4 for 
employees  of  the  Department  of  Corrections,  with  the  one  excep- 
tion that  Section  30  does  not  contain  the  requirement  that  the 
employees  aha.il  be  citizens  of  issouri.  Said  section  provides: 

nIt  shall  be  the  duty  of  the  board  of 
training  schools  to  3olect  and  employ 
all  employees  on  a basis  of  merit  as  , 
provided  by  law,  and  who  shall  be  per- 
sons of  recognized  “ood  character  and 
integrity.'1 
* •’ 

The  question  is,  therefore,  which  of  these  provisions  should 
be  applied  to  employees  of  the  various  state  training  schools. 

We  beiieve  that  action  30  is  controlling.  Section  4 could 
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hardly  be  held  applicable  because  It  relates  only  to  the 
Department  of  Corrections  which  is  separate  from  the  State 
Board  of  Training  schools.  The  act  itself  sets  out,  and  the 
Constitution  nontemplates,  this  separation.  The  only  rela- 
tionship which  exists  is  that  which  is  set  out  in  said  act. 

This  statutory  relationship  is  slight  and  concerns  only  the 
release  on  parole  of  juveniles  committed  to  said  Board,  The 
Board  is  authorized  to  call  on  the  Board  of  Probation  and 
Parole,  v/hlch  constitutes  the  third  division  in  the  Department 
of  Corrections,  for  pre-parole  assistance  pnd  for  supervision 
of  parolees  after*  release.  The  relationship  certainly  does 
not  warrant  the  application  of  the  provisions  of  Section  4 to 
said  Board  of  Training  Schools  or  any  of  the  institutions 
under  its  control. 

The  special  provision  in  the  trainin,  school  law  was 
Intended  by  the  General  Assembly  to  be  controlling  or  it 
would  not  have  been  included  there,  e believe  the  fact 
that  a residence  requirement  was  not  included  in  Section 
30  i3  highly  significant^ and  is  conclusive  on  the  question 
under  consideration  ac  far  as  that  section  is  applicable. 

The  ascertainment  of  the  intention  of  the  Deneral  Assembly 
is  the  primary  faetor  in  the  construction  of  statutes.  Turner 
v,  Kansas  City,  1G1  S,  • (2d)  612,  l,c,  617,  Cur  conclusion 
is  reached  by  putting  the  plain  and  rational  meaning  on  the 
language  of  the  statute  in  order  to  promote  its  object  and 
purpose.  Donnelly  arment  Co,  v.  ’ eitel,  193  5,  ' (2d)  577, 
l.c,  501;  Haynes  v.  Unemployment  Compensation  Commission,  103 
3,  . (:2d)  77,  l.c.  81.  such  a residence  requirement  cannot 

be  read  into  Section  30  because  it  is  fundamental  that  pro- 
visions not  plainly  written  or  necessarily  implied  from  what 
is  v/rltten  will  not  be  inserted  or  interpolated  therein  when 
otherwise  upon  the  face  of  the  act  it  would  not  appear.  Allen 
v.  3t.  Louis-3  an  ’’rancisco  F.  Co.,  90  3.  . (2d)  1050,  l.c. 

1053;  tate  v.  Allen,  128  T , (2d)  1040,  l.c.  10-43;  ,ayles 

v.  ransaa  City  .tructural  Steel  Co.,  128  S.  . (2d)  1046,  l.c. 
1051.  The  language  of  said  section  is  plain  and  unambiguous 
and  must  be  given  effect  as  written.  V.e  cannot  search  for  a 
meaning  beyond  the  statute  itself.  St.  Louis  Amusement  Co.  v. 
St.  Louis  County,  147  3.  . (2d)  667;  tate  v.  Phillips  Pet. 

Co.,  160  S.  . (2d)  764,  l.c.  769. 

A somewhat  analogous  situation  is  presented  with  regard 
to  the  .tate  Eoard  of  Fducation  for  the  reason  that  the  train- 
ing schools  are  classified  as  educational  institutions  and  are 
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asslgned  to  the  Division  of  educational  Institutions  in  tho 
Department  of  Corrections.  It  is  provided  in  section  2(b), 
Article  IX  of  the  Constitution,  that  the  State  ]3oard  of  — 
Education  shall,  upon  the  z*ecommendatIon  of  the  Commissioner 
of  Education,  appoint  the  professional  staff  of  the  department 
An  identical  provision  is  found  in  the  Laws  of  Missouri,  1945, 
page  1639,  Section  8,  which  implements  that  section  of  the 
Constitution.  Llo  prevision  requirin  , employees  to  oe  citizens 
of  the  state  is  found  In  the  laws  relating  to  that  department, 
nor  Is  such  a provision  contained  In  the  laws  creating  and 
setting  up  the  Merit  System,  found  in  Laws  of  Usaouri,  1945» 
page  1157. 

Y.e  nov  direct. your  attention  to  Section  £,  Article  VII 
of  the  Constitution,  which  we  believe  is  applicable  to  the 
question  under  consideration.  aid  , ection  8 provides: 

nKo  person  shall  be  elected  or  appointed 
to  any  civil  or  military  offico  in  this 
state  who  Is  not  a citizen  of  the  United 
States,  and  who  shall  not  have  resided 
In  this  state  one  year  next  preceding 
his  election  or  appointment,  oxcept  that 
the  residence  in  this  state  shall  not  be 
necessary  In  cases  of  appointment  to  ad- 
ministrative positions  requiring  technical 
or  specialized  skill  or  knowledge." 

It  appears  that  tho  above  provision  being  a part  of  the 
organic  law  of  the  state  is  controlling  over  calc  3eetlon  30 
with  regard  to  all  officers  as  distinguished  from  employees, 
except  those  officers  who  ore  required  to  have  technical  or 
specialized  skill  or  knowledge.  Section  30,  of  course,  sets 
forth  the  general  qualifications  that  must  be  possessed  by  all 
persons  employed  by  the  State  Foard  of  Training  Schools,  and 
It  necessarily  follows,  in  view  of  Section  8,  Article  VII  of 
the  Constitution,  that  said  Section  30  also  applies  to  all  of- 
fices which  require  technical  or  specialized  skill  or  knowledge 


Conclusion. 

In  view  of  the  foregoing,  it  13  the  opinion  of  this  depart 
ment  that  employees  of  the  State  Board  of  Training  Schools  are 
not  required  to  be  residents  of  this  state. 
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It  Is  further  the  opinion  of  t Is  department  that  officers 
appointed  by  the  State  Board  of  Training  Schools,  except  those 
officers  possessing  technical  or  specialized  skill  or  knowledge, 
must  have  resided  in  thi3  state  one  year  next  preceding  their 
appointment. 


respectfully  submitted. 


DAVID  DON '-ELLY 

" Assistant  Attorney  General 

APPROVED! 


J.  E.  TAYLOR  Cpj&~ 
Attorney  General'  * 


DDsml 


* * 

TRAINING  BOARD: 


‘ ‘ ' * rg 

Construction  of  Seotibn  8994,  senate  Bill 
No,  289,  passed  by  the  64th  General  As- 
sembly, relating  to  commitments  to  the  State 
Board  of  Training  Schools, 


June  24,  1948 


Board  of  Training  Schools  for  Boys 
Stats  of  Missouri 
Jefferson  City,  Missouri 

Attention:  Mr.  James  C.  Neaglea 
Assistant  Director 


Gentlemen: 

This  will  acknowledge  receipt  of  your  re- 
cent letter,  enclosing  a letter  from  Mr,  Bert  L, 
Eenenga,  Superintendent  of  the  Training  Schools 
for  Boys  at  Boonvllle,  Missouri,  requesting  an 
opinion  which  reads : 

"Will  you  please  get  a clarifi- 
cation from  the  attorney  General's 
Office  regarding  the  meaning  of 
Section  8994  of  Senate  Bill  No, 

289,  lines  7,  8,  9 and  10,  in- 
clusive, which  state,  'Except  where 
a child  who  la  convicted  of  a crime 
and  sentenced  for  a period  of  time 
which  will  not  expire  until  after 
his  21st  birthday,  all  commitments 
to  the  Board  shall  be  made  for  an 
indeterminate  period  of  time,' 

"The  point  which  I should  like  to 
have  cleared  up  is  whether  this  is  to 
be  interpreted  that  Judges  may  still 
send  offenders  for  a stated  length 
of  time,  say  up  to  his  2lst  birthday, 
or  that  sentences  for  juveniles  are 
strictly  indeterminate.  If  the  lat- 
ter is  true,  then  please  tell  us  what 
is  meant  by  the  phrase  relating  to  his 
21st  birthday. 
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Board  of  gaining  Schools  for  Boy» 
Attn:  Mr*  James  C.  Neagles 


"Another  Interpretation  which  might 
be  placed  on  this  phraseology  is 
that  these  lines  apply  only  to  girls 
since  they  may  be  committed  to  an 
institution  until  the  age  cf  21|  and 
another  interpretation  might  be  that 
this  phrase  applies  to  youths  who 
may  have  been  committed  before  March 
4,  1948,  the  date  when  this  act  went 
into  effect* 

J $ ' 

"I  should  greatly  appreciate  an  of- 
ficial interpretation  of  what  the 
law  intends*" 

Section  8994  (1),  Senate  Bill  No.  289,  passed 
by  the  64th  leneral  Assembly  reads: 

"Any  boy  over  the  age  of  12  years  and 
under  the  age  of  17  years  and  any  girl 
over  the  age  of  12  years  and  under  the 
age  of  21  years  who  has  been  convicted 
of  a crime  or  who  is  found  by  the  Juve- 
nile or  circuit  court  to  be  in  need  of 
training  school  education  and  discipline 
may  be  committed  to  the  state  board  of 
training  schools*  Except  where  a child 
who  is  convicted  of  a crime  and  sentenced 
for  a period  of  time  which  will  not  ex- 
pire until  after  his  21st  birthday,  all 
commitments  to  the  ooard  shall  be  made 
for  an  Indeterminate  period  of  time*" 

Such  boys  or  girls  as  are  referred  to  herein- 
above in  Section  8994  of  said  Bill,  for  boys  over  12 
years  and  under  17  years  of  age,  and  for  girls  over  12 
and  under  21  years  of  age,  when  convicted  of  a crime  and 
when  found  by  a Juvenile  or  circuit  court  to  need  train- 
ing or  discipline,  may  be  committed  to  the  State  Board 
of  Training  Schools*  That  much  of  the  law  seems  to  be 
self-explanatory  and  needs  no  further  construction*  Now, 
we  come  to  the  part  that  is  somewhat  ambiguous,  however, 
a careful  analysis  convices  us  that  only  one  conclusion 
can  be  reached  as  to  the  legislative  Intent  in  enacting 
Senate  Bill  No*  289,  supra* 
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Board  of  Training  Schools  for  Boys 
Attn:  Mr.  James  C.  Naagles 


The  primary  rule  of  construction  of  statutes  is 
to  ascertain  the  lawmaker’s  intent  from  the  wards  used, 
and  to  give  it  that  effect.  See:  Fischbach  Brewing  Co. 
vs.  City  of  St.  Louis,  95  S.W.  (2d)  335,  231  Mo.  App.  793. 
Also:  State  vs.  Ball,  171  S»W.  (2d)  787. 

We  believe  that  the  legislative  intent  in  en- 
acting  Senate  Bill  No.  289,  supra,  was  that  all  commit- 
ments to  said  Board  shall  be  made  for  an  indeterminate 
period  of  time,  except,  where  said  boys  or  girls  are  con- 
victed of  a crime  and  sentenced  for  a period  which  will 
not  expire  until  after  his  or  her  21st  birthday  end  in 
such  case  the  commitment  must  specify  the  exact  time  for 
which  he  or  she  was  sentenced. 

Section  8996(2)  Senate  Bill  No.  289,  supra,  fur- 
ther authorizes  said  Board  to  transfer  any  child  under 
its  jurisdiction  to  any  other  institution  for  children, 
public  or  private,  if  the  Board  deems  it  advisable,  and 
further  provides  that  said  Board  may,  for  purpose  of  dis- 
cipline, with  the  Governor’s  approval,  transfer  persons 
committed  to  its  custody,  to  a state  adult  correctional 
institution,  provided  that  no  person  committed  to  said 
Board  for  an  indeterminate  period  of  time  shall  be  con- 
fined in  such  adult  correctional  institution  after  reach- 
ing the  age  of  21  years.  By  reading  Section  8996,  supra, 
along  with  Section  8994,  supra,  we  are  of  the  opinion  that 
the  Legislature  has  prescribed  a complete  scheme  for  the 
proper  training  and  education  for  such  boys  and  girls  com- 
mitted to  said  Board. 

CONCLUSION 


Therefore,  it  is  the  opinion  of  this  Department 
that  any  boy  or  girl  committed  to  the  State  Board  of 
Training  Schools,  when  the  boy  is  over  the  age  cf  12  and 
under  17  years  of  age,  and  the  girl  is  over  the  age  of 
12  and  under  the  age  of  21  years,  such  commitments  shall 
be  for  an  indeterminate  period  of  time,  except  in  such 
cases  where  the  child  may  be  convicted  of  a crime  and  sen- 
tenced for  a period  which  will  run  after  his  21st  birthday, 
and  in  such  cases  the  commitment  must  include  the  specific 
time  that  he  shall  be  committed  to  said  Board. 


APPROVED : 


Respectfully  submitted. 


J.  E.  TAYLOR 
At  torney^.  General 


ARHtir 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  Genera). 


ELECTIONS:  Primary  election  returns  for  elective 'state  officers 
canvassed  by  board  of  state  canvassers* 


June  30,  1948 


Honorable  Edgar  C.  Nelson 
Secretary  of  State 
Jefferson  City,  Missouri 


Dear  Mr*  Nelson: 

This  department  is  in  receipt  of  your  request  for  an  opinion 
which  reads  as  follows: 

"Article  IV,  Section  18,  of  the  new  constitution 
relates  to  the  duties  of  the  secretary  of  state 
in  handling  the  returns  of  primary  elections  for 
the  offices  of  governor,  lieutenant  governor, 
secretary  of  state,  state  auditor,  state  treasurer 
and  attorney  general* 


"This  section  says,  'The  returns  of  every  elec- 
tion for  governor,  lieutenant  governor,  secretary 
of  state,  state  auditor,  state  treasurer  and 
attorney  general  shall  be  sealed  and  transmitted 
by  the  returning  officers  to  the  secretary  of 
state,  who  shall  appoint  two  disinterested  judges 
of  a court  of  record  of  the  state,  and  the  three 
shall  constitute  a board  of  state  canvassers*' 

Then,  it  goes  on  to  say,  'The  board  shall  meet 
at  the  State  Capitol  on  the  second  Tuesday  of 
December  next  after  the  election  .**•.*»**.*' 

"The  writer  has  been  unable  to  find  any  mention 
of  the  meeting  of  the  board  after  the  primary, 
although  Section  11566  of  the  Missouri  Election 
Lavs  states,  'The  canvass  of  votes  shall  be  made 
in  the  same  manner  and  by  the  same  officers  as  the 
canvass  of  an  election  •••••••••••'” 

As  stated  in  your  request,  Seetion  18,  Article  IV  of  the  Con- 
stitution of  Missouri,  1945,  provides  in  part  as  follows: 

"The  returns  of  every  election  for  governor, 
lieutenant  governor,  secretary  of  state,  state 
auditor,  state  treasurer  and  attorney  general 
shall  be  sealed  and  transmitted  by  the  return- 
ing officers  to  the  secretary  of  state,  who 
shall  appoint  two  disinterested  judges  of  a 
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. court  of  record  of  the  state , and  the  three 
shall  constitute  a board  of  state  canvassers. 

The  board  shall  meet  at  the  State  Capitol  on 
the  second  Tuesday  of  December  next  after  the 
election  and  forthwith  open  and  canvass  the 
returns  of  the  votes  oast  and  from  the  face 
thereof  ascertain  and  proclaim  the  result  of 
the  eleotion.  # * * 

It  might  be  well  to  point  out  that  Section  11461,  R.  S.  llo. 

1939,  provides  a different  method  far  canvassing  the  votes  far  the 
eleotive  state  officials  but  since  this  section  is  in  oonfllot 
with  Section  18,  Article  IV,  quoted  above,  it  has  been  repealed 
and  superseded.  State  ex  rel.  Elsas  v.  Missouri  Workmen's  Compen- 
sation Commission,  318  Mo.  1004,  8 S.W.(2d)  796. 

Section  11566,  R.  S.  Mo.  1939,  is  found  in  the  article  which 
relates  to  primary  elections  and  provides  in  part  as  follows i 

"The  canvass  of  votes  shall  be  made  in  the 
same  manner  and  by  the  same  officers  as  the 
canvass  of  an  eleotion  * * * 

It  will  be  noted  that  Section  11566,  supra,  relating  to  the 
canvassing  of  the  votes  of  a primary  eleotion  incorporates  by  refer- 
ence the  laws  relating  to  the  canvassing  of  the  votes  of  the  general 
election  and  such  laws  are  included  and  must  be  read  into  the  sec- 
tion as  if  they  wero  actually  set  forth  therein.  State  ex  rel. 

School  District  vs,  Lee,  334  Mo.  513,  66  S.  W.(2d)  521. 

The  rule  as  to  how  much  of  a statute  or  a part  of  a Constitu- 
tion is  incorporated  in  another  statute  by  reference  is  given  in 
State  v.  Lloyd,  7 3.W.(2d)  344,  as  follows i (l.c.  346) 

"•So  a statute  may  adopt  a part  or  all  of 
another  statute  by  a specific  and  descript- 
ive reference  thereto,  and  the  effect  is  the 
same  as  if  the  statute  or  part  thereof  adopted 
had  been  written  into  the  adopting  statute. 

Where,  however,  the  adopted  statute  is  referred 
to  merely  by  words  describing  its  general  char- 
acter, only  those  parts  of  it  which  are  of  a 
Ksneral  nature,  or  particularly  relate  fco  khe 
subjeot  of  the  adopting  atatujbe,  will  >e  con- 
strued as  incorporated  ini o the  latter  in  the 
absence  of  a clear  intention  to  adopt  the 
whole  aot.(M  (underscoring  ours.) 

Therefore,  when  Section  11566,  supra,  incorporates  the  procedure 
for  canvassing  the  votes  set  forth  in  Seotian  18,  Article  IV,  of 
the  Constitution  it  adopts  only  that  part  of  the  provision  which 
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ls  of  a general  nature  and  the  clause  that  provides  that  the  can- 
vassing board  shall  meet  at  the  State  Capitol  "on  the  seoond 
Tuesday  of  December  next  after  the  election"  does  not  apply  and 
is  not  Included  therein. 

In  view  of  the  fact  that  no  time  is  prescribed  within  whloh 
the  board  of  state  canvassers  must  oanvass  the  results  of  the 
primary  election  the  general  rule  will  apply,  that  is,  that  where 
no  time  is  designated  within  which  an  officer  must  perform  a duty 
it  is  presumed  that  such  act  must  be  performed  within  a reasonable 
time* 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
returns  of  the  votes  of  the  primary  election  for  the  nomination 
for  the  offioes  of  Governor,  Lieutenat  Governor,  Secretary  of  State, 
State  Treasurer,  State  Auditor  and  Attorney  General  shall  be  can- 
vassed by  the  board  of  state  canvassers  consisting  of  the  Secretary 
of  State  and  two  disinterested  judges  of  a court  of  record  of  this 
state  appointed  by  the  Secretary  of  State  and  such  oanvass  shall  be 
made  within  a reasonable  time  after  the  primary  eleotlan. 


Respectfully  submitted. 


ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 

AMO'Ktmw 
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Attorney  General 
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Association  of  farmers  organized  for  the  sole  puifpose 
of  transporting  milk  from  their  farms  to  market  in 
St.  Louis  required  to  take  out  a local  commercial 
motor  vehicle  license. 


V 

June  30,  1943 


Honorable  Onie  D.  Newlon 
Prosecuting  Attorney 
Halls  County 
New  London,  Missouri 


FILED 


Dear  Sir: 


Restating  your  request  for  sake  of  brevity,  you  inquire 
if  an  organization  such  as  the  Transport  Service  Sanitary 
i-Iilk  Producers,  organized  under  the  laws  of  Illinois  for  the 
sole  purpose  of  transporting  mil*  from  farms  belonging  to 
members  .of  said  organization  and  located  between  the  Iowa 
line  and  St.  Louis,  Missouri,  to  companies  located  in  St. 

Louis  offering  the  best  available  price  for  such  milk  pro- 
ducts, is  required  under  the  laws  of  this  state  to  pay  the 
full  amount  of  license  fee  charged  commercial  motor  vehicles 
to  operate  their  motor  venicles  in  this  state,  or  merely 
pay  one-third  of  that  amount  required  of  commercial  motor 
yehicles.  The  individual  farmers  belpnging  to  the  foregoing 
association  deliver  the  milk  to  the  highway  from  their  farms, 
wnere  it  is  picked  up  for  delivery  to  St.  Louis.  Said  company 
is  a nonprofit  corporation,  or  more  in  the  nature  of  a co- 
operative organization,  after  all  expenses  are  paid,  any 
profit  remaining  is  distributee  between  the  members  of  said 
organisation. 

This  department,  under  date  of  January  14,  1943,  rendered 
an  opinion  to  Colonel  Hugh  H.  waggoner , Superintendent  of  the 
Missouri  State  Highway  Patrol,  on  this  identical  question, 
wherein  it  was  held  that  such  motor  vehicles  uo  not  come  within 
the  classification  of  a "local  commercial  motor  vehicle,"  but 
are  operating  as  a "commercial  motor  vehicle,"  and  must  pay  the 
license  fee  required  for  commercial  motor  vehicles.  However, 
tne  facts  submitted  in  the  request  for  that  opinion  are  not  tne 
same  as  those  submitted  in  your  present  request,  and  this 
accounts  for  the  conclusion  in  this  opinion  being  contrary  to 
the  one  reached  in  the  previous  opinion  rendered  by  this  depart- 
ment . 

Assuming  that  the  foregoing  facts  related  represent  a true 
picture  of  the  organization  in  question,  then  v.e  are  inclined 


I 


Hon,  Onie  D,  Newlon 


-2- 


to  believe  that  such  organization  is  only  required  to  pay 
one-third  of  the  amount  required  of  a commercial  motor 
vehicle, 

Section  5721,  Laws  of  Missouri  1947,  exempts  motor 
vehicles  used  exclusively  in  transporting  farm  and  dairy 
products  from  the  farm  or  dairy  to  the  creamery,  warehouse 
or  other  original  storage  or  market,  from  the  provisions  of 
Article  3,  Chapter  35,  R.S.  Mo.  1939 » which  deals  with  regu- 
lation of  motor  vehicles  and  carriers  by  the  Public  Service 
Commission  of  the  State  of  Missouri.  However,  such  article 
has  nothing  whatsoever  to  do  with  the  requirement  of  license 
fee  for  operating  any  motor  vehicle  over  the  highways  of  this 
state  as  provided  in  Article  1,  Chapter  45,  R.S.  Mo.  1939* 

The  specific  provision  which  requires  construction  in 
the  instant  case  is  Section  8369,  page  1197,  Laws  of  Missouri 
1945,  which  reads  in  part: 

"For  commercial  motor  vehicles  having 
a gross  weight  of:  i 

(Here  will  be  found  the  various  charges 
in  accordance  with  various  gross  weights) 

******** 

"For  each  local  commercial  motor  vehicle 
there  shall  be  paid  a fee  equal  to  one- 
third  of  the  fee  specified  above  for  other 
commercial  motor  vehicles,  provided,  how- 
ever, no  commercial  motor  vehicle  fee  shall 
be  less  than  ^10,00, 

"The  term  * local  commercial  motor  vehicle* 
includes  every  'commercial  motor  vehicle* 
as  defined  in  Section  ($367,  of  this' act, 
while  operating  within  this  state  and  used 
for  the  transportation  of  persons  or  property: 

"1.  Wholly  within  any  municipality  or  urban 
community,  or 

i , 

"2,  Wholly  within  any  municipality  or  urban 
community  and  a zone  extending  25  air  miles 
from  the  boundaries  of  any  municipality  or 
urban  community,  or  contiguous  municipality 
or  urban  community,  or 
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*'3.  In  making  hauls  not  exceeding  23 
miles  in  length,  or 

"4.  When  controlled  or  operated  by  any 
person  or  persons  principally  engaged 
in  farming  when  used  exclusively  in  the 
transportation  of  agricultural  products 
or  livestock  to  or  from  a farm  or  farms, 
or  in  the  transportation  of  supplies  to 
or  from  a farm  or  farms.” 

Section  8367  of  the  same  act,  page  1195 , Laws  of  Missouri 
1945 i defines  Mcommercial  motor  vehicle"  as  follows: 

"*  * * Commercial  motor  vehicle.*  A 
motor  vehicle  designed  or  regularly  used 
for  carrying  (a)  freight  and  merchandise, 
or  (b)  more  than  eight  passengers.*  * *" 

There  can  be  no  question  but  that  the  motor  vehicle  in 
question  is  considered  a "commercial  motor  vehicle"  under  the 
foregoing  definition.  The  only  remaining  matter  for  determina- 
tion is  whether  such  motor  vehicle  should  be  classified  as  a 
"local  commercial  motor  vehicle."  If  so,  then  only  one-third 
of  the  amount  of  license  fee  charged  for  a commercial  motor 
vehicle  may  be  charged  in  this  instance.  It  is  our  understand- 
ing, under  the  facts  stated  in  your  request,  thht  all  such  motor 
vehicles  are  operated  strictly  intrastate.  In  such  case,  if  said 
motor  vehicles  are  used  in  the  transportation  of  property,  as 
provided  under  any  one  of  the  four  conditions  hereinabove  enumer- 
ated under  Section  8369,  supra,  then  said  motor  vehicle  should  be 
classified  as  a "local  commercial  motor  vehicle."  /Under  the 
foregoing  facts,  we  think  said  motor  vehicle  should  be  classified 
as  a "local  commercial  motor  vehicle."  Under  subsection  4 of 
Section  8369,  supra,  there  can  be  no  question  about  the  persons 
comprising  said  organization  being  principally  engaged  in  farming. 
While  "agricultural  products"  have  not  been  defined  under  this 
act,  we  do  find  many  appellate  court  decisions  in  many  states 
which  hold  that  "agricultural  products"  include  dairy  products. 

In  the  case  of  In  re  Hodgers,  279  N.tf.  800,  l.c.  802-803,  the 
court,  in  holding  that  dairy  products  come  within  the  term 
"agricultural  products,"  said: 

"The  first  question  for  our  consideration 
is:  What  is  meant  by  agricultural  com- 
modities? 
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nIn  the  case  of  District  of  Columbia  v. 
Oyster,  4 Mackey  2$5 , 15  D.C.  2$5,  54 
Am.  Hep.  275,  in  the  body  of  the  opin- 
ion the  court  said  (page  286): 

" f But  the  common  parlance  of  bhe  coun- 
try, and  the  common  practice  of  the 
country,  have  been  to  consider  all  those 
things  as  farming  products  or  agricultural 
products  which  had  the  situs  of  their  pro- 
duction upon  the  farm,  and  which  were 
brought  into  condition  for  the  uses  of 
society  by  the  labor  of  those  engaged  in 
agricultural  pursuits,  as  contradistin- 
guished from  manufacturing  or  other  in- 
dustrial pursuits. 

"*The  product  of  the  dairy  or  the  pro- 
duct of  the  poultry  yard,  while  it  does 
not  come  directly  out  of  the  soil,  is 
necessarily  connected  with  the  soil  and 
with  those  who  are  engaged  in  the  culture 
of  the  soil . It  is,  in  every  sense  of 
the  word,  a part  of  the  farm  product. 

It  is  depended  upon  and  looked  upon  as 
one  of  the  results  and  one  of  the  means 
of  income  of  the  farm,  and  in  a just 
sense,  therefore,  it  may  be  considered 
produce. * 

"In  2 Am.  Jur.  395,  dec.  2,  speaking  of 
agriculture,  it  is  said:  ’The  term  1b 
broader  in  meaning  than  "farming;"  and 
while  it  includes  the  preparation  of 
soil,  the  planting  of  seeds,  the  raising  . 
and  harvesting  of  crops,  and  all  their 
incidents,  it  also  includes  * * * dairy- 
ing.* To  like  effect  are  Gregg  v.  Mitchell, 

6 Cir.,  166  F.  725,  20  L.R.A.,N.S.,  14$,  16 
Ann.  Gas.  510;  Dillard  v.  riebb,  55  Ala.  468. 

"In  the  Non-Stock  Cooperative  Marketing  Act 
(Comp.  St.  1929,  sec.  24-1401),  the  Nebraska 
legislature  of  1925  defined  the  term  ’agri- 
cultural products*  as  * field  crops,  horti- 
cultural, viticultural,  forestry,  nut,  dairy, 
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livestock,  poultry,  bee  and  farm  pro- 
ducts • ' Decisions  of  the  courtB  have 
adopted  the  foregoing  definition  of 
agricultural  commodities  or  products. 

V«e  believe  that  the  applicant  in  this 
case  was  engaged  in  hauling  agricultural 
commodities.  This  brings  us  to  the  ques- 
tion of  whether  or  not  the  applicant  is 
a common  carrier  or  a contract  carrier.” 

In  Kimball  v.  Blanchard,  7 Atl.  (2d)  349 , l.c.  396,  the 

court  said: 

"The  noun  ’produce*  has  *no  definite, 
exact  and  technical  meaning.  It  may  be 
used  in  a larger  or  more  restricted  sense.* 

District  of  Columbia  v.  Oyster,  L Mackey 
285,  15  D.C.,  285,  286,  54  Am.  Hep.  275. 
’Agricultural  product  or  products*  is  one 
of  its  definitions,  and  'agriculture'  in 
its  broad  use  includes  dairying.  Webster's 
Hew  International  Dictionary,  2d  Ed.  In 
construing  the  phrase  'sale  of  farm  produce 
on  the  premises'  attention  should  be  paid 
to  the  comprehensiveness  of  its  terms  and 
to  the  extent  of  its  application. " 

» t 

Dee  also  District  of  Columbia  v.  Oyster,  15  D.C.  285,  l.c 

286: 

"But  the  common  parlance  of  the  country, 
and  the  common  practice  of  the  country, 
have  been  to  consider  all  those  things 
as  farming  products  or  agricultural  pro- 
ducts which  had  the  situs  of  their  pro- 
duction upon  the  farm,  and  which  were 
brought  into  condition  for  the  uses  of 
society  by  the  labor  of  those  engaged  in 
agricultural  pursuits,  as  contradistin- 
guished from  manufacturing  or  other  in- 
dustrial pursuits. 

"The  product  of  the  dairy  or  the  product 
of  the  poultry  yard,  while  it  does  not 
come  directly  out  of  the  soil,  is  neces- 
sarily connected  with  the  soil  and  with 
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those  who  are  engaged  in  the  culture  of 
the  soil • It  is,  in  every  sense  of  the 
word,  a part  of  the  farm  product.  It  is 
depended  upon  and  looked  upon  as  one  of 
the  results  and  one  of  the  means  of  in- 
come of  the  farm,  and  in  a just  sense, 
therefore,  it  may  be  considered  produce." 

furthermore,  the  laws  of  this  state  define  "agricultural 
products"  so  as  to  include  dairy  products.  However,  such 
definitions  are  for  the  purpose  of  other  specified  articles  and 
not  the  article  dealing  specifically  with  the  licensing  of 
motor  vehicles.  However,  such  definitions  do  support  the  fore- 
going decisions  in  defining  agricultural  products.  Under  Sec- 
tion 14290,  R.S.  Mo.  1939,  which  deals  with  the  article  on 
standardisation  and  inspection  of  agricultural  products, 
"agricultural  products"  is  defined:  "• Agricultural  products* 
shall  include  horticultural,  viticultural,  dairy,  bee,  and 
any  farm  product..?  Also,  under  the  article  on  nonprofit  co- 
operative associations,  Section  14334»  R.S.  Mo.  1939»  provides 
in  part,  under  subsection  (a),  that  whenever  the  term  "agri- 
cultural products"  occurs  in  said  article  it  shall  include 
horticultural,  viticultural,  forestry,  dairy,  livestock,  poultry, 
bee  or  any  farm  products. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  the 
Transport  oervice  Sanitary  Milk  Producers,  organized  under  the 
laws  of  Illinois  and  authorized  to  do  business  in  this  state, 
under  the  foregoing  facts  submitted  in  your  request,  in  trans- 
porting dairy  products  of  its  members  from  their  farms  to  the 
market,  all  within  this  state,  is  required  to  obtain  a "local 
commercial  motor  vehicle"  license  for  their  motor  vehicles  used 
in  transporting  said  products.  This  amounts  to  only  one-third 
of  the  cost  of  a "commercial  motor  vehicle"  license. 


Respectfully  submitted, 


aUBREY  a.  HAMMETT , Jr. 

APPROVED:  " Assistant  Attorney  General 


TTTTTIylok 

Attorney  General 


CORPORATIONS  - Dissolution: 


A banking  corporation  is  not  dis- 
solved by  reason  of  the  sale  of  its 
assets  or  property  to  another  bank- 
ing corporation. 


November  29,  1948 


Honorable  Edgar  C.  Nelson 
Secretary  of  State 
Jefferson  City,  Missouri 

Attention:  Honorable  W.  Randall  Smart 

Supervisor  of  Corporations 

Dear  Secretary  Nelson: 

This  will  acknowledge  your  letter  of  recent  date  requesting 
an  opinion  from  this  Department  on  the  question  of  the  acceptance 
by  your  Department  of  an  anti-trust  affidavit  and  an  annual 
registration  report  for  the  year  1948,  of  the  Bank  of  Tina, 
Carroll  County,  Missouri,  and  in  which  there  is  involved  the 
further  question  of  whether  the  Bank  of  Tina  now  exists  as  a 
corporation.  Your  letter  is  as  follows: 

"For  many  years,  this  department  has  main 
tained  a record  of  all  banks,  excepting  na- 
tional banks  of  this  state.  Any  instruments 
in  connection  with  the  articles  of  incorpora- 
tion are  first  filed  and  approved  by  the  Fi- 
nance Department,  with  the  exception  of  the 
anti-trust  affidavit  and  annual  registration 
report,  which  are  filed  with  this  department 
annually. 

"The  Bank  of  Tina  was  incorporated  the  25th 
day  of  April,  1924  and  we  are  advised  that 
under  date  of  February  22,  1943  that  the  as- 
sets and  obligations  were  taken  over  by  the 
Farmers  and  Merchants  Bank  of  Hale,  Mo.,  and, 
we  are  advised  by  the  State  Finance  Depart- 
ment that  the  bank  has  had  no  legal  corporate 
existence  since  that  date  and  with  that  in- 
formation, this  department  refused  to  accept 
the  anti-trust  affidavit  and  annual  registra- 
tration  report  for  the  year  1948.  The  State 
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Finance  Department  does  not  recognize  this 
company  as  a corporate  entity.  This  company 
insists  that  this  department  accept  the  fil- 
ing of  these  reports  and  continue  this  com- 
pany in  good  corporate  standing. 

"We  would  appreciate  if  you  would  kindly  ad- 
vise this  department  if  we  may  properly  ac- 
cept the  filing  of  these  reports  under  the 
facts  and  law." 

It  appears  from  your  letter  that  the  Bank  of  Tina  was  in- 
corporated on  April  25,  1924,  and  that  on  February  22,  1943,  the 
bank  sold  and  disposed  of  its  assets  and  the  same  were  purchased 
by  the  Farmers  and  Merchants  Bank  of  Hale,  also  of  Carroll  County, 
Missouri.  Your  question  here  is  whether,  by  reason  of  the  cir- 
cumstances of  the  said  respective  sale  by  the  Bank  of  Tina  of  its 
assets  and  their  purchase  by  the  Farmers  and  Merchants  Bank  of 
Hale,  Missouri,  there  was  accomplished  a disincorporation  or  dis- 
solution of  the  said  Bank  of  Tina  so  that  it  would  not  be  empow- 
ered to  make  the  anti- trust  affidavit  and  pay  the  annual  franchise 
tax  to  your  Department. 

You  state  in  your  letter  that:  "The  State  Finance  Depart- 
ment does  not  recognize  this  company  as  a corporate  entity." 

It  may  be,  in  taking  that  position,  and  upon  such  informa- 
tion your  Department  appears  to  have  refused  to  accept  the  anti- 
trust affidavit  and  the  annual  franchise  tax  from  the  Bank  of 
Tina,  that  the  Finance  Department  is  influenced  by  the  terms  and 
provisions  of  Section  7974,  R.S.  Mo.  1939.  We  will  discuss  that 
Section  and  its  effect  upon  the  sale  of  the  assets  of  one  bank  to 
another  as  bearing  upon  consolidation  or  merger,  or  the  pos- 
sibility of  the  sale  of  such  assets  constituting  in  law  a disso- 
lution of  a bank  which  sells  its  assets--in  this  case,  the  Bank 
of  Tina, --later  in  this  opinion. 

There  are  numerous  methods  which  may  be  employed  to  insti- 
tute and  carry  out  proceedings  for  the  dissolution  of  a corpora- 
tion under  the  statutes  and  decisions  of  Missouri.  The  dissolu- 
tion of  a corporation  may  be  undertaken  and  accomplished,  accord- 
ing to  the  facts  existing  in  each  case,  upon  one  of  the  following 
grounds,  to-wit: 

1)  When  the  time  for  which  a corporation  is 
organized  to  exist  has  expired,  unless  orga- 
nized to  exist  perpetually,  without  a renewal 
of  the  period  of  its  existence. 
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2)  By  electing  to  dissolve  voluntarily 
without  invoking  legal  procedure  as  pro- 
vided in  Section  79  of  the  new  Corporation 
Code  of  this  State,  Laws  of  Missouri,  1943, 
page  454. 

3)  By  electing  to  dissolve  voluntarily 
with  the  approval  of  the  Secretary  of  State, 
or  by  a decree  dissolving  the  corporation 
entered  of  record  by  a court  of  equity,  as 
provided  in  Sections  80,  81  and  83  of  the 
new  Corporation  Code  of  this  State,  Laws  of 
Missouri,  1943,  pages  454,  455  and  456. 

4)  By  involuntary  dissolution  upon  in- 
formation filed  by  the  Attorney  General 
for  any  of  the  causes  mentioned  in  Sec- 
tion 84,  new  Corporation  Code,  Laws  of 
Missouri,  1943,  page  457,  and  following 
the  provisions  of  Sections  84,  85,  86,  88 
and  94  of  the  new  Corporation  Code  of  this 
State,  Laws  of  Missouri,  1943,  pages  457, 

458,  459  and  461. 

5)  By  being  proceeded  against  in  quo  war- 
ranto by  the  State  at  the  relation  of  the 
Attorney  General  for  violation  of  its  char- 
ter and  corporate  franchise  or  for  violation 
of  the  criminal  laws  of  the  State,  or  for 
the  violation  of  the  Anti-Trust  Laws  of  the 
State . 

6)  By  being  proceeded  against  in  quo  war- 
wanto  by  the  State  at  the  relation  of  the 
Attorney  General  for  failure  and  refusal  to 
pay  its  annual  franchise  tax,  or  to  file  the 
anti-trust  affidavit  required  of  any  such 
corporation  by  law. 

The  above  are  the  usual,  and,  so  far  as  we  are  advised, 
customary,  though  not  exclusive,  methods  which  may  be  employed, 
according  to  the  grounds  and  facts  existing  for  procedure,  in  the 
dissolution  of  a corporation  in  this  State.  There  are  perhaps 
other  methods,  such  as  the  sale  of  the  property  of  a corporation 
by  the  State  under  a State  lien  thereby  destroying  the  objects 
for  which  the  corporation  was  instituted,  (see:  48  Mo.  548), 
and,  no  doubt,  the  sale  of  the  assets  of  a corporation  under  a 
decree  of  a federal  court  in  re-organization  or  in  bankruptcy 
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would  accomplish  the  same  result.  There  may  be  methods  to  dis- 
solve a corporation  other  than  those  we  have  mentioned,  but  we 
are  not  concerned  with  them  here. 

The  corporation  here  under  question-- the  Bank  of  Tina--has 
not  itself,  according  to  the  facts  before  us,  voluntarily  un- 
dertaken to  dissolve,  nor  have  involuntary  proceedings  been  in- 
stituted against  it  by  any  authority  to  accomplish  its  dissolu- 
tion upon  any  of  the  grounds  above  enumerated. 

There  is  no  statute,  decision  or  rule  of  text  law  of  which 
we  are  advised,  which  approves  or  advocates  the  sale  of  the  as- 
sets of  a corporation,  in  and  of  itself,  or  the  cessation  of  its 
business  as  resulting  in  the  dissolution  of  such  corporation. 
There  is  an  abundance  of  sound  authority  to  the  contrary.  Our 
Supreme  Court  has  so  held  in  numerous  cases,  from  two  of  which  we 
herein  quote,  and  so  does  Corpus  Juris  as  a text  authority  so 
hold,  citing  Missouri  Supreme  Court  cases  and  cases  from  many 
other  States.  14A  C.J.,  1116,  on  this  principle  states  the  fol- 
lowing text : 

"Since  the  possession  of  property  is  not  es- 
sential to  corporate  existence,  it  follows 
that  the  transfer  or  loss  by  a corporation 
of  all  its  property  cannot  work  a dissolution. 

* * * , » 

Our  Supreme  Court  in  the  case  of  Kansas  City  Hotel  Co.  vs. 
Sauer,  65  Mo.  279,  on  this  point,  in  its  decision,  l.c.  288, 
held : 


"The  sale,  however,  of  the  hotel  property  by 
plaintiff  would  not  per  se  accomplish  its 
dissolution  (Hill  v.  Fogg , 41  Mo.  563),  nor 
would  a dissolution  of  corporate  existence 
be  implied  by  mere  cessation  of  active 
business . * * * . " 

The  case  of  State  National  Bank  of  St.  Joseph  vs.  Robidoux, 
et  al.,  was  before  our  Supreme  Court,  reported  in  57  Mo.  Rep. 

446.  One  question  involved  in  the  case  was  whether  the  Bank  of 
Missouri  could  dispose  of  its  property  by  sale  or  assignment  to 
the  plaintiff,  the  State  National  Bank  of  St.  Joseph,  and  whether 
the  purchaser,  or  assignee,  of  the  lien  of  the  Bank  of  Missouri 
could  sue  the  defendants  on  a covenant  in  regard  to  the  payment 
of  taxes.  The  Court  held  that  the  assignment  of  its  property  by 
the  Bank  of  Missouri  to  the  plaintiff  bank  was  valid  and  that  the 
plaintiff  bank  which  has  succeeded  by  assignment  to  the  lien  sued 
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on  could  maintain  the  suit,  although  the  plaintiff  bank  had 
ceased  to  carry  on  its  business,  and  that  plaintiff  bank  was  not 
dissolved  by  reason  thereof.  The  Court,  in  so  holding,  l.c.  451, 
said : 


"*  * * it  further  claimed  that  the  plain- 
tiff has  ceased  to  do  business  for  18  months 
before  this  suit  was  instituted;  and  there- 
fore is  an  extinct  corporation  and  has  no 
right  to  sue.  No  evidence  was  adduced  to 
show  that  the  plaintiff  was  deprived  of  the 
right  to  sue.  Its  cessation  of  active  busi- 
ness does  not  imply  a dissolution  of  the 
corporation,  so  as  to  deprive  it  of  its  right 
of  action." 

These  authorities  indicate  very  clearly  that  the  sale  of  the 
assets  of  one  bank  to  another,  such  as  was  had  in  the  transaction 
between  the  Bank  of  Tina  and  the  Farmers  and  Merchants  Bank  of 
Hale,  did  not  amount  to  the  dissolution  of  the  Bank  of  Tina. 

Referring  again  to  the  provisions  of  Section  7974,  R.S.  Mo. 
1939,  hereinabove  mentioned,  as  possibly  being  the  grounds  upon 
which  the  Commissioner  of  Finance  takes  the  position  that  because 
of  the  sale  of  its  property  the  Bank  of  Tina  is  no  longer  recog- 
nized by  that  Department  as  a corporate  entity,  our  attention  is 
called  to  the  case  of  Mercantile  Home  Bank  & Trust  Co.  vs.  U.S., 
et  al. , reported  in  Volume  96,  Federal  Reporter,  Second  Series, 
page  655,  in  which  the  terms  of  said  Section  7974,  R.S.  Mo.  1939, 
then  Section  5379,  R.S.  Mo.  1929,  were  construed  and  applied,  in 
determining  whether  the  sale  of  the  assets  of  three  banks  involved 
in  the  facts  of  the  case  to  another  bank  constituted  a consolida- 
tion or  a merger  of  the  selling  banks  and  the  purchasing  bank, 
and,  if  a consolidation,  incidentally,  a dissolution  of  the 
consolidating  corporation  would  follow.  The  case  grew  out  of  the 
controversy  over  whether  the  bank  purchasing  the  assets  of  the 
three  other  banks  became  liable  as  a merged  bank,  or  a consoli- 
dated bank,  for  federal  income  taxes  due  the  United  States  Gov- 
ernment from  one  of  the  selling  banks.  The  United  States  Circuit 
Court  of  Appeals,  8th  Circuit,  in  its  decision  in  the  case  dis- 
cussed fully  the  questions  bearing  on  consolidation  and  merger 
and  the  attendant  question  of  dissolution  because  of  the  sale  of 
the  assets  of  the  three  banks  mentioned  in  the  case  to  the  pur- 
chasing bank  which  was  one  of  the  parties  to  the  suit,  to-wit: 
Mercantile  Home  Bank  & Trust  Co.  The  Court  held  that  there  was 
no  consolidation  or  merger  of  the  three  banks  with  the  purchasing 
bank  by  reason  of  the  sale,  under  the  terms  of  Section  5379,  R.S. 
Mo.  1929  (now  our  Section  7974,  R.S.  Mo.  1939,  and  that  the 
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purchasing  bank  was  not  liable  for  the  income  taxes  of  one  of  the 
selling  banks.  The  Court  also  held  that  there  was  no  dissolution 
of  the  banking  corporation  owing  the  income  taxes,  and  which  sold 
its  assets  to  the  Mercantile  Home  Bank  & Trust  Co.  because  of 
such  sale  to  the  purchasing  bank.  The  Court  seems  to  have  based 
its  opinion  that  there  was  no  dissolution  largely,  if  not  entirely, 
upon  a set  of  existing  facts  which  the  Court  recites,  l.c.  658, 
with  respect  to  the  conduct  of  the  Home  Trust  Company  after  the 
sale,  which  recital  is  as  follows: 

"*  * * It  continued  to  make  such  reports 
as  were  required  by  law  to  the  state  and 
federal  authorities.  It  paid  its  annual 
franchise  taxes  to  the  State  of  Missouri 
and  its  annual  state  corporation  taxes 
every  year  since  February  25,  1933.  The 
directors  of  that  company  since  that  time 
held  regular  meetings  and  from  time  to 
time  held  informal  meetings  for  the  pur- 
pose of  determining  matters  of  settlement 
and  sale  of  real  estate." 

Said  Section  7974  under  casual  reading  would  seem  to  indi- 
cate that  a bank  may  sell  the  whole  or  any  part  of  its  assets,  or 
the  whole  or  any  part  of  its  business  or  departments  to  any  other 
bank  or  trust  company,  state  or  national,  only  for  the  purpose  of 
consolidating  or  merging  with  the  bank  or  trust  company  to  which 
such  assets  are  sold.  Thus,  the  terms  of  said  Section  7974  might 
very  well  be  somewhat  misleading  to  the  Department  of  Finance  so 
that  they  might  believe  that  if  a bank  sold  its  assets  to  another 
bank  a consolidation  would  be  thereby  effected  with  the  purchas- 
ing bank  by  such  sale,  and  the  selling  bank  would  be  thereby 
automatically  dissolved.  This,  as  we  have  shown  by  the  above 
cited  authorities  would  not  be  the  case.  The  Federal  case  just 
cited  and  here  being  discussed,  construing  said  Section  7974, 
then  Section  5379,  R.S.  Mo.  1929,  holds  definitely  that  the  sale 
of  the  assets  of  one  State  bank  to  another  State  bank  under  the 
terms  of  what  is  now  our  present  Section  7974,  R.S.  Mo.  1939, 
does  not  and  could  not  result  in  a consolidation  or  merger  of  the 
banks,  and,  therefore,  no  dissolution  of  the  selling  bank.  The 
United  States  Circuit  Court  of  Appeals  in  said  case  in  its  deci- 
sion, l.c.  660,  further  said: 

"*  * * 'But  the  mere  purchase  for  money  of 
the  assets  of  one  company  by  another  is  be- 
yond the  evident  purpose  of  the  provision, 
and  has  no  real  semblance  to  a merger  or 
consolidation. ' 


-6- 


Honorable  Edgar  C.  Nelson 


"In  Cortland  Specialty  Co.  v.  Commissioner, 
supra,  the  court  was  considering  the  stat- 
ute with  reference  to  reorganization,  mer- 
ger, or  consolidation.  In  the  course  of 
the  opinion  it  is  said:  'A  sale  of  the  as- 
sets of  one  corporation  to  another  for  cash 
without  the  retention  of  any  interest  by  the 
seller  in  the  purchaser  is  quite  outside  the 
objects  of  merger  and  consolidation  statutes." 

We  are  advised  by  your  Department  that  the  corporation  known 
as  the  Bank  of  Tina  has,  regularly  and  promptly  each  year,  exe- 
cuted and  submitted  to  your  Department  the  anti-trust  affidavit 
required  by  the  statutes  of  this  State  of  all  such  corporations, 
and  that  it  has  promptly  paid  its  annual  franchise  tax  and  made 
its  annual  registration  report,  as  required  by  statute,  and  for 
the  year  1948  tenders  such  affidavit,  report  and  tax  to  your  De- 
partment. This  being  the  case,  this  bank  would  come  within  the 
terms  of  the  facts  described  by  the  Court  in  the  Mercantile  Home 
Bank  & Trust  Co.  case,  supra,  and  is  well  within  its  rights  by 
reason  thereof  to  assert  that  it  still  has  corporate  existence. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department,  consider- 
ing the  facts  disclosed  by  your  letter  and  conferences  with  your 
Department  respecting  the  sale  of  the  assets  of  the  Bank  of  Tina 
to  the  Farmers  and  Merchants  Bank  of  Hale,  Missouri,  that  there 
was  no  consolidation  or  merger  involved  in  the  transaction.  It 
further  appearing  that  the  Bank  of  Tina  having  complied  with  the 
statutes  of  this  State,  or  endeavored  so  to  do  necessary  to  main- 
tain its  corporate  existence,  and  under  the  authorities  herein- 
above cited  and  quoted,  it  is  our  further  opinion  that  the  Bank 
of  Tina  was  not  dissolved  by  reason  of  the  sale  of  its  assets  to 
the  Farmers  and  Merchants  Bank  of  Hale,  Missouri,  nor  for  any 
other  cause  or  reason  whatsoever  shown  by  the  facts  before  us  but 
that  it  still  maintains  and  enjoys  its  corporate  existence  under 
the  charter  granted  it  by  the  State  of  Missouri.  It  is  the 
further  opinion  of  this  Department  that,  under  the  facts  and  au- 
thorities herein  contained  that  you  should  accept  the  anti-trust 
affidavit  and  annual  registration  report  and  the  annual  corporate 
franchise  tax  tendered  to  your  Department  by  the  said  Bank  of 
Tina  for  the  year  1948,  and  for  such  other  years  in  the  future  as 
said  corporation  may  tender  them  under  its  present  corporate 
standing. 

Respectfully  submitted, 

GEORGE  W.  CROWLEY 

APPROVED:  Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  General 
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ELECTIONS: 


City  Election  on-  tax  levy  to  be  held  in  conjunct!.. 

With  general  election  on  November  2,191+8;  proposition 
for  increase  in  city  tax  levy  in  St.  Joseph,  a first 
class  city,  for  Athe.  purposes  specified  in  Act  of  January 
25,  19^6,  Laws  Mo.  19bS»  pp.  1286-1288,  may  be  voted  upon 
at  November  G-eneraL  -^lection,  and  election  machinery  pro- 
vided for  general  election  may  be  utilized,  including  elec- 
tion judges  and  clerks: 


October  11 , 1 948# 


Honorable  Wi Ilian  B.  Norris,  Jr*, 
Assistant  Prosecuting  Attorney  and 
Legal  Adviser  to  the  County  Court, 
County  Courthouse, 

St*  Joseph,  Missouri*  f 


Dear  Slri 


I 


0 


It 


F i LED 

^ 7 


We  have  your  letter  of  September  1I4.#  191+3,  in  which  you 
request  an  opinion  of  this  department*  Your  letter  is  as  fol- 
lows: > 


"Under  the  provisions  of  the  Act  approved  Jan- 
uary 25,  19i+6,  ( Laws  of  Missouri,  1 945*  Pages 
1236-128Q),  all  cit|»4s  the  1st*  class  are 
authorld$d  to  levy  annually  not  to  exceed  30 
cents  in  the  aggregate  on  the  100  dollars  as- 
sessed valuation  upon  all  property  subject  to 
its  taxing  powers  for  any  one  or  more  of  the 
following  purposes*  library,  hospital  public 
health,  recreation  trounds  and  museum  purposes, 
when  such  rate  and  purposes  of  increase  are  sub- 
mitted to  a vote  of  the  qualified  electors  with- 
in such  cities  and  a Majority  voting  thereon  shill 
vote  therefor,  and  empowers  the  common  councils  of 
any  such  cities  to  call  and  conduct  a special  elec- 
tion under  the  laws  governing  such  as  herein  con- 
templated and  to  submit  thereat  a proposition  for 
increase  of  levy  at  either  a special  or  regular 
election* 

"The  common  council  of  the  City  of  St*  Joseph  is 
proposing  under  the  authory  so  conferred  to  submit 
two  propositions,  one  for  a .arbage  disposal  program 
and  the  other  for  museum  purposes  on  November  2, 

194$  and  to  utilize  the  same  voting  places  in  each 
ward  and  each  precinct  and,  if  possible,  the  same 
judges  and  clerks  as  are  used  in  the  general  elec- 
tion held  on  that  date*  The  manner  of  selection 
of  Judges  and  clerks  to  serve  at  elections  held  in 
cities  of  the  first  class  for  city  purposes  differs, 
of  course,  from  the  manner  of  appointment  of  such 
officials  to  serve  at  elections  held  under  the  gen 
eral  elections  laws  of  the  State.  In  this  connec- 
tion reference  is  made  to  section  6254  of  the  Re- 
vised Statutes  of  Missouri  1939  for  the  selection 


' 

Honorable  William  B.  Morris,  -2- 


of  Judges  and  Clerks  to  serve  at  elections  held 
for  city  purposes  In  Cities  of  the  1st  class  ■ 
and  to  sections  11502  and  ll50l*  regarding  the 
appointmjent  of  judges  and  clerks  under  the  gen- 
eral election  laws  of  the  state. 

"It  is  Imperative  of  course  that  no  action 
should  be  taken  which  would  in  any  way  endanger 
the  legality  of  the  general  election  of  Novem- 
ber 2,  191*3  *nd  I would  appreciate  receiving 
at  your  earliest  convenience  your  opinion  regard- 
ing the  following  questions: 


"(1)  Is  there  any  statute,  state  or  federal  which 
in  you r opinion  would  prevent  the  special  election 
mentioned  and  the  general  election  being  held  at 
the  same  time  and  at  the  same  voting  places? 

"(2)  May  the  common  council  legally  select  and 
appoint  the  same  judges  and  clerks  to  serve  at 
the  special  election  as  are.  appointed  to  serve 
at  the  general  etaction? 


"(3)  If  so*  may  such  judges  and  clerks  legally 
serve  at  the  same  time  and  places  in  dual  capa- 
cities and  receive  remuneration  from  both  the' 
City  and  the  County  for  such  services? 

"(4)  Would  the  holding  of  the  two  elections  in 
question  at  the  same  time  and  places  and  with  the 
same  judges  and  clerks  in  any  way  s££ect  the  reg- 
ularity or  validity  of  the  general  election  of 
November  2,  19I4B,  provided  the  general  election 
laws  of  the  state  are  observed?" 


The  Act  of  January  25.  191*6.  Laws  of  Mo.  191+5.  PP«  1286  - 
1288,  contains  among  other  provisions  the  following:  "The  city 
council  of  any  such  cities  is  hereby  empowered  to  call  and  con- 
duct a special  election  under  the  laws  governing  such  elections 
as  herein  contemplated,  and  to  submit  thereat  a proposition  for 
increase  of  levy,  when,  in  the  opinion  of  such  city  council,  the 
necessity  therefor  arises,  and  may  sub  It  any  such  proposition 
at  either  a special  or  regular  election.*  * u"  (Underscoring  ours.) 


We  construe  the  above  language  to  mean  that  the  city  council 
is  empowered  to  follow  either  one  of  two  courses:  (1)  It  may  sub- 
mit the  proposition  for  an  increase  in  the  levy  to  the  voters  of 
the  city  at  a general  election,  such  as  the  election -to  be  held 
on  November  2,  191*8.  If  it  follows  this  course  it  is  not  necessary 
for  the  county  court  either  to  appoint  judges  ahd  clerks  or  to  pro- 
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vlde  for  their  compensation,  because  they  have  already  been  ap- 
pointed In  accordance  with  the  terms  and  provisions  of  the  law 
applying  to  general  elections.  In  other  words,  the  Legislature 
In  the  aforesaid  Act  of  June  l6,  I9I4.6,  by  using  the  words  "and  may 
submit  any  such  proposition  at  either  a special  or  regular  elec- 
tion" made  the  regular  state  election,  otherwise  known  as  the  gen- 
eral election,  available  to  the  city  for  the  purpose  of  obtaining 
a vote  of  the  people  on  the  Increase  of  the  tax  levy  for  the  desig- 
nated purpos  es • 

It  Is  pertinent  at  this  point  to  call  attention  to  the 
fact  that  the  term  "regular  election"  has  been  held  by  the  Supreme 
Court  of  Missouri  to  mean  the  same  as  the  term  "general  election." 

In  this  connection  we  quote  the  following  from  State  of  Mo.  ex  rel. 
Attorney  General,  Relator  v.  Christian  Conradew,  I4.5  Mo.  45,  l.c.  I4.7* 
"When  applied  to  eleotlon,  the  terms  "regular"  and  "general"  have 
been  used  Interchangeably  and  synonymously.  The  word  "regular"  Is 
used  In  reference  to  the  general  election  occurring  throughout  thw 
State.*  * " 

(2)  The  Legislature  also  by  using  said  language  empower- 
ed the  city  council  to  call  a special  election  on  a different  day 
and  In  different  polling  places  from  the  day  upon  which  and  the 
polling  places  in  which  the  generd.  election  is  to  be  held,  in 
which  event,  of  course.  It  would  become  necessary  to  select  Judges 
and  clerks  and  provide  for  their  compensation.  In  accordance  with 
the  provisions  of  the  statutes  applying  to  elections  of  that  char- 
acter. 

However,  since  the  city  council  of  St.  Joseph  plans  to 
submit  the  intended  propositions  to  the  voters  of  St.  Joseph  at 
the  general  election,  as  It  is  given  the  right  to  do  by  the  fore- 
going statute,  it  is  unnecessary  to  call  a special  election  for 
the  purpose  or  to  provide  Judges  and  clerks  therefor,  or  to  pro- 
vide for  the  compensation  thereof.  In  considering  this  construc- 
tion it  is  Important  to  distinguish  between  the  term  "general 
election"  and  the  term  "special  eleotlon".  The  weight  of  authority 
Is  that  the  term  "special  election"  refers  to  an  election  held  on 
a date  other  than  the  date  of  the  general  election.  This  principle 
la  clearly  set  forth  in  the  case  of  Dysart  v.  City  of  St.  Louis, 

321  Mo.  5l^-»  l.c.  532,  In  which  the  court  discussed  a similar  sit- 
uation In  the  following  language*  "The  proposition  may  be  submitted 
at  a 'general  election' • It  does  not  say  that  a special  election 
Is  to  be  called  on  a general  election  day",  Quoting  further  from 
the  same  opinion,  l.c.  533»  we  find  the  following*  "The  theory  that 
a proposition,  other  than  election  of  officers,  submitted  on  the 
day  of  a general  election  Is  a 'special  election',  leads  to  absurd 
results.  Some  propositions  or  amendments  are  submitted  by  refer- 
endum, some  by  Initiative  and  seme  by  proclamation  of  the  Governor, 
etc.  If  each  were  a special  election  we  might  have  a dozen  elec- 
tions on  the  same  day,  administered  by  the  same  Judges  and  clerks, 
and  the  voter  would  vote  in  a dozen  elections;  in  several  of  them 
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possibly on  a single  ballot,  and  the  vote  on  all  of  them  deposit- 
ed at  one  and  the  same  time*" 

Quoting  still  further  from  said  opinion,  l*c*  530»  we 
find  the  following  statement  in  the  opinion  of  the  court:  "Re- 
spondent contends  that  a special  election  Is  one  which  takes  place 
at  a time  different  from  an  election  provided  for  by  general  law; 
an  election  which  must  be  specifically  called*  This  view  is  sup- 
ported by  what  has  already  been  said";  and  again  quoting  from  said 
opinion  we  set  forth  the  following,  l*c*  53^4-2  M*  * #■  but  the  weight 
of  authority  favors  the  definition  that  a special  election  means 
one  taking  place  at  a time  different  from  that  at  which  an  elec- 
tion is  fixed  by  law"* 

We  believe  that  the  above-quoted  language  of  the  Supreme 
Court  thoroughly  demonstrates  the  fact  that  a proposition  such 
as  the  proposed  proposition  in  the  minds  of  the  councilman  of  the 
City  of  St*  Joseph  when  submitted  at  a general  election  becomes 
a part  of  that  election  and  does  not  become  a part  of  a special 
election,  for  the  reason  among  others  that  a special  election  is 
defined  by  the  weight  of  authority  as  an  election  held  on  a day 
other  than  the  day  of  the  general  election* 

We  further  believe,  by  reason  of  the  aforesaid  provision 
of  the  Act  of  Jaiuary  2£,  191+6,  that  the  council  of  St.  Joseph  has 
the  right  to  submit  these  propositions  at  the  general  election 
rather  than  at  a special  election* 


CONCLUSION. 

We  are,  therefore,  of  the  opinion  that  the  City  Council 
of  St.  Joseph,  by  proper  ordinances,  may  submit  the  proposition 
for  an  increased  tax  levy  to  the  voters  of  St*  Joseph  at  the  Nov- 
ember 2nd  General  election,  and  in  so  doing  is  not  caL ling  a 
special  election,  but  is  aval  ling  itself  of  another  alternative 
provided  by  statute,  namely,  the  submission  of  the  question  at  a 
regular  rather  than  a special  election,  and  that  in  so  doing  it 
cannot  provide  additions!  clerks,  because  the  clerks  at  the  general 
election  are  otherwise  provided  for  and  have  the  authority  and  the 
duty  under  the  election  law  to  conduct  the  receiving  and  the  rec- 
ording of  the  votes  on  the  said  propositions. 

In  answer  to  your  question  1 in  your  request  for  opinion, 
we  sire  of  the  opinion  that  the  election  on  the  propositions  sub- 
mitted by  the  city  will  not  be  a special  election,  but  will  prop- 
erly be  a part  of  the  general  election* 
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In  answer  to  your  question  2,  we  are  of  the  opinion 
that  there  Is  no  necessity  for  the  common  council  to  select  any 
Judges  and  clerks,  and  that  It  cannot  do  so  because  the  judges  and 
clerks  In  the  general  election  will  have  been  already  provided. 

Our  answer. to  your  question  2 also  answers  your  questions  3 and 


Respectfully  submitted. 


SAMUEL  a.  WATSON 
Assistant  Attorney  General 


APPROVED* 

i 

J.  a.  «m — 
Attorney  General 

smw/ld 
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SHERIFFS:  Sheriff  in  county  of  second  class 'may:  (1)  retain  coin*’’' 
pensation  for  official  services  in  civil  matters  not  to 
exceed  a yearly  sum  of  $3900*00;  (2)  sheriff  in  second 
class  county  may  not  retain  monthly  a sum  in  excess  of 
one-twelfth  of  $3900.00;  (3)  except  said  sheriff  may 
retain  during  last  month  of  his  official  year  a sufficient 
amount  as  will  cause  his  compensation  for  the  official 
year  to  reach  the  amount  of  $3900.00. 

December  7»  194# 


Mr.  william  B.  Morris,  Jr. 

Assistant  Prosecuting  Attorney 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  Sir: 

# 

Your  opinion  request  of  recent  date  reads  as  follows: 

"Section  4 of  H.  B.  939  t>3rd.  General 
assembly  which  was  approved  April  11, 

1946  (laws  of  Missouri,  1945  Page  1571) 
provides  in  part;  *It  also  shall  be  the 
duty  of  the  sheriff  to  charge,  collect 
and  receive,  on  behalf  of  the  county, 
every  fee,  penalty,  cnarge,  commission 
and  other  money  tnat  shall  accrue  to  him 
or  his  office  for  official  services 
rendered  in  civil  matters,  by  virtue  of 
any  statute  of  this  state,  and  all  such 
fees,  penalties,  charges,  commissions, 
and  other  money  collected  by  him,  shall 
at  the  end  of  each  month  be  paid  by  him 
to  the  county  treasurer,  as  hereafter 
provided,  less  that  amount  which  he  is 
hereinafter  authorized  to  retain.1 

"The  Sheriff  of  Buchanan  County  Missouri 
has  asked  me  to  request  your  opinion 
whether  he  should  pay  to  the  County 
Treasurer  the  reasonable  compensation 
allowed  him  by  the  County  Court  in  accord- 
ance with  the  provisions  of  Section  1159$ 

R.  S.  of  Missouri  1939  for  delivering  the 
ballots  to  the  judges  of  the  election  held  - 
November  2,  194o,  or  whetuer  .e  may  retain 
said  compensation  in  addition  to  the  maxi- 
mum sum  of  *3900  allowed  him  each  year  for 
his  official  services  in  civil  matters. 

"I  would  appreciate  receiving  your  opinion 
regarding  this  matter  at  your  earliest  con- 
venience." 
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Section  1159&,  R.  S.  Mo,  1939,  provides  that  the  delivery 
of  the  ballots  in  an  election  shall  be  made  by  the  sheriff  of 
the  county,  his  deputy,  or  constable  of  the  township,  who  shall 
be  allowed  a reasonable  compensation  for  his  services  to  be 
provided  for  by  the  county  court.  This  activity  by  the  sheriff 
is  obviously  a statutory  duty.  In  1945  the  63rd  General 
Assembly  passed  Article  13,  Chapter  99*  to,  R.S.A.,  (Laws  of 
Missouri  1945 » pp.  1570-1572)  and  several  sections  thereunder 
relating  to  compensation  of  sheriffs  in  regard  to  civil  matters 
in  counties  of  the  second  class.  As  you  state,  Buchanan  County 
falls  into  the  category  of  being  a county  of  the  second  class. 

In  the  Missouri  Revised  statutes  Annotated,  Volume  24,  page 
133,  is  found  Section  13547.204,  which  reads,  in  part,  as 
follows: 

* "It  also  shall  be  the  duty  of  tne  sheriff 
to  charge,  collect  and  receive,  on  be- 
half of  the  county,  every  fee,  penalty, 
charge,  commission  and  other  money  that  > 
shall  accrue  to  him  or  his  office  for 
official  services  rendered  in  civil  matters, 
by  virtue  of  any  statute  of  this  state,  and 
all  sucIT~feest  penalties,  charges,  commis- 
sions, and  other  money  collected  by  him, 
shall  at  the'  end  o!  each  month  be  paid  by 
him  to  the  county  treasurer,  as- Eerealter 
provided,  less  that  amount  which  he  is 
hereinafter  authorized  to  retain.  * * * *" 
(Underscoring  ours.) 

For  the  purposes  of  this  opinion,  we  are  assuming  that  the 
delivery  of  the  ballots  by  the  sheriff  is  a civil  matter,  and 
is  made  mandatory  by  virtue  of  a statute  of  this  state.  Section 
13547.203,  page  133,  to.  R.S.A.,  Volume  24,  is  the  only  statute 
providing  for  the  withholding  of  any  moneys  by  a sheriff  in  said 
Article  13#  As  seen  above,  Section  13547*204  authorizes  the 
sheriff  to  retain  certain  amounts.  This  authorization  is  ex- 
clusive, and  unless  the  provision  for  payment  found  in  Section 
1159$,  R.S.  Mo.  1939,  is  specifically  provided  for  in,  Article 
13,'  supra,  or  falls  within  the  provisions  of  Section  13547 #205, 
no  retention  of  said  moneys  can  be  made.  In  Section  13547.205 
it  is  provided: 

"In  counties  of  the  second  class,  the 
sheriff  is  hereby  authorized  to  with- 
hold and  retain,  as  compensation  for 
his  official  services  in  civil  matters, 
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from  the  fees,  penalties,  charges,  com- 
missions and  other  money  collected  by 
him  for  his  services  in  such  matters,  the 
cum  of  #3900.00  for  each  year  of  his 
official  term.  * * * *" 

This  portion  of  the  above  referred  to  statute  authorizes 
the  sheriff  in  a county  of  the  second  class  to  accumulate  and 
retain  for  his  official  services  in  civil  matters  the  stun  of 
#3900,00  for  each  year  of  his  official  term.  Said  section 
furtner  provides  the  method  or  basis  of  retention  of  moneys 
received  by  the  sheriff,  and  reads  as  follows: 

* *He  shall  not  retain,  during  any 
r one  month,  except  the  last  month  of  each 
year  of  his  official  term,  a sum  exceed- 
ing one-twelfth  of  the  aforesaid  #3900.00, 
and  any  amount  collected  and  received  in 
excess  of  said  one-twelfth  during  any  such 
month,  shall  be  paid  by  him  at  the  end 
thereof  to  the  county  treasurer.  * * *rt 

Under  that  portion  of  the  statute,  we  see  that  the  monthly 
amount  retained  by  a sheriff  for  his  official  services  in  civil 
matters  cannot  be  in  excess  of  one-twelfth  of  #3900.00  during 
any  month  of  his  official  term. 

The  only  exception  to  this  provision  is  found  in  the  re- 
maining portion  of  Section  13547*205,  supra,  wherein  it  pro- 
vides a method  of  retention  as  to  an  amount  in  excess  of  one- 
twelfth  of  #3900.00  where  his  pay  for  official  services  through- 
out the  year  would  fail  to  reach  the  sum  of  #3900.00  without 
the  retention  during  the  last  month  of  his  official  year  of  a sum 
in  excess  of  one-twelfth  of  #3900.00.  Said  remaining  portion  of 
Section  13547*205  reads  as  follows: 

"*  * * He  may,  during  tne  last  month  of 
any  year  of  his  official  term,  withhold 
from  the  amount  collected  and  received 
by  him  for  services  in  civil  matters 
during  such  month,  a sufficient  amount 
as  will  cause  his  compensation  for  the 
official  year  to  reach  the  sum  of  #3900.00. 

If  at  the  end  of  any  year  of  his  official 
term,  he  has  not  collected  and  retained  the 
sum  of  #3900.00,  he  may  withhold  and  retain 
a sufficient  amount,  from  moneys  collected 


* 
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by  him  in  civil  matters  in  the  succeeding 
year  of  his  official  term,  to  cause  his 
compensation  for  the  official  year  for 
which  he  has  not  received  his  full  com- 
pensation, to  amount  to  ^3900.00." 

Therefore,  we  see  that  whether  or  not  the  Sheriff  of 
Buchanan  County  is  authorized  to  retain  the  compensation 
awarded  him  for  the  discharge  of  the  duties  provided  for  in 
Section  11593,  supra,  is  dependent  upon  whether  or  not  said 
sheriff  has  collected  moneys  aggregating  *3900.00,  or  whether 
or  not  the  sum  he  will  collect  in  his  last  month  of  his  of- 
ficial year  will  fail  to  amount  to  *3900.00  without  the  re- 
tention of  the  "reasonable  compensation"  provided  for  in 
Section  11593,  supra.  In  no  event  is  the  sum  provided  for 
in  Section  11593,  supra,  a sum  over  and  above  and  exclusive 
to  the  provisions  of  Section  13347.205,  supra. 


CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  a 
sheriff  in  a county  of  the  second  class  may:  (1)  Retain  com- 
pensation for  his  official  services  in  civil  matters  not  to 
exceed  a yearly  sum  of  *3900. 00;  (2)  that  a sheriff  in  a county 
of  the  second  class  may  not  retain  monthly  for  rendering 
official  services  in  civil  matters  a sura  in  excess  of  one-twelfth 
of  4 3900. 00;  (3)  except  said  sheriff  of  a county  of  the  second 
class  may  retain  during  the  last  month  of  his  official  year  for 
official  services  in  civil  matters  a sufficient  amount  as  will 
cause  his  compensation  for  the  official  year  to  reach  the  sum 
of  *3900.00. 


Respectfully  submitted, 


APPROVED: 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


J.  b.  TnflLBE ZpZT 

Attorney  General  . 
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December  22,  I9I4.8 


Couury  joURTS: 
BaObLT  LAW: 

C O h£>T ITUT IONAL  LAW: 


Sec.  18,  Art.  6,  Conatitution,  Is  self -enforc- 
ing and  county  court  upon  request  and  charter 
commission  should  provide  in  budget  for  expense 
of  holding  election  for  approval  or  rejection 
of  charters  and  should  Include  in  budget  actual 
a$>4cB«be»s®2y  &$b&nses  of  the  charter  commission 
such  amount  to  be  determined  by  the  county  court 


Mr.  William  B.  Morris,  Jr. 

Legal  Advisor  to  County  Court 
Buchanan  County 
St.  Joseph,  Missouri 

Dear  3ir: 

This  is  in  answer  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"The  Charter  Commission,  appointed  by  the 
oircuit  and  probate  judges  of  Buchanan 
County  in  accordance  with  the  provisions 
of  Art  VI,  Sec  18  (g)  of  the  Constitution 
of  Missouri  of  191*5#  has  suggested  to  the 
County  Court  of  this  county  that  the  county 
budget  for  19l*9  include  a sum  adequate  to 
cover  the  proposed  expenditure  for  a special 
election  held,  as  provided  in  Art  VI,  Section 
18  (h)  (1)  for  the  purpose  of  enabling  the 
qualified  electors  of  Buchanan  County  to 
vote  upon  the  charter  framed  by  the  Commission. 

The  Charter  Commission  also  has  requested 
( the  County  Court  to  Include  in  the  county 
budget  the  stun  of  $10,000.00  which  is  to 
provide  for  the  payment  of  necessary  expenses 
of  the  Commission  Incurred  in  connection 
with  the  framing  of  said  charter. 


"As  you  are  aware,  the  annual  budget  for 
Buchanan  County  is  required  to  present  a 
complete  financial  plan  for  the  ensuing 
budget  year.  The  budget  for  the  year  191*9 
is  now  in  the  course  of  preparation,  and 
I would  appreciate  being  informed  at  your 
earliest  convenience  whether  in  your  opinion 
the  constitutional  provisions  relating  to 
the  adoption  of  county  charters  are  self 
executing  and  whether  the  County  Court  may 
without  any  legislative  enactment  include 
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ln  the  budget  for  19^9  the  oost  of  holding 
the  proposed  election  and  may  properly 
appropriate  a sum  adequate  for  such  purpose; 

"I  should  also  appreciate  receiving  your 
opinion  whe  ther  the  County  Court  may  with- 
out legislative  authority  properly  include 
in  the  budget  for  19^9  and  appropriate  a 
sum  of  money  sufficient  to  cover  the  aotual 
and  necessary  expenses  incurred  by  the 
cpmmiasion  in  framing  the  Charter,  and  if 
so,  whether  the  County  Court  or  the  Com- 
mission shall  finally  determine  what 
expenses  are  necessary  and  the  amount 
thereof.  In  this  connection,  it  will  be 
noted  that  Article  VI,  Section  19  of  the 
Constitution  relating  to  the  framing  and 
adoption  of  oharters  by  cities  having  over 
10,000  inhabitants  specifically  provides 
' that  all  necessary  expenses  of  the  Commission 
shall  be  paid  by  the  city,  whereas  Art.  VI, 

Section  lo  of  said  Constitution  relating 
to  county  charters  is  entirely  silent  in 
this  regard." 

Section  Id,  Article  VI  of  the  Constitution  of  Missouri, 
191+5,  provides  for  the  framing  and  adoption  of  the  county 
charters  by  any  county  in  this  state  containing  more  than 
65,000  inhabitants.  Such  section  is  a long  and  complete  one 
and  sets  out  in  full  detail  the  procedure  for  framing  and 
adopting  a county  charter.  The  general  rule,  with  regard  to 
whether  or  not  a constitutional  provision  is  self -enforcing, 
is  found  in  12  C.J.  page  729  and  provides  as  follows i 

^Constitutional  provisions  are  self -execut- 
ing when  there  is  a manifest  intention  that 
they  should  go  into  immediate  effect,  and 
no  ancillary  legislation  is  necessary  to 
the  enjoyment  of  a right  given,  or  the 
enforcement  of  a duty  imposed. * " 

Suoh  rule  was  cited  with  approval  by  our  Supreme  Court 
in  the  oase  of  State  vs.  Sills,  28  S.W.  (2d)  363*  It  is  our 
opinion  that  Section  18,  Article  VI  of  the  Constitution  is 
self -enforcing  and  requires  no  legislation  to  put  it  into 
effect. 
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While  the  Legislature  has  enacted  laws  to  implement 
Section  19#  Article  VI  of  the  Constitution  relating  to  fram- 
ing of  charters  by  cities  containing  over  10,000,  such  laws 
being  found  as  Sections  1 and  2,  Laws  of  Missouri,  1 91+5# 
page  1309#  we  do  not  believe  that  such  legislative  determina- 
tion prevents  Section  18,  Article  VI  of  the  Constitution 
being  held  to  be  self-enforcing.  Section  2 of  Laws  of  Missouri, 
1945#  page  1309#  provides  for  the  Board  of  Election  Commissioners, 
or  other  officials  having  charge  of  municipal  elections  in 
cities  of  over  10,000,  to  give  the  notice  and  determine  the 
form  of  ballot  and  details  of  the  election  in  accordance  with 
the  elections  laws  of  the  state  applicable  to  such  cities. 

It  is  to  be  noted  that  Section  18  (i).  Article  VI  of  the 
Constitution  provides  for  the  proper  body  to  give  the  notice 
of  elections  as  provided  for  in  such  section.  It  is  our  view 
that  Section  18  (h),  providing  for  the  fixing  of  the  date  of 
the  election  by  the  Charter  Commission  and  the  submission  by 
the  Commission  in  its  discretion  of  alternative  sections  or 
articles,  read  in  conjunction  with  Section  18  (i),  provides 
that  the  form  of  ballot  must  be  determined  by  the  officials 
charged  with  conducting  elections  in  the  county.  It  is  further 
our  view  that  such  election  must  be  conducted  in  accordance 
with  the  general  election  laws  of  the  state.  Therefore,  we 
believe  that  those  matters  contained  in  Section  2,  Laws  of 
Missouri,  1945*  page  1309,  with  reference  to  charters  in  cities 
of  over  10,000,  are  sufficiently  set  out  in  Section  18  of 
Article  VI,  so  that  such  section  is  self -enforcing. 

Under  Sections  16  and  17  of  Article  IX  of  the  Constitution 
of  Missouri  of  1875#  which  were  provisions  relating  to  charters 
of  cities  of  over  100,000  population,  the  General  Assembly  in 
1887  enacted  some  54  sections  and  provided  in  Section  5#  Laws 
of  Missouri,  1887#  page  43#  with  relation  to  the  form  of  the 
ballot,  as  follows  * 

" # # At  such  eleotion  the  form  of  the 

ballots  may  be  'for  the  charter,'  followed 
by  sufficient  space  to  the  right  thereof, 
on  which  may  be  written  or  printed  the 
words  'yes'  or  'no,'  in  accordance  with 
the  choice  of  the  person  voting  such  ballot. 

In  the  event  of  any  alternative  section 
or  article  being  presented  for  the  choice 
of  the  voters,  any  form  of  ballot  may  be  , 
used  which  will  clearly  indicate  the  choice 
of  the  person  voting  such  ballot  between 
such  alternative  sections  or  articles.* 
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The  courts  have  upheld  a charter  of  Kansas  City  adopted 
under  such  constitutional  provisions  and  laws.  Since  the 
provisions  found  in  Section  18  of  Article  VI  are  as  sufficient 
in  regard  to  the  form  of  the  ballot  at  a charter  eleotion  as 
were  such  laws,  it  is  our  view  that  suoh  constitutional  pro- 
vision is  self-sufficient  and  needs  no  laws  to  carry  it  into 
effeot • 

Since  the  cost  of  holding  county  elections  is  one  enjoined 
upon  the  counties,  we  believe  it  to  oe  clear  that  upon  request 
of  a Charter  Commission  properly  appointed,  the  county  court 
must  include  in  lta  budget  an  amount  sufficient  to  pay  the 
expenses  of  an  election,  the  date  of  which  is  to  be  set  by 
the  Charter  Commission  in  its  budget.  In  the  case  of  Lancaster 
vs.  County  of  Atchison,  180  S.W.  (2d)  70 6,  the  Supreme  Court, 
in  discussing  the  powers  of  counties,  said  l.c.  708: 

"Both  parties  to  this  suit  agree  that 
counties,  like  other  public  corporations, 

♦can  exercise  the  following  powers  and  no 
others:  (1)  those  granted  in  express 

words;  (2)  those  necessarily  or  fairly 
implied  in  or  incident  to  the  powers 
expressly  granted;  (3)  those  essential 
to  the  declared  objects  and  purposes  of 
the  corporation--not  simply  convenient, 
but  indispensable,  -a  # •»  * " 

From  the  provisions  of  Section  18  of  Article  VI  of  the 
Constitution  providing  that  the  Charter  Commission  is  to  frame 
a charter  to  be  voted  upon  by  the  people,  we  believe  it  to 
be  one  of  the  incidental  powers  of  the  county  to  pay  the 
expenses  necessarily  incurred  in  framing  suoh  a charter.  In 
the  case  of  Rinehart  vs.  Howell  County,  153  S.W.  (2d)  38I,  the 
Supreme  Court  held  that  necessary  expenses  Incurred  by  a pro- 
seouting attorney  in  the  discharge  of  his  offiolal  duties 
should  be  paid  by  the  county.  We  believe  the  rule  to  be 
equally  applicable  here  and  hold  that  the  expenses  necessarily 
incurred  by  the  Charter  Commission  in  framing  a charter  for 
Buchanan  County  should  be  included  in  the  county  budget. 
However,  the  necessary  expenses  of  the  Charter  Commission  and 
the  amount  to  be  budgeted  for  suoh  necessary  expenses  is  a 
matter  to  be  determined  by  the  county  court.  We  believe  the 
fact  that  Section  18  of  Article  VI  of  the  Constitution  is 
silent  with  regard  to  the  payment  of  neoessary  expenses  of  the 
Charter  Commission,  while  Section  19  of  Article  VI,  relative 
to  city  charters,  provides  that  the  necessary  expenses  of  the 
Commission  are  to  be  paid  by  the  city,  does  not  make  it  any 
the  less  the  duty  of  the  county  to  pay  the  neoessary  expenses 
of  such  Commission  as  suoh  neoessary  expenses  are  determined 
by  the  county  oourt. 


Mr.  William  B.  Norris,  Jr 


CONCLUSION 


It  is  the  opinion  of  this  department  that  Section  10  of 
Article  VI  of  the  Constitution  of  Missouri,  1 9hSt  is  self* 
enforcing.  It  is  further  -the  opinion  of  this  department  that 
when  requested  by  the  County  Charter  Commission,  it  is  the 
duty  of  the  co  nty  court  to  include  in  its  budget  a sum 
sufficient  for  defraying  the  expense  of  an  election  held 
for  the** acceptance  or  rejection  of  a charter  framed  by  such 
Commission.  It  is  further  tne  opinion  of  this  department 
that  the  necessary  expense  of  suoh  Commission  in  framing  a 
charter  should  be  included  in  the  county  budget  and  that  the 
amount  of  such  necessary  expense  is  to  be  determined  by  the 
cocrt. 

Respectfully  submitted. 


C.  B.  bUHNB,  Jh. 

Assistant  Attorney  General 


APPROVED l 


TTOJOT 

Attorney  General 
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PROBATE  COURTS: 
INSANE  PERSONS: 


Further  insanity  hearing  not  necessary  when 
pay  patient  made  county  patient. 


January  15,  1948 


Honorable  T.  L.  Parrish 
Judge  of  the  Probate  Court 
Cole  County 

Jefferson  City,  Missouri 
Dear  Judge  Parrish: 

This  is  in  reply  to  your  letter  of  recent  date  requesting  an 
opinion  from  this  department,  which  reads  as  follows: 

"I  would  like  to  obtain  an  opinion  for  judg- 
ment of  insanity  where  a person  has  been  a 
private  patient  in  the  hospital  and  his  funds 
run  out  and  they  want  to  be  put  on  the  county. 

The  question  is,  does  this  Court  have  to  have 
a hearing  and  adjudge  them  insane,  and  the 
County  pay  the  expenses?" 

The  support  and  expenses  of  an  insane  person  admitted  to  a 
state  hospital  for  the  insane  shall  be  paid  for  out  of  the  estate 
of  such  insane  person.  However,  if  such  insane  person  shall,  at 
any  time,  come  under  the  classification  of  "insane  poor  persons," 
such  person  shall  be  maintained  at  such  hospital  by  the  proper 
county.  Section  501,  R.S.  Mo.  1939. 

The  question  presented  concerns  the  proper  procedure  by 
which  a pay  patient  in  a state  hospital  for  the  insane  is  made  a 
county  patient.  If  the  probate  court  of  the  proper  county  finds 
that  a pay  patient  has  not  estate  sufficient  to  support  him  at 
such  hospital,  said  court  may  order  a certificate  setting  forth 
this  fact  transmitted  to  the  superintendent  of  such  hospital. 

Upon  receipt  of  such  certificate  by  the  superintendent,  the  pa- 
tient is  considered  a county  patient  and,  as  such,  shall  there- 
after be  supported  by  the  proper  county.  See  The  State  ex  rel. 
Yarnell  v.  Cole  County  Court,  80  Mo.  80. 

Section  9346,  Laws  of  Missouri,  1945,  page  912,  provides: 

"If  the  probate  court  of  the  proper  county 
shall  so  order,  the  clerk  thereof  shall 
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transmit  to  the  superintendent  a certificate, 
under  his  official  seal,  setting  forth  that 
any  patient  in  a state  hospital  has  not  estate 
sufficient  to  support  him  therein.  Upon  the 
receipt  of  such  certificate  by  the  superinten- 
dent, such  person  shall  be  a county  patient  of 
such  county,  and  shall  be  supported  by  such 
county,  as  provided  by  this  article  in  the  cases 
of  poor  patients." 

The  order  of  the  probate  court,  when  certified  to  the  super 
intendent  of  the  state  hospital,  is  binding  on  the  county  and  is 
all  that  is  required  to  make  a pay  patient  a county  patient. 
Therefore,  a further  insanity  hearing  is  unnecessary. 

CONCLUSION 

In  view  of  the  foregoing,  it  is  the  opinion  of  this  depart- 
ment that  a further  insanity  hearing  is  not  required  when  it  be- 
comes necessary  for  a pay  patient  in  a state  hospital  for  the  in 
sane  to  be  transferred  to  county  expense. 

Respectfully  submitted, 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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tffoUNTY  MEMORIAL  HOSPITAL:  Private  or  pay  patients  are  eligible 

for  admission  into  a county  memorial 
hospital  or  a memorial  addition  to  an 
existing  county  hospital. 


May  19,  1948 


Honorable  Ton  Proctor 
Missouri  State  Representative 
Greenfiold,  Missouri 
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Dear  Mr,  Proctor: 

Your  letter  of  recent  date  requesting  the  opinion  of  this 
department  for  tho  into rpro tat ion  of  House  Bill  No,  756  of  the 
63rd  General  Assembly,  and  Donate  Bill  No.  322  of  the  64th 
General  Assoubly,  roods  as  follows: 

» 

"We  contemplate  building  a hospital  how 
in  Dado  County.  Of  course  we  aim  to  use 
the  £10,000,00  as  provided  for  in  Senate 
Bill  322  and  Houod  Bill  756. 

"Now  wo  desire  the  opinion  of  your  offioe 
as  to  whether  a county  In  building  and 
maintaining  a County  Hospital  as  provided 
for  under  House  Bill  756  and  Senate  Bill 
322  would  be  permitted  to  admit  private 
or  paid  patients," 

Tho  questions  prosontod  by  your  lettor  aro: 

1.  Can  private  or  pay  pa ti onto  bo  admitted  to  a county 
hospital  under  House  EI11  No,  756,  passed  by  the  63rd  General 
Assembly  and  approved  April  10,  1946,  as  found  at  pages  983- 
986,  inclusive.  Laws  of  Missouri,  1945? 


2.  Can  private  or  pay  patients  be  admitted  to  a county 
memorial  hospital,  or  a memorial  addition  to  an  existing 
county  hospital,  as  provided  for  In  Senate  Bill  No,  322, 
passed  by  the  64th  General  Assoribly  and  approved  April  13, 

, 1948? 

House  Bill  No,  756,  supra,  as  approved,  repealed  Sections 
15192  to  15197,  both  inclusive  of  Article  4,  Chapter  126,  R, 

S.  Mo.  1939,  and  roenacted  in  lieu  thereof  four  new  sections 
to  be  known  as  Sections  15192  to  15195,  both  inclusive.  Sec- 
tion 15193  of  the  above  approved  House  Bill,  Laws  of  Missouri, 

1945,  was  repealed  by  House  Bill  No.  24,  passed  by  the  64th 
General  Assembly  and  approved  July  7,  1947,  and  two  new  sections  were 


Hon.  Tom  Proctor 


<2 


enacted  in  lieu  thereof,  to  ho  known  as  Sections  15193  end 
15193a,  Laws  of  Missouri,  1947,  page  323.  These  new  sections, 
together  with  Sections  15198  to  15209,  both  inclusive,  R.  S. 

Mo.  1939,  constitute  now  Article  4,  Chapter  126,  R.  S.  Mo. 

1939. 

Section  15192,  page  984,  Laws  of  Missouri,  1945,  in  part 
roads:  1 ^ 

"The  county  courts  of  the  several  counties 
of  this  state  are  hereby  authorized,  as 

, provided  in  this  Article,  to  establish, 
construct,  equip,  improve,  extend,  repair 
and  maintain  public  hospitals,  * * * * " 

Section  15193,  Laws  of  Missouri,  1947,  page  323,  provides 
that  the  county  court  shall  appoint  five  trustees  chosen  from 
the  citizens  at  large,  with  reference  to  their  fitness  for 
such  office,  all  residents  of  the  county,  not  more  than  three 
of  said  trustees  to  be  residents  of  the  city,  town  or  village 
in  which  said  hospital  is  to  be  located,  who  shall  constitute 
a board  of  trustees  of  said  public  hospital. 

Section  15202,  R,  S,  Mo.  1939,  provides  that:' 

"Every  hospital  established  under  this 
article  shall  be  for  the  benefit  of  the 
inhabitants  of  such  county  and  of  any 
person  falling  s ick  or  being  injured  or 
maimed  within  its  limits,  but  every  such 
Inhabitant  or  person  who  is  not  a pauper 
3hall'  pay  "to  such  'board  of  hospital  trustees 
or  such  officer  as  it  shall  designate  for 
such  county  public  hospital,  a reasonable 
compensation  for  occupancy,  nursing,  care, 
medicine,  or  attendants,  according  to  the 
rules  and  regulations  proscribed  by  said 
board,  * # # " 

(Underscoring  ours.) 

The  above  section  specifically  provides  for  admitting 
patients  to  county  public  hospitals  who  are  not  paupers  and 
who  shall  pay  roasonable  compensation  for  the  benefits  received 
therein.  House  Bill  No.  756,  Laws  of  Missouri,  1945,  did  not 
change  Section  15202,  R.  S.  Mo.  1939,  and,  therefore,  private 
or  pay  patients  can  be  admitted  to  a county  public  hospital. 
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Referring  to  Senate  Bill  No.  322,  approved  April  15, 

1948  (by  a Joint  resolution  of  the  Legislature  will  become 
effective  July  19,  1948,  beipg  90  days  after  rocossing  of 
Legislature  for  more  than  30  days),  in  its  true  nfeaning  pro- 
vides for  a monument  to  be  erected  in  memory  of  the  service 
men  and  women  of  our  state  and  country  of  Y.rorld  War  II,  and 
provides  that  this  monument  shall  bo  in  the  form  of  a county 
memorial  hospital,  or  a memorial  addition  to  an  existing 
oounty  hospital.  Section  1 of  this  bill  provides  that  upon 
certification  to  the  Governor  by  the  bounty  court  that  such 
county  has  available  an  adenuato  sum  of  money  to  be  used  for 
the  purchase  or  erection  and  tine  operation  of  a county  mem- 
orial hospital  or  a raoraorial  addition  to  an  existing  county 
hospital  commemorating  tho  sorvioes  of  our  armed  forces  during 
World  War  II,  then  such  county  shall  bo  eligible  to  receive 
state  financial  aid  to  build  such  a memorial  hospital  or  a 
memorial  addition  to  an  existing  county  hospital,  which  has 
been  certified  to  the  Governor  by  the  director  of  the  division 
of  health  and  is,  in  his  Judgmont,  in  the  interest  of  nubile 
hoalth  and  welfare.  Without  making  reference  to  the  limita- 
tion of  tho'  use  of  such  memorial,  except  that  such  memorial 
shall  be  a hospital  for  the  interest  of  public  health  and 
welfare,  we  think  that  Senate  Bill  No.  322  should  be  read  in 
connection  with  the  sections' in  Article  4,  Chapter  126,  R.  S. 
Mo.  1939,  and  the  amendments  thereto. 

We  are  unable  to  interpret  the  action  of  the  Legislature 
in  passing  these  new  sections  to  roatrict  or  limit  the  type 
of  patient  who  shall  be  admitted  to  tho  county  memorial 
hospital  or  to  a memorial  addition  to  an  existing  epunty 
hospital,  and  when  tho  same  lias  been  completed  and  dedicated 
to  its  purpose,  the  intent  of  Senate  Bill  No.  322,  supra,  has 
for  all  practicable  purposes  boon  complied  with,  and  the  use 
of  said  memorial  would  be  under  the  rules  and  regulations  now 
prescribed  in  Article  4,  Chapter  126,  R.  S.  Mo.  1939,  as 
amended,  applying  to  county  public  hospitals,  and  we  do  not 
think  that  the  Legislature  intended  that  private  or  pay 
patients  should  bo  prohibited  from  being  admitted  into  such 
hospital. 


CONCLUSION 


Therefore,  It  Is  the  opinion  of  this  department  that 
private  or  pay  patients  are  eligible  for  admission  into  a 
county  memorial  hospital,  or  a memorial  addition  to  an  existing 
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county  hospital,  oractod  In  accordance  tfith  Senate  Bill  No. 
322,  passed  by  the  64th  Genoral  Assembly  and  approved  by  the 
Governor  on  April  13,  1948,  effective  July  19,  1948. 


Respectfully  submitted. 


GORDON  P.  WEIR 
Assistant  Attorney  General 


APPROVED* 


J.  B.  totOR  /X 
Attorney  General/ 
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MUNICIPALITIES: 
STREETS • 

TRAFFIC  *REGUIATIONS; 


/ 


Kansas  City  may  enact  ordinances  providing 
for  reversible  lanes  for  expediting  traffic 
on  Broadway  from  Linwood  to  Westport  Avenue. 


FILED 


July  8,  191(8 


Honorable  David  M.  Proctor 
City  Counselor 
28th  Floor*  City  Hall 
Kansas  City  6,  Missouri 


Dear  Sir: 

t 

This  is  in  reply  to  your  letter  of  recent  date*  wherein 
you  request  an  opinion  from  this  department  on  the  question 
of  the  authority  of  the  City  of  Kansas  City*  under  state 
statutes*  to  establish  a "reversible  lane"  for  traffic  on 
Broadw^  from  Linwood  Boulevard  to  Westport  Avenue. 


The  state  statutes  applicable*  and  to  which  you  refer 
in  you r letter*  are  Section  83 85*  R«  3.  Mo.  1939*  sub-section 
(e)  of  which  provides  as  follows: 


"(e)  An  operator  or  driver  meeting  another 
vehicle  coming  from  the  opposite  direction 
on  the  same  highway  shall  turn  to  the  right 
of  the  center  of  the  highway  so  as  to  pass 
without  interference." 

Also  Section  83 95? » R.  S.  Mo.  1939*  as  amended  in  Laws  of 
Missouri*  1 9k3»  page  660*  sub-seotion  (b)  of  whioh  provides 
as  follows: 


. "(b)  Municipalities  may*  by  ordinance* 
make  additional  rules  of  the  road  or  traffic 
regulations  to  meet  their  needs  and  t^afflo 
conditions!  establish  one-way  streets  and 
provide  for  the  regulation  of  vehicles 
thereon;  require  vehicles  to  stop  before 
crossing  oertaln  designated  streets  and 
boulevards;  limit  the  use  of  certain  desig- 
nated streets  and  boulevards  to  passenger 
vehicles;  prohibit  the  use  of  certain 
designated  streets  to  vehicles  with  metal 
tires*  or  solid  rubber  tires;  regulate  the 
parking  of  vehicles  on  streets  by  the  in- 
stallation of  parking  meters  for  limiting 
the  time  of  parking  and  exaoting  a fee 
therefor  or  by  the  adoption  of  any  other 
regulatory  method  that  is  reasonable  and 
practical  and  prohibit  or  control  left- 
hand  turns  of  vehicles;  require  the  use 
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of  signaling  devises  on  all  motor  vehicles, 
and  prohibit  sound-producing  warning  devices, 
except  horns  directed  forward.  Ho  ordinance 
shall  be  valid  which  oon tains  provisions 
oontra ry  to  or  in  oonfllot  with  this  article, 
exoept  as  herein  provided,” 

Section  31-37  of  the  Revised  Ordinances  of  Kansas  City 
for  191+6,  provides  in  part  as  follows  i 

"Upon  all  streets  of  sufficient  width, 
exoept  upon  one-way  streets,  the  driver 
of  a vehicle  shall  drive  the  same  upon  the 
right  half  of  the  roadway  exoept  when  the 
right  half  is  out  of  repair  and  for  such 
reason  impassable,  or  when  overtaking  and 
passing  another  vehicle,  subject  to  the 
limitations  set  forth  in  section  31-1+1  • 

"In  driving  upon  the  rl^it  half  of  a road- 
way, the  driver  shall  drive  as  olosely  as 
practicable  to  the  right-hand  edge  or  curb 
of  the  roadway  exoept  when  overtaking  or 
passing  another  vehicle  or  when  placing  a 
vehicle  in  a position  to  make  k left  turn.” 

t 

Seotlon  31-39  of  said  Ordinances  provides  as  follows) 

"On  all  streets  divided  by  a parkway,  walk, 
medial  strip,  sunken  way  or  viaduot,  vehi- 
cles shall  keep  to  the  right  of  such 
divisions.” 

Broadway  being  one  of  the  boulevards  of  the  City  of 
Kansas  City,  the  oontrol  of  trafflo  thereon  is  vested  in  the 
council  and  park  board.  Under  Seotlon  55  of  Article  3 of  the 
charter  of  the  City  of  Kansas  City,  Revised  Ordinances  of 
191+6,  page  120,  it  is  provided  as  follows,  in  parti 

" * e * The  council  shall  have  power,  and 
it  shall  be  its  duty  upon  recommendation 
of  the  board,  to  pass  ordinances  for  the 
regulation  and  orderly  government  of  parks, 
parkways,  boulevards  and  public  grounds, 
and  to  prescribe  fines  and  penalties  for 
the  violation  of  such  ordinances.  The 
council,  upon  recommendation  of  the  board, 
may  regulate  the  traffic  on  all  boulevards. 
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parkways  and  highways  under  its  oontrol, 
and,  upon  like  recommendation,  it  may 
reguli  te  the  kind  and  character  of  all 
vehioles  used  on  or  passing  over  the  same, 
and  the  width  and  kind  of  tires  used 
thereon,  and  may  exolude  heavy  traffic 
or  any  kind  of  vehicle  used  or  operated 
for  commeroialpurpoaes  from  boulevards, 
parkways  and  parks,  ****** 

This  charter  provision  vests  in  the  council,  on  recommend- 
ation of  the  park  board,  authority  to  pass  ordinances  regulating 
traffic  on  boulevards,  etc.  Pursuant  to  this  authority, 
ordinances  providing  for  speed  regula  tion,  parking,  control 
and  movement  of  traffic  on  boulevards  have  been  enacted. 

Sections  31-37  and  31-39,  supra,  are  examples  of  ordinances 
enaoted  under  the  foregoing  authority. 

Section  31-97  of  said  Revised  Ordinances  imposes  a 
penalty  on  a person  who  operates  a vehicle  on  certain  boulevards 
in  the  opposite  direction  of  that  designated  for  the  movement 
of  traffic, 

A one-way  trafflo  arrangement,  such  as  you  have  described 
in  your  letter,  would  appear  to  be  in  conflict  with  Section 
8385,  supra,  which  requires  persons,  when  operating  motor 
vehioles,  to  keep  as  near  the  right-hand  side  of  the  hlgjhway 
as  practicable.  However,  suoh  arrangement  would  be  legal  if 
the  statutes,  charter  and  ordinances  of  olties  make  exceptions 
to  trafflo  in  suoh  olties, 

1 

Kansas  City  is  organized  and  operated  under  a special 
oharter,  and  from  an  examination  of  the  charter  and  ordinance 
provisions  referred  to  herein,  it  appears  that  provisions  for 
one-way  traffic  on  certain  streets  and  boulevards  have  been 
made. 

Under  Seotion  19  of  Article  VI  of  the  Constitution  of 
Missouri,  19kS»  olties  containing  a population  of  over  10,000 
inhabitants  may  adopt  a charter  for  their  own  government. 

This  oharter,  so  adopted,  must  be  consistent  with  and  subject 
to  the  Constitution  and  laws  of  the  state.  This  section  of 
the  19k$  Constitution,  with  the  exception  of  soma  amendments, 
not  pertinent  here,  was  brought  down  from  the  Constitution  of 
1875,  Section  16,  Article  IX. 

In  the  case  of  State  ex  rel.  vs.  Jost,  265  Vo*  5l#  the 
court  held  that  the  charter  of  Kansas  City  is  subjeot  to  the 
laws  of  the  state  in  all  matters  of  state  conoern. 
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In  the  case  of  Kansas  City  vs.  Field,  194  S.W,  39#  the 
court,  in  discussing  the  question  of  the  application  of  state 
laws  to  Kansas  City,  said,  l.c.  1+1 : 

" * * * It  is  self-evident  that  since 
Kansas  City  is  in  Jackson  county  and 
therefore  an  integral  component  of  the 
state  of  Missouri,  the  general  laws  of 
the  state  run  there,  and  will  control 
unless  the  Constitution  or  other  laws 
passed  pursuant  thereto  have  abdicated 
this  right  of  control.  * * # # " 

In  Volume  2 5#  Am.  Jur.,  page  548#  Section  255*  under  the 
subject  of  powers  of  municipalities  and  other  local  authorities 
over  highways,  we  find  the  following  mile  which  ham  been 
applied  in  Missouri i 

> 

" * As  a general  rule  , however,  in 
this  country  the  control  and  supervision 
of  streets  and  o th<  r public  ways  is,  to  a 
greater  or  less  extent,  delegated  to  the 
lo cal  governmental  authority.  ****«" 

In  the  case  of  Perrenbach  et  al.  vs.  Turner  et  al.,  66 
Mo.  4^9#  the  oourt,  in  treating  the  question  of  the 

authority  of  the  City  of  St*  Louis  over  streets,  saidt 

" * * * The  legislature  represents  the 
public  at  large,  and  has  paramount  auth- 
ority over  all  public  highways,  no  matter 
how  ao quire d.  This  authority  may  be,  and 
is,  to  a large  extent,  delegated  to  the 
olty  of  St.  Louis  over  the  streets  therein.  « *" 

The  Missouri  lawmakers,  recogiising  the  above  principle 
as  a policy  of  the  state,  enacted  said  sub-section  (b)  of 
Seotlon  8395,  Laws  of  Missouri,  1943#  page  659#  hereinabove 
set  out. 

In  dlsoussing  the  authority  of  a city  over  its  streets 
under  this  section,  the  oourt,  in  the  oase  of  Wllhoit  et  al, 
vs.  City  of  Springfield,  171  S.W.  (2d)  95#  said,  l.c.  98 : 

"That  cities  have  the  authority  to  reguiAte 
parking  under  its  police  power  is  not  open 
to  question  so  long  as  they  are  not  unreason- 
able in  their  regulatory  measures.  Baker  v. 

Easier,  218  Mo.  App.  1,  274  S.W.  1095.  They 
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may  designate  streets  or  parts  of  streets 
within  its  limits  upon  whloh  parking  shall 
either  be  prohibited  absolutely  or  else 
re s trio ted  to  a limited  time;  *and  so  long 
as  the  ordinance  is  reasonable  and  necessary 
for  the  public  safety,  the  courts  will  have 
no  recourse  but  to  enforce  it,  if  no  other 
obstacle  to  its  validity  exists* • * * * " 

Also  in  the  case  of  State  ex  rel*  Audrain  County  vs* 
City  of  Mexico,  197  3*W.  (2d)  300,  the  question  there  under 
consideration  was  whether  the  City  of  Mexico  had  authority 
to  erect  parking  meters  on  the  street  around  and  adjoining 
the  Courthouse*  In  speaking  of  the  police  powers  of  the 
cities  in  such  oases,  the  oourt  said,  l.o*  303 i 

" * * * Municipal  corporations  are  the 
result  of  a voluntary  association  of  the 
inhabitants  sanctioned  by  the  State  primar- 
ily for  the  purpose  of  local  self-govern- 
ment subordinate  to  the  State  and  at  the 
same  time  constituting,  although  secondary, 
an  effective  instrumentality  for  the  admin- 
istration of  governmental  affairs*  A charter, 
defining  their  powers  and  duties,  is  essen- 
tial to  their  creation  and  existence,  which 
is  effected  upon  * incorporation* 1 Cities 
have  been  a chief  factor  in  human  progress. 

They  exerolse  policy  making  authority  and 
have  legislative  powers  for  their  local 
overnment.  **********  Otoe  in- 
dispensability  of  local  self-government 
arises  from  problems  Implicit  in  the  safety, 
order,  health,  morals,  prosperity,  and 
general  welfare  of  thickly  populated  areas « 
*********  The  jurisdiction  of  the 
city  attaches  and  that  of  the  county  ceases 
when  rural  or  county  territory  is  annexed 
to  a municipality*  ******  Within  its 
authorised  sphere  of  action,  a city  has 
been  termed  'a  miniature  state*1  Paulsen 
v.  City  of  Portland,  ll*9  U.3.  30,  38,  13 
S.  ct.  750,  753,  37  L.  Ed.  637.  This  policy 
of  government  has  received  practical  recog- 
nition by  the  General  Assembly  of  Missouri* 

"The  State  of  Missouri  has  delegated  to 
the  City  of  Mexico  as  a city  of  the  third 
class  authority  to  prevent  the  obstruction 
of  its  sidewalks  and  streets  by  vehicles 
(Sec.  6952,  R.  3.  1939,  Mo.  R.3.A.)  and. 
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along  with  other  cities  of  the  3tate, 
specific  authority  to  * * * by  ordinance, 
make  additional  rule  s of  the  road  or  traff io 
regulations  to  meet  their  needs  and  traffic 
conditions;  # # regulate  the  parking  of 

vehicles  on  streets  by  the  installation 
of  parking  meters  for  limiting  the  time 
of  parking  and  exacting  a fee  therefor  or 
by  the  adoption  of  any  other  regulatory 
method  that  is  reasonable  and  practical 
«<*■».'  Laws  I9J4.3,  pages  6 59-661#  amend- 
ing bee.  8395,  R.  3.  1939,  Mo.  R.  3.A.  Said 
Sec.  8395  is  a part  of  Art.  I of  Chap.  ]+£, 

R.  3.  1939,  Mo.  R.3.A.  Section  8366  thereof 
provides  in  part)  'This  article  shall  be 
exclusively  controlling  on  the  * * * regu- 
lation * * * of  motor  vehicles,  their  use 
on  the  public  highways'  et  cetera.  And 
Sec.  8367 , Id.,  entitled  'Definitions, ' 
defines  'Highway*  as:  'Any  public  tharougi- 
faro  for  vehicles,  including  state  roads, 

• county  roads  and  public  streets,  avenues, 
boulevards,  parkways  or  alleys  in  any 
municipality.*"  1 

In  addition  to  the  authority  granted  to  a municipality 
by  sub-section  (b)  of  Sedtion  8395,  supra,  to  establish  one- 
way streets,  it  is  provided  that  they  may,  by  ordinance,  make 
additional  rules  of  the  road  or  traffic  regulations  to  meet 
their  needs  and  traff io  conditions.  Therefore,  it  would  seem 
that  the  City  of  Kansas  City,  by  virtue  of  the  authority 
under  its  charter  and  the  authority  under  Section  8395,  supra, 
would  be  authorized  to  enact  ordinances  regula  ting  traffic 
on  Broadway,  providing  for  "reversible  lanes"  thereon  and  fix- 
ing the  hours  in  which  traffic  may  be  required  to  travel  in 
certain  directions,  subject  to  such  ordinances  and  regulation 
being  reasonable. 

\ t 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  department  that  the 
City  of  Kansas  City  has  authority,  under  the  state  statutes, 
to  establish  a "reversible  lane"  for  traffic  on  Broadway  from 
Linwood  Boulevard  to  Westport  Avenue,  subject  to  such  ordinances 
and  regulation  being  reasonable. 


Respectfully  submitted. 


APPROVED: 

I 


TYRE  W.  BURTON 
Assistant  Attorney  General 


J."EYTA7XaS 

Attorney  General 
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ClftCtJlF  CLERKS: 
RECORDERS: 
PEES: 


Circuit  clerk ’-s*"  and  recorder's  fees 
collected  under  provisions  of  House 
Bill  No.  65  of  the  64th  General  Assembly 
must  be  turned  into  the  county  treasury. 


July  16,  1948 
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r,  B.  E.  .iagland 
Chief  Clerk  . 

State  Auditor’s  Office 
Jefferson  City,  Missouri 


'Dear  Sir: 

A 

This  is  in  reply  to  your  request  for  an  opinion,  which 
reads  as  follows: 

"v;e  have  received  several  requests  for 
information  from  circuit  clerks  and 
recorders  concerning  the  fees  to  be 
collected  for  performing  the  duties 
outlined  in  House  Bill  Ho,  65,  passed 
by  the  64th  General  Assembly  and  ap- 
proved May  10,  1948, 

^ "Will  you  kindly  give  us  an  opinion 

as  to  whether  or  not  the  fees  provided 
for  by  House  Bill  No,  65  ore  account- 
able fees?" 

The  fees  of  which  you  speak  above  are  contained  in  Sections 
35  and  37  of  House  Bill  Ho,  65,  and  read  as  follows: 

"Section  35,  Every  officer  authorized 
to  issue  marriage  licenses  shall  be  paid 
a recording  fee  of  fifty  cents  for  each 
marriage  certificate  filed  with  him  and 
reported  by  him  to  the  state  registrar. 

The  recording  fee  shall  be  paid  by  the 
applicant  for  the  license  and  be  collected 
together  with  the  fee  for  the  license. 

".  action  37.  The  clerk  of  the  court  shall 
be  paid  fifty  cents  for  each  certificate 
prepared  and  forwarded  by  him  to  the  state 
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registrar  as  above  provided  which  shall 
be  taxed  as  costs  in  the  case  in  whleh 
the  decree  was  rendered," 

In  the  above-quoted  sections  you  will  notice  that  the 
fees  provided  for  have  not  been  designated  by  the  Legislature 
as  nonaooountable  fees.  In  the  absenoe  of  such  direction,  we 
must  look  to  see  if  they  can  be  so  considered  by  other  general 
laws  of  the  Legislature. 

i 

In  counties  of  the  second  class  the  Legislature  has  pro- 
vided by  Section  13408.2,  Mo.  R.S.A.,  1939,  for  the  clerk  of 
the  circuit  oourt  to  receive  as  compensation  for  his  services 
a sum  of  $4,000  annually. 

Section  13408.7,  Mo.  R.S.A.,  1939,  provides  that  "The 
clerk  of  the  circuit  oourt  shall  pay  monthly  into  the  oounty 
treasury  the  amount  of  all  fees  collected  by  virtue  of  his 
office  and  due  the  county,  and  every  olerk  shall  be  liable 
on  his  official  bond  for  all  fees  collected  and  not  accounted 
for  by  him  as  provided  by  law." 

Section  13547.220,  Mo.  R.S.A.,  1939,  establishes  com- 
pensation not  to  exceed  $4,000  annually  for  recorders  in 
counties  of  the  second  class,  paid  out  of  the  fees  received 
by  him. 

Section  13547.221,  Mo.  R.S.A.,  1939,  provides  that  "All 
fees,  oharges  and  moneys  collected  by  the  recorder  of  deeds 
in  excess  of  the  amount  to  which  he  is  entitled  for  compensa- 
tion as  herein  provided,  shall  be  the  property  of  the  county." 

In  counties  of  the  third  class  wherein  there  is  a sep- 
arate circuit  olerk  and  reoorder.  Section  13408.8,  Mo.'R.S.A., 
1939,  provides  for  an  annual  salary  for  the  circuit  olerk, 
while  Section  13408.10,  Mo.  R.S.A.,  1939,  provides:  "And 
monthly,  such  clerks  shall  pay  into  the  county  treasury  the 
amount  of  all  fees  collected  by  virtue  of  his  office  and  every 
olerk  shall  be  liable  on  his  offioial  bond  for  all  fees  col- 
lected and  not  accounted  for  by  him  as  provided  by  law." 

Section  13187.1,  Mo.  R.S.A.,  1939,  provides:  "The  re- 
corder in  counties  of  the  third  class,  wherein  there  shall 
be  a separate  circuit  clerk  and  recorder,  shall  keep  a full, 
time  and  faithful  acoount  of  all  fees  of  every  kind  received, 
and  make  a report  thereof  every  year  to  the  county  court j and 
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all  fees  received  by  him,  over  and  above  the  sum  of  >*000 
except  those  set  out  In  Section  2 hereof,  for  each  year  of 
his  official  term,  after  paying  out  of  such  fees  and  emolu- 
ments such  amounts  for  deputies  and  assistants  In  his  office 
as  the  county  court  may  deem  necessary,  shall  be  paid  into 
the  county  treasury," 

The  exception  provided  for  in  Section  13187,2,  Mo,  R,S,A.# 
1939,  does  not  pertain  to  House  Bill  No.  65, 

Section  13408,13,  Mo,  R,S,A,,  1939,  provides  for  an  annual 
salary  for  the  circuit  clerk  and  reoorder  in  counties  of  the 
third  class  wherein  the  two  offices  have  been  combined*  while 
Seotions  13408,15  and  13408,16,  Mo,  R,S,A«,  1939,  provide  that 
the  fees  acoruing  to  the  office  of  recorder  and  circuit  clerk 
shall  be  paid  into  the  county  treasury  monthly. 

Section  13408,20,  Mo,  R«S,A«,  1939,  provides  an  annual 
salary  for  the  circuit  clerk  and  recorder  in  counties  of  the 
fourth  class,  while  Sections  13408,22  and  13408,23,  Mo.  R,S,A,, 
1939,  provide  that  all  fees  accruing  to  the  office  of  recorder 
and  circuit  clerk  shall  be  paid  monthly  to  the  oounty  treasurer. 

In  the  laws  mentioned  above  there  has  been  expressly  ex- 
cluded all  fees  earned  by  the  circuit  clerk  in  cases  of  change 
of  venue  from  other  counties.  Thus,  it  is  seen  that  the  Legis- 
lature has  prescribed  that  the  method  of  payment  of  recorders 
and  circuit  clerks  shall  be  by  salary,  and  it  has  abolished 
ths  fee  system  with  an  exception  in  the  oases  of  change  of 
venue  and  that  provided  for  in  Section  13187.1,  supra. 

It  has  long  been  the  law  in  this  state  that  "If  the  stat- 
ute provides  compensation  in  a particular  mode  or  manner,  then 
the  officer  is  confined  to  that  manner  and  is  entitled  to  no 
other  or  further  compensation  or  to  any  different  mode  of  se- 
curing same.  Such  statutes,  too,  must  be  strictly  oonstrued 
as  against  the  officer,  ft  * * It  is  well  established  that  a 
public  officer  claiming  compensation  for  official  duties  per- 
formed must  point  out  the  statute  authorising  suoh  payment." 
Nodaway  County  v,  Kidder,  129  S,W.  (2d)  857,  860. 

In  the  instant  problem  before  us,  the  Legislature  has 
provided  a manner  of  compensation  for  recorders  and  circuit 
clerks,  i.e.,  by  annual  salary.  In  adopting  this  manner  of 
payment  it  has  provided  for  an  exception  in  the  case  of  fees 
derived  in  cases  of  change  of  venue. 
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It  has  long  been  a rule  for  the  construction  of  statutes 
that  the  express  mention  of  one  thing  In  a statute  Implies 
the  exclusion  of  another  thing,  generally  called  the  doctrine 
"expresslo  unlus  est  excluslo  alterius,"  It  Is  also  a rule 
of  construction  of  statutes  that  the  Legislature  Is  presumed 
to  know  the  state  of  law  as  It  exists  at  the  time  of  the  pas- 
sage of  an  act  and  also  the  construction  which  has  been  placed 
upon  the  law  by  the  courts.  Rowlett  v.  Social  Security 
Commission,  149  S.W.  (2d)  806,  811. 

■ 4 • . 

In  House  3111  Ho.  65  the  Legislature  has  provided  addi- 
tional duties  for  recorders  and  circuit  clerks.  In  the  case  . 
of  State  v.  Nolte,  180  S.W.  (2d)  740,  the  court  said: 

" * * * Extra  compensation  for  extra 
services  must  be  expressly  authorised. 

See  Nodaway  County  v.  Kidder,  544  Mo. 

796,  129  S.W.  2d  857.  Extra  duties  do 
not  automatically  bring  extra  compensa- 
tion. 3ates  v.  St.  Louis,  153  Mo.  18, 

54  S.W.  439,  77  Am.  St.  Rep.  701} 
gammon  v.  Lafayette  County,  76  Mo.  675 ." 

Therefore,  in  the  construction  of  House  Bill  No.  65  it 
must  be  presumed  that  the  Legislature  knew  that  the  imposition 
of  the  extra  duties  upon  the  recorders  and  circuit  clerks  would 
not  automatically  bring  extra  compensation  to  them  personally. 

If  the  Legislature  had  so  intended,  it  could  have  expressly 
provided  therein  for  the  extra  compensation  to  be  treated  in 
the  same  manner  as  the  fees  in  cases  of  change  of  venue.  It 
is  not  for  us  to  determine  the  propriety  of  matters  which  prop- 
erly pertain  to  the  legislative  branch  of  the  government.  If 
the  Legislature  desires  to  burden  recorders  and  circuit  clerks 
with  additional  duties  without  additional  compensation,  that 
is  the  prerogative  of  the  Legislature. 

Conclusion. 

It  is  the  opinion  of  this  department  that  the  Legislature, 
by  enacting  House  Bill  No.  65  and  failing  to  specifically  pro- 
vide that  the  fee  should  accrue  personally  to  the  recorders  and 
circuit  clerks,  meant  that  these  fees  should  be  treated  as  others 
and  turned  into  the  county  treasury  as  provided  by  law. 


Respectfully  submitted. 


APPROVED:  , JOHN  R.  BATY 

Assistant  Attorney  General 


» 


J.  E.  TAYLOR 
Attorney  General 


SCHOOLS:  Tuition  cannot  be  paid  for  elementary  pupils 

voluntarily  attending  other  districts  and  such 
pupils  cannot  be  counted  toward  teaching  units. 


January  17,  1948 
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Mrs.  Ada  Reynolds 
County  Superintendent 
Huntsville,  Missouri 

Dear  Mrs.  Reynolds: 

We  have  your  letter  of  recent  date  which  reads 
as  follows: 

"I  have  a family  who  owns  property  in  Clark, 

Missouri.  This  family  has  two  school  children. 

From  Monday  to  Friday  they  live  in  a rented 
apartment  in  Centralia,  Missouri,  where  their 
children  attend  school.  The  father  attends 
Missouri  University  and  the  mother  teaches 
a rural  school  near  Centralia,  hence;  the 
reason  for  maintaining  the  apartment  in 
Centralia.  The  family  returns  to  Clark  and 
spends  each  week  end.  Please  inform  me 
whether  the  Clark  school  district  can  legally 
pay  the  tuition  on  these  children  and  receive 
their  attendance  count  back  in  their  district 
for  a teaching  unit,  or  whether  these  children 
should  be  counted  as  resident  pupils  in  the 
Centralia  district?" 

A subsequent  letter  from  you  in  answer  to  a request  from 
us  for  furtherinf ormation  reads  as  follows: 

"In  my  request  for  an  opinion  of  December 
2,  1947*  the  children  referred  to  are  ele- 
mentary children.  These  children  have  not 
been  assigned  to  the  Centralia  District  by 

II 

me  • 

We  find  no  provision  in  the  law  for  paying  the 
tuition  of  elementary  pupils  who  attend  the  school 
of  another  district  under  circumstances  outlined  in 
your  letter. 


FILED 

7^ 


-2- 


Under  Section  10461,  R.  S.  Mo.  1939,  when  ele- 
mentary pupils  are  assigned  by  the  County  Superintendent 
to  an  adjoining  district  which  is  more  accessible  to 
them,  the  Board  of  Directors  of  the  district  in  which 
such  pupils  live  are  required  to  pay  the  tuition  of 
such  pupils  in  the  district  which  they  attend.  Under 
Section  10324  of  the  statutes.  Boards  of  Directors  are 
authorized  to  pay  the  tuition  of  elementary  pupils  of 
their  district  who  attend  other  school  districts  under 
arrangements  with  the  sending  district,  when  the 
©numeration  of  the  sending  district  is  less  than  23. 

Under  Section  10464  of  the  Statutes  when  an  average 
daily  attendance  of  a district  is  less  than  15  for 
the  preceding  school  year,  the  Board  of  Directors 
may  be  required  by  the  State  Board  of  Education  to  pay 
the  tuition  of  the  pupils  of  said  district  to  another 
district.  We  find  no  provision,  however,  which  authorizes 
the  Board  of  Directors  to  pay  the  tuition  of  some  of  its 
resident  pupils  who  voluntarily  attend  another  district 
inthe  state. 

The  second  part  of  your  inquiry  is  whether  the 
pupils  you  mention  in  your  letter  can  be  counted  in 
the  Clark  district  for  the  purpose  of  determining  the 
number  of  teaching  units  of  the  Clark  district.  Section 
10456,  RSMo  1939  provides  in  part  as  follows: 

"Teaching  units  shall  be  allotted  to  each  and 
every  district  on  the  basis  of  the  average 
daily  attendance  in  such  district  during  the 
preceding  year.  Elementary  teaching  units 
shall  be  determined  on  the  basis  of  the  average 
daily  attendance  of  the  pupils  below  the 
ninth  grade.  High  school  teaching  units 
shall  be  determined  on  the  basis  of  the 
average  daily  attendance  of  pupils  above 
the  eighth  grade  and  not  above  the  twelfth 
grade.  Except  as  hereinafter  provided, 
elementary  teaching  units  shall  be  determined 
for  each  and  every  district  in  accordance 
with  the  following  schedule: : Not  more  than 
thirty  pupils  in  average  daily  attendance, 
one  teaching  urit;  more  than  thirty  but 
not  more  than  sixty  pupils  in  average  daily 
attendance,  two  teaching  units;  more  than 
sixty  but  not  more  than  ninety  pupils  in 
average  daily  attendance,  three  teaching 
units;  more  than  ninety  but  not  more  than 
one  hundred  and  twenty  pupils  in  average 
daily  attendance,  four  teaching  units; 
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more  than  one  hundred  and  twenty  but  not  more 
than  one  hundred  and  fifty  pupils  in  average 
daily  attendance,  five  teaching  units;  more 
than  one  hundred  and  fifty  but  not  more  than 
one  hundred  and  eighty  pupils  in  average 
daily  attendance,  six  teaching  units;  more 
than  one  hundred  and  eighty  pupils  but  not 
more  than  two  hundred  and  ten  pupils  in 
average  daily  attendance, seven  teaching 
units;  more  than  two  hundred  and  ten  but 
not  more  than  two  hundred  and  forty  pupils 
in  average  daily  attendance,  eight  teaching 
units;  more  than  two  hundred  and  forty 
pupils  in  average  daily  attendance,  one 
teaching  unit  for  each  thirty-two  pupils 
or  major  fraction  thereof.  * * * In  com- 
puting the  teaching  units  for  a given  year, 
attendance  data  for  the  preceding  school 
year  shall  be  used.  * * * " 

It  will  be  seen  by  the  foregoing  statute  that 
teaching  units  are  determined  by  the  average  daily 
attendance  in  a district  during  the  preceding  year. 
Teaching  units  are  not  determined  in  the  Clark  district 
by  the  number  of  pupils  who  are  resident  in  the 
district,  but  it  is  determined  by  the  number  of  pupils 
who  attend  school  in  the  district.  Since  the  pupils 
you  mention  in  your  letter  do  not  attend  school  in  the 
Clark  district,  they  would  not  be  counted  in  determining 
the  number  of  teaching  units  to  which  that  district 
is  entitled. 


Conclusion 


It  is,  therefore,  the  opinion  of  this  office  that 
a school  district  cannot  pay  the  tuition  of  elementary 
pupils  of  said  district  who  voluntarily  attend  school  in 
another  district  in  the  state,  and  that  elementary 
pupils  of  one  district  who  do  not  attend  school  in 
their  own  district  cannot  be  counted  in  their  district 
forthe  purpose  of  determining  the  number  of  teaching 
units  to  which  their  district  is  entitled. 

Yours  very  truly. 


HARRY  H.  KAY 

Assistant  Attorney  General 


Approved: 


J.  E.  TAYLOR 
Attorney  General 


SCHOOLS:  ** 

COUNTYr  SUPERINTENDENT : 


Neals  and  lodging;  ^re  a part 
of  county  superintendent' s 
traveling  expenses,  and 
mileage  shall  he  allowed 
for  travel  outside  his  county. 


February  19,  1948 


Yu> 


Honorable  James  T.  Riley 
Prosecuting  Attorney 
Jefferson  City,  Missouri 

Dear  Mr.  Riley: 

We  have  your  letter  of  recent  date  which  reads 
as  follows: 

*1  have  been  requested  to  secure  your  opinion 
and  interpretation  regarding  the  travelling 
expenses  allowed  county  superintendents  of 
schools,  under  Section  R.3.  Mo.  10618.2  as 
amended  by  Laws  of  Missouri,  1946,  cage  1709. 

The  above  section  provides  that  the  county 
superintendent  shall  receive  Ai  per  mile 
for  each  mile  travelled.  In  addition  to 
the  mileage  payment,  is  the  superintendent 
entitled  to  be  paid  for  meals  and  lodging? 

Is  the  superintendent  entitled  to  claim 
mileage  for  travel  outside  of  his  county, 
while  attending  meetings  and  conventions? 

Your  opinion  on  the  above,  respectfully 
requested. * 

The  section  of  the  statutes  to  which  you  refer 
in  your  letter  (Laws  1945  p.  1709,  Section  2)  reads 
in  part  as  follows: 

••The  county  superintendent  of  public  schools 
shall  be  allowed  out  of  the  county  treasury 
not  to  exceed  twenty-five  per  cent  of  his 
annual  salary  for  actual  and  necessary 
traveling  expenses.  * • • The  county  court 
shall,  upon  presentation  of  his  bill  properly 
setting  forth  his  actual  and  necessary 
expenditures  for  traveling  expenses  draw 
a warrant  upon  the  county  treasury  for  the 
payment  of  same.  * * * Provided,  when  the 
county  superintendent  shall  furnish  his  own 
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conveyance,  the  rate  allowed  for  mileage 
shall  be  four  cents  per  mile  for  each  mile 
actually  and  necessarily  traveled.  * * * •' 

By  the  above  section,  the  county  superintendent 
Is  entitled  to  be  reimbursed  for  his  "actual  and  necessary 
traveling  expenses."  To  answer  the  first  question  sub- 
mitted In  your  letter.  It  Is,  therefore,  necessary  to 
determine  whether  amounts  expended  by  the  County  Tupor- 
lntendent  for  meals  and  lodging  constitute  actual  and 
necessary  traveling  expenses.  We  must  first  determine 
whether  they  are  a part  of  traveling  expenses. 

We  do  not  find  any  cases  In  Missouri  where  the 
courts  have  ruled  upon  this  precise  question.  However, 
we  have  found  oases  from  other  states  In  which  this 
exact  question  has  been  before  the  courts.  In  Van  Veen 
v.  Graham  County,  108  Pac.  252  (Arlz. ),  the  Court  was 
considering  a statute  which  provided  that  the  Court 
Reporter  should  be  allowed  his  "actual  traveling 
expenses  In  attending  the  district  court  away  from 
his  official  residence."  The  reporter  was  claiming 
his  board  and  lodging  expenses  as  part  of  his  actual 
traveling  expenses,  and  the  county  was  refusing  to  pay 
for  these  Items,  contending  that  they  were  not  traveling 
expenses.  In  disposing  of  the  case,  the  Supreme  Court 
of  Arizona  said,  l.c.  252: 

"Our  attention  has  not  been  called  to  any 
case  In  which  the  expressions  'actual 
traveling  expenses'  or  'traveling  expenses' 
have  been  defined.  The  statutory  provision 
above  quoted  Is  substantially  the  same  as 
that  contained  In  paragraph  1488,  c.  19,  of 
the  Revised  Statutes  of  1901,  which  provides 
that  he  shall  receive  'his  actual  traveling 
expenses  In  attending  any  district  court.' 

Kver  since  the  enactment  of  the  1901  provision, 
we  are  advised  that  It  has  been  the  uniform 
praotlce  of  district  attorneys  and  boards 
of  supervisors  throughout  the  territory  to 
construe  the  words  'actual  traveling  expenses' 
as  Including  the  board  and  lodging  of  the 
reporter  during  his  attendance  upon  terms 
of  court  away  from  his  home.  In  the  absence 
of  Judicial  construction  of  this  or  any 
similar  statutory  provision,  the  long- 
continued  practical  construction  given  to 
It  by  these  officers  Is  entitled  to  great, 


Avery  v.  Pima 

702;  Copper 


If  not  controlling,  weight. 

County,  7 Arlz.  26,  60  Pao. 

Queen,  etc.,  Mining  Co.  ▼.  territorial 
Board,  9 Arlz.  383,  84  Pac.  611;  0.  3. 
▼.  Johnston,  124  U. 

446,  31  L.  Ed.  389 


S.  236,  8 Sup.  Ct. 

! D.  8.  v.  Flnnell,  186 
U.  3.  236,  22  Sup.  Ct.  633,  46  L.  Ed.  890. 
Presumptively  the  Legislature  which  enacted 
the  statute  of  1907  was  aware  of  the  con- 
struction theretofore  uniformly  given  the 
statute  of  1901,  and  was  satisfied  there- 
with, or  It  would  have  changed  It  In  the 
- enactment  of  1907,  and  the  use  by  It  of 
the  words  'actual  traveling  expenses'  may 
fairly  be  deemed  an  adoption  of  such  con- 
struction. Copper  Queen,  etc.,  Fining  Co. 
v.  Territory,  supra;  U.  S.  v.  Flnnell, 
supra.  He  think  the  demurrer  should  have 
been  overruled,  and  Judgment  rendered  for 
the  amount  prayed  upon  the  stimulated  facts,* 


Likewise,  In  the  case  of  State  e*  rel.  v.  McClure 
143  Pac.  477  (N.  Vex. ) the  Court  was  considering  a 
statute  which  provided  *that  the  actual  traveling 
expenses  of  district  attorneys.  Incurred  while  In  the 
discharge  of  their  duties,  shall  be  paid  by  the  county 
In  behalf  of  which  same  are  Incurred.*  The  district 
attorney  was  claiming  board  and  lodging  as  part  of 
his  actual  traveling  expenses,  and  the  county  was 
refusing  to  pay  these  Items.  In  deciding  the  case, 
the  court  said,  l.c. s478: 


* It  was  apparently  the  Intention  of 
the  Legislature  to  reimburse  district 
attorneys  for  actual  traveling  expenses, 
by  which  we  understand  thAt  the  Legislature 
Intended  to  reimburse  such  offlolals  for 
all  actual  expenses  Incurred  by  them  while 
away  from  their  usual  abode,  resulting  from 
the  necessity  of  their  absence  while  engaged 
In  the  public  business.  While  this  opinion 
la  limited  to  the  question  of  whether  or  not 
items  for  board  and  lodging  are  to  be  included 
within  the  actual  traveling  expenses,  and 
la  not  to  be  given  a broader  construction, 
we  are  clearly  of  the  opinion  that  such 
Items  are  proper  charges  against  the  several 
counties,  when  the  same  arise  by  reason  of 
necessity  of  the  district  attorney's  travel- 
ing upon  public  business  of  the  counties 
against  whom  the  oharge  Is  made.  He  there- 
fore hold  that  the  provisions  of  section  1, 
c.  64,  Laws  of  1913,  allowing  district 
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attorneys  their  'actual  traveling  expenses' 

Incurred  while  in  the  discharge  of  their 
dutiea,  authorize  the  allowance  to  euoh 
district  attorneys  for  board  and  lodging 
in  the  place  where  the  dlstrlot  attorney 
contracts  such  expenses  other  than  at  his 
usual  place  of  abode,  provided  such  expense 
be  incurred  while  such  district  attorney 
is  in  the  discharge  of  official  duties, 
to  be  paid  by  the  county  in  behalf  of  which 
suoh  expense  is  Incurred,  upon  order  of  the 
court,  to  be  supported  by  sworn  statement 
of  suoh  items  of  expense. " 

The  above  cases  are  the  only  ones  we  have  found 
which  are  directly  in  point  exoept  the  case  of  State 
ex  rel.  v.  Lagrave  42  Pac.  79T  (Rev.).  In  the  latter 
oase  the  court  held  that  board  and  lodging  of  the 
superintendent  of  public  instruction  were  not  a part 
of  actual  traveling  expenses  of  that  office.  The 
Court  reasoned  that  after  an  officer  arrived  at  a 
place  he  was  not  "traveling" . This  was  Indeed  a narrow 
view,  and  it  is  not  in  harmony  with  the  other  cases 
cited  above.  Evidently  the  Legislature  of  Nevada  did 
not  conour  in  the  reasoning  of  the  court  in  that  case 
because  it  subsequently  passed  a statute  expressly 
Including  " the  cost  of  living,  while  absent  from 
their  places  of  residence"  as  part  of  ths  traveling 
expenses  of  eaoh  deputy  superintendent  of  publio 
instruction  (L.  Nev.  1911,  o.  133). 

We  think  there  is  no  question  but  what  the  reasoning 
of  the  oourts  in  the  Arizona  and  New  Mexico  cases, 
above  cited,  is  the  correct  reasoning.  Public  officials 
in  Missouri  have  over  a long  period  of  ti"*e  considered 
board  and  lodging  as  a part  of  the  traveling  expenses 
of  public  officials  and  employees,  and  such  inters 
pretatlon  is  entitled  to  great  weight  in  deciding  the 
question  which  you  raise.  It  is  hard  to  see  how  it 
could  be  contended  that  a man's  board  and  lodging  while 
away  from  home  was  not  a paUt  of  his  expenses  of 
travel.  One  cannot  travel  without  eating,  and  it  is 
often  necessary  to  secure  lodging  before  a trip  le 
completed.  If,  therefore,  an  officer  is  entitled 
under  the  law  to  hie  traveling  expenses,  he  is  certainly 
entitled  to  his  food  and  lodging  while  on  his  trips. 

Before  traveling  expenses  could  be  said  to  be 
"necessary",  the  county  superintendent  would  have  to 
be  traveling  in  the  oerformance  of  duties  enjoined 
upon  him  by  law.  He  is  required  to  travel  in  the 
performance  of  many  of  hie  duties.  For  Instance,  under 


Section  10612,  R.S.  Mo.  1939,  he  le  required  to  visit 
schools.  Under  Section  10613,  L.  1946,  p.  1675,  the 
county  superintendent  Is  required  to  hold  public 
meetings  at  different  points  In  the  county  each  year, 
and  under  Seotlon  10617,  L.  1945,  p.  1076,  the  county 
superintendent  Is  required  to  attend  annual  conventions 
called  by  the  State  Board  of  Education.  The  foregoing 
Illustrations  are  examples  of  the  necessity  of  the 
county  superintendent  traveling  In  the  performance  of 
his  duties. 

Your  second  question  Is  whether  or  not  the  county 
superintendent  Is  entitled  to  olalm  mileage  for  traveling 
outside  of  his  county  while  attending  meetings  and 
conventions. 

» 

As  pointed  out  above,  the  county  superintendent 
Is  required  to  attend  annual  conventions  called  by  the 
State  Board  of  Education.  These  would  likely  be  In 
counties  other  than  his  own.  It  would,  therefore,  be 
necessary  for  him  to  travel  in  order  to  get  to  these 
conventions.  Section  2,  Laws  1945,  p.  1709,  above 
cited,  orovldes  that  the  county  superintendent  shall 
be  allowed  his  actual  and  necessary  traveling  expenses 
and  provides  that  when  he  fumlehes  his  own  conveyance 
the  rate  allowed  for  mileage  shall  be  4^  per  mile. 

Said  section  does  not  limit  the  mileage  allowance  to 
travel  within  the  county.  The  only  limitation  on  the 
expense  account  of  the  county  superintendent  Is  that 
It  shall  not  exceed  for  the  year  26#  of  his  annual 
salary.  This  office  has  heretofore  ruled  that  In 
calculating  the  annual  salary  for  the  purpose  of 
determining  the  maximum  expense  account  of  the  county 
superintendent^  the  total  compensation  of  the  county 
superintendent.  Including  stipulated  salary,  his 
allowance  as  supervisor  of  sohool  transportation  and 
his  allowance  for  preparing  budgets  for  the  sohool 
districts  shall  be  considered  as  his  annual  salary. 

r 

Conclusion 

It  Is,  therefore,  the  opinion  of  this  office  that 
a county  superintendent  Is  entitled  to  amounts  expended 
by  him  for  meals  and  lodging  while  traveling  away  from 
his  home  In  the  performance  of  duties  enjoined  upon  him 
by  law  and  that  where  he  furnishes  his  own  transportation 
he  le  entitled  to  an  allowance  of  4^  per  mile  for  each 


mile  actually  and  necessarily  traveled  even  though 
a part  of  such  travel  Is  outvlde  of  his  own  county. 


Yours  very  truly, 

\ 


HARR?  H.  KAY, 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR, 
Attorney  General  ' 


BOARD  OF  : Pharmacist  licensed  in  England  entitled  to  license 
PHARMACY  : by  reciprocity  in  this  state  upon  showing  that  England 
: extends  reciprocity  to  Missouri  licensees. 


July 


Mr.  Charles  W.  Riley,  Secretary 
Missouri  Board  of  Pharmacy, 

2$k  Hlhoit  Bldg., 

Springfield,  Missouri. 

Dear  Sirt 


We  have  received  your  request  for  an  opinion  of  this  de- 
partment  concerning  the  eligibility  of  Mr.  Hlllaa  T.  Helyer, 
a British  subject,  to  register  as  a pharmacist  in  the  State  of 
Missouri  either  by  examination  or  by  reciprocity.  Your  request 
is  as  follows! 

"The  Board  of  Pharmacy  requests  an  opinion  from 
your  office  as  to  the  status  of  Mr.  ffilliam  T. 

Helyer  as  to  whether  this  pharmacist,  a British 
subject,  is  eligible  to  register  as  a pharmacist 
with  the  State  of  Missouri  by  reciprocity  or  by 
examination. 

"The  information  you  now  have  on  your  desk  con- 
cerning his  educational  qualifications,  all  of 
which  was  obtained  in  England,  is  all  that  can 
be  supplied  at  this  time." 

The  Information  that  you  have  submitted  shows  that  Mr.  Hel- 
yer completed  the  Junior  and  Senior  High  School  courses  and  attend- 
ed the  South  of  England  College  of  Pharmacy  during  1923  and  192 Ij. 
and  was  graduated  therefrom.  This  sohool  was  recognized  and  ap- 
proved by  the  Pharmaceutical  Society  of  Great  Britain  and  it  is 
stated  that  the  two-year  pharmacy  curriculum  which  it  offered  was 
probably  the  equivalent  of  the  two-year  curriculum  offered  in  the 
United  States  Colleges  at  that  time. 

As  for  admission  by  examination.  Section  lOOlij.  R.  S.  Mo. 
1939*  provides  that  appllcanta  for  license  by  examination  shall  be 
twenty-one  years  of  age,  shall  have  attended  high  school  for  four 
years  or  its  equivalent,  shall  have  had  one  year  practical  exper- 
ience In  a retail  drug,  store  under  the  supervision  of  a registered 
pharmacist,  and  shall  be  a graduate  of  a sohool  or  college  of  phar- 
macy whose  requirements  for  graduation  are  satisfactory  to  and  ap- 
proved by  the  Board  of  Pharmacy. 

You  informed  us  that  although  the  state  of  Missouri  formerly 
approved  pharmaceutical  colleges  which  offered  two-year  courses, 
since  June  1,  1937*  & college  has  been  approved  only  if  it  offers 
• a four-year  course.  In  view  of  this  rule  and  the  provisions  of 


Mr.  Charles  W.  Riley, 


2 


Section  I00U4.,  R.  S.  Mo.  1939#  we  are  of  the  opinion  that  Mr.  Hel- 
yer  is  not  eligible  for  admission  to  take  the  examination,  inas- 
much as  the  cdurse  which  he  took  was  two  years. 


As  for  admission  by  reciprocity.  Section  10008,  R.  S.  Mo. 
1939,  contains  the  following  provi si oni 


"The  board  of  pharmacy  may  issue  licenses  to 
practice  as  pharmacists  in  this  state  without 
examination  to  such  persons  as  have  been  legal- 
ly registered  or  licensed  as  pharmacists  in 
other  states  or  foreign  countries!  Provided, 
that  the  applicant  for  such  license  shall  pre- 
sent satisfactory  evidence  of  qualifications 
equal  to  those  reqi lred  from  licentiates  in 
this  state,  and  that  he  was  registered  or  licensed 
by  examination  in  such  other  state  or  foreign  oountry, 
and  that  the  standard  of  competence  required  in  such 
other  state  or  foreign  oountry  is  not  lower  than  that 
reqiired  in  this  state]  and  also  provided,  that  the 
board  is  satisfied  that  such  other  state  or  foreign 
country  accords  similar  recognition  to  the  licentia- 
tes of  this  state*#  • " 


The  power  which  has  been  vested  In  the  board  to  admit  without 
examination  applicants  by  reciprocity  is  but  a legislative  declara- 
tion of  policy  and  its  exercise  lies  within  the  discretion  of  the 
board  (State  ex  rel.  v.  State  Board  of  Health,  6l  S.W.  (2d)  925) • 

According  to  the  information  submitted  to  us,  the  board  has 
adopted  the  following  rule  concerning  license  by  reciprocity:  "The 
applicant  must  have  had  the  legal  qualifications  at  the  time  of 
examination  and  registration  in  the  state  from  which  he  qp  plies 
which  would  at  that  time  have  enabled  him  to  qualify  for  examina- 
tion qnd  registration." 

The  information  which  you  have  submitted  does  not  indicate 
the  date  on  which  Mr.  Helyer  was  licensed  in  England.  If,  however, 
that  date  was  prior  to  June  1,  1937#  when  the  four-year  rule  was 
adopted,  he  would  meet  the  education  requirement  for  reciprocity, 
inasmuch  as  Missouri  admitted  to  examination  persons  who  had  com- 
pleted a two-year  course  prior  to  that.  However,  the  statute  makes 
the  further  requirement  that  the  state  or  foreign  country  from  which 
an  applicant  seeks  admission  by  reciprocity  must  extend  like  recog- 
nition to  applicants  from  this  state. 

<*s  * 

You  have  submitted  to  ua  a copy  of  the  United  Kingdom  Medi- 
cal' Practitioners  and  Pharmacists  Act  of  19^7 • Section  11  of  that 
Act  contains  the  following  provision! 


H 


- 


■r,  Charles  W.  Riley, 


-> 


"The  power  of  the  Co  ncil  of  the  Pharma- 
ceutical Soolety  of  Crest  Britain  to  make 
byelaws  under  section  two  of  the  Pharmacy 
Act,  1852,  shall  Include  power  to  make  bye- 
laws as  to  the  registration  as  pharmaceuti- 
cal chemist  a or  as  chemists  and  druggists 
under  the  Pharmacy  Act,  1852,  and  the  Phar- 
macy Act,  1868,  of  persons  holding  or  hawing 
held  a diploma  aa  a pharmacist  granted  in  a 
place  outside  the  United  Kingdom,  or  hawing 
passed  the  examinations  necessary  for  obtain- 
ing such  a diploma,  prowl ding  for  their  regis- 
tration (subject  to  such  conditions  as  to 
character  and  otherwise  as  nay  be  prescribed 
by  the  byelaws)  either  - 


"(a)  without  exaalnatlon  in  the  United 
Kingdom,  and  without  satisfying  any  re- 
tirements to  Aioh  they  would  be  sub- 
ject apart  from  this  section  under  bye- 
laws made  by  wlrtue  of  paragraph  (a)  or 
(e)  of  section  four  of  the  Poisons  and 
Pharmacy  Act,  1908  (which  relate  to  pre- 
liminary practical  training  and  to  periods 
and  courses  of  study);  or 


"(b)  subject  to  requirements  as  to  exami- 
nation in  the  United  Kingdom,  or  to  any  such 
requirements  as  aforesaid,  relaxed  as  com- 
pared with  those  to  which  they  would  be  sub- 
ject apart  from  this  section,” 


Howewer,  no  Information  has  been  subsiitted  concerning  any  by- 
laws which  haws  been  adopted  pursuant  to  the  abowe-quoted  sec- 
tion and  consequently  we  hawe  no  way  of  knowing  whether  or  not 
the  United  King don  now  extends  reciprocity  to  residents  of 
this  state.  Until  such  Information  la  supplied,  we  are  of  the 
opinion  that  the  Board  is  not  authorised  to  grant  Mr,  Helyer 
a license  by  reciprocity,  but  that  upon  receipt  of  informa- 
tion that  auoh  privilege  is  extended  by  the  United  Kingdom  to 
residents  of  this  atate  he  should  be  entitled  to  reoelwe  a 
license,  subject  to  the  abowe-mantloned  question  concerning 
the  date  of  his  license  in  the  United  Kingdom, 


CONCLUSION • 


Therefore,  we  are  of  the  opinion  that  because  of  the  re- 
quirement that  an  applicant  for  registration  as  a licensed 


Mr*  Char lea  W.  Riley, 


tion  by  examination,  but  that  upon  shoving  that  his  license 
was  granted  In  England  prior  to  June  1,  1937»  and  that  England 
extends  reciprocity  to  applicants  from  Missouri  he  Is  entitled 
to  registration  by  reciprocity* 


Respectfully  submitted. 


ROBERT  R*  WELBORS 

APPROVED!  Assistant  Attorney  General 

J.  s:1  fXYtol  

Attorney-Oenerar  ^ 
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ASSESSORS:  County  assessor  in  county  of  4th  class  having  a popula- 

FEES:  tion  of  over  7500  according  to  1940  census  is  entitled 

to  450  for  each  nonresident  real  estate  list. 


June  9,  194$ 


FILED 
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Honorable  Hamp  Rothwell 
Prosecuting  Attorney 
Maries  County 
Vienna,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date  request- 
ing an  official  opinion  of  this  department  and  reading  ae 
follows : 

"Our  County  Assessor,  Hr,  Fred  Veasman,  has 
handed  me  a certified  copy  of  order,  revenue 
form  IOC,  in  which  it  is  set  forth  that  for 
taking  non-resident  real  estate  lists  in 
counties  of  fourth  class  under  7500  popula- 
tion he  is  entitled  only  to  200  each  for  making 
non-resident  assessment  lists.  The  County 
Court  wants  to  hold  him  to  the  200  for  each 
assessment  list,  when  Mr.  Veas&an  claims  that 
he  is  entitled  to  450  each  for  making  such  non- 
resident lists  against  each  party,  who  are  non- 
residents of  Maries  County.  The  census  of  1940 
(03  census)  give  the  population  of  Maries 
County  at  3638 • Mr.  Veasman  holds  that  the 
population  of  1940  governs  and  that  he  is  en- 
titled to  450  instead  of  the  200  which  the 
County  Court  wants  to  allow  him.  I would  ap- 
preciate it  very  much  indeed  if  you  will  have 
one  of  your  able  assistants  look  into  this  mat- 
ter and  let  me  have  your  opinion  at  the  earli- 
est possible  moment." 

Section  1,  Laws  of  Missouri,  1945,  page  1553,  provides, 
in  part,  as  foilovrs: 
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"The  compensation  of  the  county  assessor  in 
counties  of  the  fourth  class  having  a popula- 
tion of  7500  or  more  shall  be  45  cents  per 
list,  and  in  counties  having  a population  of 
less  than  7500  shall  be  45  cents  for  each 
personal  assessment  list  and  resident  land 
list  and  20  cents  for  each  nonresident  real 
estate  assessment  list,  * * *" 

Section  654,  R.  3.  Mo*  1939,  provides  as  follows: 

"All  representation  or  other  matters . hereto- 
fore or  now  based  on  the  state  census  shall 
be  based  on  the  United  States  census  of  this 
state . " 

— • • - • 

Section  13430,  Laws  of  Missouri,  1945,  page  1550,  provides 
as  follows: 

"The  last  previous  decennial  census  of  the 
United  States  shall  be  the  basis  for  deter* 
mining  the  population  of  any  county  in  this 
state,  for  the  purpose  of  ascertaining  the 
salary  of  any  county  officer  for  any  year, 
or  the  amount  of  fees  he  may  retain,  or  the 
amount  he  shall  be  allowed  to  pay  for  depu- 
ties or  assistants;  provided  that  for  the 
purposes  of  this  section,  the  effective  date 
of  the  1950  decennial  census  of  the  United 
States  shall  be  January  1,  1951,  and  the  ef- 
fective date  of  each  succeeding  decennial 
census  of  the  United  States  shall  be  on  Janu- 
ary 1 of  each  tenth  year  after  1951." 

Since  there  is  no  method  provided  in  Section  1,  Laws  of 
Missouri,  1945,  page  1553,  for  determining  the  population  of 
such  counties,  tne  general  provisions  found  in  Sections  654  and 
13430  are  applicable  in  this  case. 

The  population  of  Maries  County,  according  to  the  United 
States  decennial  census  for  1940.  is  3636.  Therefore,  the 
Assessor  of  Maries  County  is  entitled  to  45#  for  each  list  he 
makes  out* 
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CCNQLUSIOM 


It  is  the  opinion  of  this  department  that  the  County  Asses- 
sor of  Karies  County  is  entitled  to  451  for  each  nonresident  real 
estate  list  he  makes  out  in  such  county* 


Respectfully  submitted, 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED* 


j*  a*  TXTiznr 

Attorney  GeneraJ^Z"^ 


CBBsHR 


% 4 


Purchases  of  supplies  made  without  certifica- 
tion of  Comptroller  and  Auditor  are  void  and 
State  not  liable  for  payment*  2)  Title  to 
void  purchase  remains  in  seller  and  State  may 
later  purchase  such  supplies* 

November  9,  19^8  F I L F 


LIBRARY  STATE 
APPROPRIATIONS 


Mrs*  George  Rosier 
President 

State  Library  Advisory  Board 
Jefferson  City,  Missouri 


Dear  Mrs*  Rosier: 


This  Department  is  in  reoeipt  of  your  request 
for  an  official  opinion  which  reads  as  follows: 

"hooks  were  purchased  direct  by  the 
State  Librarian  during  the  fiscal 
year  19U-7 -19MJ#  without  the  Purchas- 
ing  Agent  asking  for  bids,  and  with- 
out the  Comptroller  and  the  Auditor 
certifying  that  there  was  money 
available  in  the  appropriation  to 
cover  such  purchase*  Further,  the 
appropriation  for  the  purchase  of 
books  for  the  fiscal  year  19lV7“19U8 
has  been  entirely  spent*  The  books 
have  been  distributed  to  the  various 
bookmobiles  and  libraries  in  this 
State  and  it  would  be  very  diffi- 
cult to  trace  and  recover  them*  The 
3tate  Library  Advisory  Board  requests 
an  opinion  upon  the  following  questions: 

"1)  Are  the  contracts  for  the  purchase 
of  the  books  void,  or  is  the  State  lia- 
ble for  payment T 

"2)  If  an  answer  to  the  first  ques- 
tion is  that  the  contracts  are  void 
and  the  State  is  not  liable  then  may 
the  Board  request  that  the  Purchasing 
Agent  ask  for  bids  upon  used  books  of 
the  same  titles  as  the  books  contracted 
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for  by  the  State  Librarian,  and  if 
the  companies  who  originally  sold 
suoh  books  submit  the  lowest  bids 
which  would  be  accepted  by  the  Pur- 
chasing Agent,  may  the  1948-1914-9 
appropriation  of  this  Board  be  used 
in  payment  of  such  used  books  which 
are  purchased?" 

Section  11+733*  Laws  of  Missouri,  191+5*  page  1132, 
provides  for  a State  Library  Advisory  Board,  and  states,  in 
part,  that 1 "All  bills  of  the  Division  properly  certified, 
shall  be  paid  as  other  bills  of  the  state  departments  and 
divisions  are  paid," 

Seotlon  11+736,  Laws  of  Missouri,  191+5*  provides  that 
the  State  Library  may  provide  bookmobile  service,  and  that: 

"All  expenses  of  the  State  Librarian  or  assistants  of  the  divi- 
sion shall  be  certified  and  paid  in  the  same  manner  as  other 
obligations  incurred  in  the  division," 

A reading  of  the  two  sections,  quoted  above,  shows 
that  the  expenses  and  obligations  of  the  Missouri  State  Library 
are  to  be  certified  and  paid  as  expenses  and  obligations  of  the 
other  state  departments  are  paid. 

Section  6l+,  Laws  of  Missouri,  19l|5*  page  ll+28,  pro- 
vides that  the  purchasing  agent  shall  purchase  all  supplies  for 
all  departments  of  the  State, 

1 

Seotlon  65  of  the  same  law,  provides  that  all  purchases 
must  be  based  qn  competitive  bids. 

Section  72,  Laws  of  Missouri,  191+5*  provides,  in  part, 
as  follows:  1 

"Whenever  any  department  or  agency  of 
the  state  government  shall  purchase 
or  contract  for  any  supplies,  materials, 
equipment  or  contractual  services  con- 
trary to  the  provisions  of  this  act 
or  the  rules  and  regulations  made  there- 
under, suoh  order  or  contract  shall  be 
void  and  of  no  effect,  * * * ," 
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Under  the  provisions  of  the  above  three  sections, 
the  books  In  question  should  have  been  purchased  bj  the 
purchasing  agent  upon  competitive  bids,  and  the  failure  to 
follow  such  procedure  makes  the  contracts  or  orders  In  ques- 
tion void  and  of  no  effect. 

Further,  Section  69,  Laws  of  Missouri,  191+5,  page 
II4I+8,  states  thati 

"No  expenditure  shall  be  made  and  no 
obligation  Incurred  by  any  department 
without  the  following  certifications: 

(1)  .Certification  by  the  comptroller 
pursuant  to  the  provisions  of  Section 
36  of  this  aotj  (2)  certification  by 
the  auditor  that  the  expenditure  Is 
within  the  purpose  of  the  appropriation 
and  that  there  Is  In  the  appropriation 
an  unencumbered  balance  sufficient  to 
pay  It,  * * * 

It  will  be  seen  that  the  State  Librarian  In  attempt- 
ing to  contract  for  books  directly  and  without  going  through 
the  purchasing  agent  and  without  obtaining  the  certification 
from  the  comptroller  and  auditor,  violated  the  statutes  of 
this  State,  and  such  contracts  are  void. 

The  effect  of  a void  contraot  of  the  State  or  a 
municipal  corporation  Is,  as  stated  In  Central  Transportation 
Company  vs,  Pullman's  Palace  Car  Company,  139  U,S,  2 4,  59, 

11  s.  ct.  I4.78,  35  L.  Ed.  55,  l.o.  68: 

• ' * e 

* * not  voidable  only,  but  wholly 
void,  and  of  no  legal  effect.  The 
objection  to  the  contraot  Is,  not 
mere ly  that  the  corporation  ought 
not  to  have  made  it,  but  that  it 
could  not  make  It,  The  contract  ‘ 
cannot  be  ratified  by  either  party, 
because  It  could  not  have  been 
authorized  by  either.  No  perform- 
ance on  either  side  can  give  the  un- 
lawful contract  any  validity,  or  be 
the  foundation  of  any  right  of  action 
upon  it," 

The  reason  for  this  view  Is  given  by  the  United 
States  Supreme  Court  In  the  case  of  Thomas  vs,  Richmond, 

12  wall.  3I1.9,  79  U.S.  3I4.9,  356,  20  L.  Ed,  I453,  as  follows: 
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"But,  in  the  case  of  municipal  and 
other  public  corporations,  another 
consideration  intervenes.  They  re- 
present the  public,  and  are  them- 
selves to  be  protected  against  the 
unauthorised  acts  of  their  officers 
and  agents,  when  it  can  be  done  with- 
out injury  to  third  parties.  This 
is  necessary  in  order  to  guard  against 
fraud  and  peculation.  Persons  deal- 
ing with  such  offioers  and  agents  are 
chargeable  With  notice  of  the  powers 
which  the  corporation  possesses,  and 
are  to  be  held  responsible  according- 
ly, * * * The  protection  of  public 
corporations  from  such  unauthorised 
acts  of  their  offioers  and  agents  is 
a matter  of  public  policy  in  which 
the  mole  community  is  concerned. 

And  those  who  aid  in  such  trans- 
actions must  do  so  at  their  peril.” 

In  the  case  of  Donovan  vs.  Kansas  City,  175  S.H.  (2d) 

37U-#  the  Supreme  Court  of  Missouri  had  before  it  a contract 
entered  into  by  offioers  of  Kansas  City,  which  did  not  comply  - 
with  the  charter  provision  that  all  orders  must  carry  a written 
certification  by  the  Director  of  Flnanoe  that  credit  existed 
in  the  appropriation,  or  that  a cash  balance  was  in  the  treasury 
sufficient  for  payment.  The  Court  held  that  this  provision  was 
mandatory,  and  that,  absent  suoh  certification,  the  contract 
was  illegal  and  void  and  not  within  the  scope  of  the  corporate 
powers  of  Kansas  City,  and  further  that  such  City  incurred  no 
liability  under  such  contract. 

Therefore,  in  answer  to  your  first  question  it  is 
held  that  the  contract  in  question  is  void,  and  the  State  is 
not  liable  for  the  payment  of  the  sans. 

In  your  second  question  you  ask,  if  the  contracts 
are  void  and  the  title  to  the  books  are  still  in  the  book 
companies,  may  the  Missouri  State  Library  purchase  the  used 
books  from  the  book  companies  and  pay  for  the  same  out  of 
this  year's  appropriation. 

The  rule  is,  as  stated  in  17  C.J.S.,  page  662,  that: 

" « « « goods  that  have  been  delivered  under  an  illegal  agree- 
ment or  for  an  illegal  purpose  may  be  reclaimed  and  recovered 
back  so  long  as  the  agreement  or  purpose  remains  unexecuted.*  * »• 
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i'herefore,  the  title  to  the  books  remains  In  the  book  com- 
panies If  they  do  not  desire  to  hold  the  State  Librarian 
personally  responsible  for  the  purchase.  If  the  State 
Library  Advisory  Board  now  desires  to  purchase  these  used 
books  and  pay  for  the  same  out  of  this  year's  appropriation, 
we  see  no  constitutional  or  statutory  inhibition  against  the 
same  if  the  statutory  procedure  as  to  certification  and  re- 
. quisltions  to  the  purchasing  agent  are  followed. 

It  1s  true  that  Section  39  of  Article  III  of  the 
Constitution  of  Missouri,  1945*  provides  as  follows: 

"The  general  assembly  shall  not  have  power: 

•«**««*««.«•*»**«**«• 

(4)  To  pay  or  to  authorise  the  payment  of 
any  claim  against  the  state  or  any  county 
. or  municipal  corporation  of  the  state  under- 

' any  agreement  Or  contract  made  without  ex- 
press authority  of  law;  " 

However,  in  the  instant  case  the  payment  would  not  be  of  the 
olala  made  without  express  authority  of  law,  to-wit:  the  pur- 
chase of  the  new  books  to  be  paid  out  of  the  1947-1943  appro- 
priation, but  would  be  a payment  of  a claim  for  used  books  to 
be  made  out  of  the  1948-1949  appropriation. 

CONCLUSION. 

It  is,  therefore,  the  opinion  of  this  Department 

that: 

Purchases  made  direct  by  a department  without  the 
purchasing  agent  asking  for  bids,  and  without  certification 
of  the  comptroller  and  auditor,  are  illegal  purchases  and 
are  void,  and  the  State  is  not  liable  for  the  payment  of  the 

same. 

It  is  further  the  opinion  of  this  Department  that: 

The  title  to  supplies  purchased  by  State  department 
under  a void  and  illegal  contract  does  not  vest  in  the  State 
but  remains  in  the  seller,  and  the  State  Department  may  later 
purchase  such  supplies  if  the  statutes  relating  to  the  pur- 
chasing agent  and  the  certification  by  the  comptroller  and 
state  auditor  are  followed. 

■ # . ♦ 
APPROVED: ^ Respectfully  submitted. 


J.  E.  TAYLOR 

Attorney  General  ARTHUR  M.  O'KLEFE 

Assistant  Attorney  General 


EMINENT  DOMAINS  County  court  can  condemn  land  to  establish 


Prosecuting  Attorney 
Stone  County 
Galena,  Missouri 


-ear  sir,  Scott j 

This  is  in  reply  to  your  letter  of  recent  date  presenting 
two  questions  for  the  opinion  of  this  department.  Your  letter 
reads  as  follows t 

"Please  advise  as  to  whether  or  not  the 
sheriff  In  counties  like  Stone,  in  the 
fourth  class,  is  allowed  and  entitled 
to  3.00  per  day  for  waiting  on  the 
Circuit  Court,  and  or  the  Magistrate 
Court.  Also  whether  or  not  the  deputy 
sheriff  may  collect  such  fee. 

"Does  the  County  Court  now  have  Juris- 
diction to  establish  public  roads  and 
condemn  lands  for  the  right-of-way  for 
such  roads?" 

This  department  has  previously  ruled  that  the  service 
performed  by  sheriffs  for  attending  courts  of  record  is  in  the 
nature  of  a civil  service  and  that  the  fees  allowed  for  this 
service  may  be  retained  because  they  are  earned  in  a civil  matter 
and  do  not  pertain  to  the  sheriff* s duties  in  criminal  matters. 

I am  enclosing  herewith  copies  of  our  opinions  to  honorable 
Clyde  V.  Nestings,  Prosecuting  Attorney  of  v?orth  County,  dated 
January  27,  1945,  and  Honorable  Palph  B.  .levins.  Proseouting 
Attorney  of  Hickory  County,  dated  July  1,  1946,  which  can  be 
taken  as  authority  for  allowing  sheriffs  said  fees  for  each  day 
thdy  attend  a court  of  record  which  is  in  session.  An  opinion 
to  Honorable  ralph  u^ins.  Proseouting  Attorney  of  Saline 
County,  dated  January  22,  1948,  is  also  enclosed  herewith  holding 
that  said  fees  are  allowed  for  each  deputy  actually  employed  in 
attendln  • such  court  and  that  even  though  said  fees  are  allowed 
for  the  uttondance  of  deputies  they  should  actually  be  collected 
by  the  sheriff  for  the  deputy's  attendance  upon  such  court.  Since 
the  magistrate  e^urt  is  a court  of  record,  the  statutes  allowing 
sheriff's  fees  for  attending  each  court  of  reoord  will  necessarily 
apply  with  equal  force  to  the  ma  jistrate  court. 


Honorable  ':ufe  3cott 


1th  reference  to  the  second  question  involved,  the  power 
of  eminent  donaln  is  the  right  or  power  of  a sovereign  state 
to  appropriate  private  property  to  particular  uses  for  the  pur- 
pose of  promoting  the  general  welfare.  The  power  of  eminent 
domain  is  inherent  in  sovereignty  and  exists  in  a sovereign 
state  without  any  recognition  of  it  in  the  Constitution,  :'tate 
v,  Gordon,  36  o,  , (2d)  105,  The  right  to  exercise  the  power, 
or  to  authorize  its  exercise,  is  wholly  legislative.  It  does 
not  exist  in  any  subordinate  political  subdivision  unless 
;ranted  by  the  sovereign  power, 

T?y  Section  C486,  It»S,  I!o,  1939,  the  pov/er  of  eminent  domain 
In  connection  with  the  establishment  of  public  roads  is  vested 
directly  in  the  several  counties  of  the  3tate  and  the  county 
court  is  made  t .e  agent  through  which  the  power  is  to  be  exor- 
cised, Petct  v,  anahan,  297  !o,  677,  taction  8486  provides. 

In  part,  as  follows: 

"The  right  of  eminent  domain  is  vested 
In  the  several  counties  of  the  3 tat©  to 
condemn  private  property  for  public  road 
purpose,  inducing  any  land,  earth, 
stone,  timber,  roclr  quarries  or  gravel 
pits  necessary  in  establishing,  building* 
grading,  repairing  or  draining  said 
roads,  or  In  building  any  bridges,  abut- 
ments or  fills  thereon.  If  the  county 
court  be  of  the  opinion  that  a public 
necessity  exists  for  the  establishment 
of  a public  road,  or  for  the  taking  of 
any  land  or  property  for  the  purposes 
herein  mentioned,  it  shall  by  an  order 
of  record  so  declare,  and  shall  direct 
the  county  highway  engineer  Y/lthin  fif- 
teen days  thereafter  to  survey,  nark 
out  and  describe  said  road,  or  the  land 
or  material  to  be  taken,  or  both,  and  . 
to  prepare  a map  thereof,  shbfeihg  the 
location,  courses  and  distances,  and  the 
lands  across  or  upon  which  said  proposed 
public  road  will  run,  or  che  area,  di- 
mensions, description  and  location  of 
any  other  property  to  be  taken  for  the 
purposes  herein,  or  both,  and  said  high- 
way engineer  shall  file  said  map  and  a 
report  of  his  proceedings  in  the  premises 
In  the  office  of  the  county  clerk. 


I w * 


• • • 


J’  * _ 
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The  Legislature  clearly  Intended  to  vest  In  the  county 
court  the  pov/er  to  establish  and  open  public  roads  whenever 
and  wherever  necessity  requires  such  action,  Petet  v,  : 
McClananan,  297  Mo,  677,  Whenever  the  county  court  is  of  the 
opinion  that  a public  necessity  exists  for  the  establishment 
of  a public  road  It  may  by  an  order  of  record  so  declare  and 
then  proceed  in  accordance  with  the  provisions  of  Section 
8486,  and  other  applicable  statutes,  to  establish  such  road. 


Conclusion, 


Therefore,  it  Is  the  opinion  of  this  department  that 
the  sheriff  in  counties  of  the  fourth  class  is  allowed  .3,00 
per  day  for  each  day  he  or  hi£  deputies  are  employed  In  at- 
tending a court  of  record,  said  fee  to  be  collected  by  the 
sheriff  even  when  a deputy  attends  such  court  of  record. 


'It  is  further  the  opinion  of  this  department  that  the 
county  court  may  establish  public  roads  and  through  its  right 
of  eminent  domain  condemn  private  property  for  such  purpose. 


Respectfully  submitted. 


APPROVED: 


DAVID  PONITELLY 

Assistant  Attorney  General 


J.  TAYLOR 
Attorney  General 


DD:ml 
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Appropriations  for  Trailing  Schools  af*  Boonville , 
Chillicothe  and  Tipton  for  payment  of  teachers* 
salaries,  educational  supplies,  etc,,  should  not 
be  made  out  of  that  part  of  the  general  revenue 
set  apart  for  the  free  public  schools. 


January  9,  1948 


FILED 

// 


r.  Louis  J,  Sharp,  Director 
Board  of  Training  Schools 
Jefferson  City,  issouri 


Dear  Sirs 


This  is  in  reply  to  your  letter  of  recent  date,  req\»est- 
ing  an  official. opinion  of  this  department  and  res’in  , in 
part,  as  follows: 


•In  i s request  for  appropriations  for  the 
operations  of  the  training  schools  at  Boon- 
ville,  Chillicothe,  and  Tipton,  for  the 
fiscal  year  beginning  July  1,  194&,  the 
Board  of  Training  Schools  plans  to  ask  that 
the  portion  of  the  appropriations  made  to 
these  institutions  for  the  payment  of  teach- 
ers* salaries,  for  educational  supplies  and 
books,  and  for  the  general  operation  expenses 
of  the  formal  educational  program,  exclusive 
of  maintenance  and  construction  of  buildings, 
be  charged  to  that  part  of  the  general  reve- 
nue set  apart  for  the  support  of  free  public 
schools. 

$ * % * * t v V w 


The  answer  to  the  request  contained  in  your  letter  makes 
necessary  a determination  of  whether  or  not  the  phrase  "free 
public  schools,”  found  in  Lections  1(a)  and  3(b)  of  Article  lx 
of  the  Constitution  of  Missouri,  includes  the  "educational  in- 
stitutions* contained  in  3cction  38  of  Article  IV  of  the  Con- 
stitution. 

It  is  to  be  noted  that  section  1(a)  of  Article  II  of  the 
present  Constitution  of  Missouri  differs  from  Section  1 of 
Article  XI  of  the  Constitution  of  1875  only  in  requiring  that 
the  General  Assembly  shall  establish  and  maintain  free  public 
schools  for  all  persons  in  thi3  state  within  ages  not  in  excess 
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of  twenty-one  years,  as  prescribed  by  law,  while  Jection  1 of 
1 rticle  XI  of  the  Constitution  of  1275  provided  for  the  instruc- 
tion of  all  persons  in  the  state  between  the  ages  of  six  and 
twenty  years;  and  that  Sectio  n 3(b)  of  Article  IX  of  the  pres- 
ent Constitution  differs  from  Section  7 of  Article  XI  of  the 
• constitution  of  1275  only  in  the  fact  that  the  Constitution  of 
1675  provided  for  four  months  of  schooling  and  the  present  Con- 
stitution Drovides  for  eight  months. 

/ 

Therefore,  any  interpretations  placed  upon  the  phrase 
'free  public  schools"  by  the  courts  of  this  state  when  constru- 
ing the  Constitution  of  1275  would  be  considered  as  being 
adopted  by  the  Constitution  of  1945  when  the  same  words  are 
used.  In  the  case  of  Roach  v.  Board,  77  ;'o.  424,  the  Supreme 
Court  of  Missouri  said,  1.  c.  462: 

"The  provisions  of  the  1st  and  6th  sections 
of  article  11  of  the  constitution  of  the 
State,  taken  together,  are  conclusive  on 
this  point.  The  1st  section  in  effect  de- 
clares that  all  persons  in  the  State  between 
the  ages  of  six  and  twenty  shall  be  gratui- 
tously instructed  in  the  free  oublic  schools 
therein  provided  for,  and  the  6th  section 
in  lih.e  manner  declares  that  the  1 public 
school  fund,1  therein  mentioned,  shall  be 
faithfully  appropriated  for  establishing 
and  maintaining  the  ffree  public  schools’ 
provided  for  in  said  article,  and  for  no 
other  uses  or  purposes  whatsoever.  The  two 
sections,  taken  together,  amount  to  both  a 
requirement  and  a prohibition.  By  the 
first,  free  public  schools  for  the  gratui- 
tous instruction  of '"'all  pcrso  s in  the  State 
between  the  ages  oT  six  and  twenty  are  re- 
quired. but  by  the  sixth  ] theT  funds  thus 
dedicated  to  that  use  are  prohibitec  from 
being  expended  for  any  other  uses  or  pur- 
poses whatsoever.  * * (emphasis  ours.) 

Since  the  Supre  e Court  of  Missouri  has  held-  that  "free  pub- 
lic schools"  are  those  for  the  gratuitous  instruction  of  all  per- 
sons in  the  state  within  the  required  age  limits,  unless  the 
training  schools  are  open  to  all  persons  who  wish  to  receive  an 
education  therein,  they  cannot  be  deemed  to  be  "free  public 
schools,'1  and  therefore  the  free  public  school  fund  would  not  be 
available  for  such  institutions. 
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Scction  it*  S*  o.  1939  f provides  for  the  commitment 

of  boys  to  the  1 issouri  Training  School  for  Boys  by  a court  hav- 
ing cri inal  jurisdiction. 

Section  9011,  R.  S.  o.  1939,  provides  for  the  comritment 
of  girls  to  the  Industrial  Howe  for  Girl3  by.  a court  or  magis- 
trate. 

Section  9025,  R.  . d.  1939 1 orovides  for  the  coiouitment 
of  negro  girls  to  the  Industrial  I'oaie  for  Negro  Girls  by  the 
juvenile  division  of  the  circuit  court. 

Since  the  provisions  for  commitment  to  the  three  trainin 
schools  in  Missouri  can  be  made  only  by  court  order,  it  is 
clear  that  the  mere  fact  that  Section  38  of  Article  IV  of  the 
Constitution  of  Missouri  denominates  such  institutions  as  "edu- 
cational institutions”  does  rot  make  of  such  institutions  "free 
public  schools,"  because  the  trainin,.  that  is  given  at  such  in- 
stitutions is  not  for  all  children  generally,  but  only  for  such 
children  as  are  - com  itted  to  the  Institutions. 

Further,  the  fact  that  the  Constitution  of  J'is30uri,  in 
Article  II,  the  article  on  education,  uses  the  same  language  with 
regard  to  "free  public  schools"  as  the  Constitution  of  1B75,  after 
such  phrase  had  been  construed  by  the  Supreme  Court  of  this  state, 
is  conclusive  of  the  fact  that  only  such  institutions  as  were 
considered  to  be  "free  public  schools"  under  the  Constitution  of 
1875  are  now  "free  oublic  schools." 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  appropriations 
for  the  payment  of  teachers*  salaries,  educational  supplies  and 
books,  and  for  the  general  operation  expenses  of  the  formal  edu- 
cational program  of  the  Training  Schools  at  Boonville,  Chillicothe 
and  Tipton  should  not  be  charged  to  that  part  of  the  general  reve- 
nue set  apart  for  the  support  of  "free  public  schools." 


Respectfully  submitted, 

C.  B.  BURNS,  Jr. 

APPROVED:  / Assistant  Attorney  General 


J.  K.  TaTOR 

Attorney  General 


CBBrllR 


TRUST  CSMfAfeS: 


.A  trust  company,  uijdej*  -foe.  laws  of  this  State, 
may  no/;  acquire  or  own4 all  of  the  capital 
stock,  or  a controlling  interest,  in  another 
trust  Company  in  this  State.  • 


June  7,  1948 


lo 


/ 


Honorable  H.  8.  Shaffner 
Commiesioner 
Divisiorvof"  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 


Dear  Commissioner  Shaffner s 


This  will  acknowledge  your  letter  requesting 
the  opinion  of  this  Department  whether  one  trust  com- 
pany in  Missouri  may  acquire  and  own  all  of  the  capital 
stock,  or  a controlling  interest,  in  another  trust  com- 
pany in  this  State. 

\ 

The  statute  of  this  State  in  question,  and  the 
construction  of  which  is  requested  in  your  letter  is 
Section  9 of  Senate  Bill  No.  245,  now  found  in  Laws  of 
Missouri,  1945,  page  924.  Said  Section  9 of  said  Senate 
Bill  No.  245,  is  found  on  pages  929  and  950,  Laws  of 
Missouri,  1345.  Said  Senate  Bill  No.  245  is  an  Act  re- 
pealing Lection  8032,  Laws  of  Missouri,  1943,  pages  988 
to  994,  inclusive,  relating  to  trust  companies,  and  the 
re-enactment  of  a new  section  in  lieu  thereof,  to  be 
known  and  numbered  as  Seotion  8052.  Among  other  acts 
prohibited  to  trust  companies  in  said  Senate  Bill  No. 
245,  are  the  following, as  set  forth  in  said  Section  9. 
Said  Section  9 is  as  follows l 

• * • 

"Shall  not  invest  or  keep  invested  in 
the  stock  of  any  private  corporation 
an  amount  in  excess  of  fifteen  per 
centum  of  the  capital  and  surplus  fund 
of  such  trust  company;  nor  shall  it 
purchase  or  continue  to  hold  stock  of 
another  bank  or  trust  company  if  by 
such  purchase  or  continued  investment 
the  total  otock  of  such  other  bank  or 
trust  company  owned  and  held  by  it  as 
collateral  will  exceed  fifteen  per  cent- 
um of  the  stock  of  such  other  bank  or 
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trust  company t Provided,  however,  that 
thla  limitation  shall  not  apply  to  the 
ownership  of  the  capital  stook  of  a safe 
deposit  company,  the  vaults  of  which  are 
connected  with  or  adjacent  to  am  office 
of  such  trust  company,  nor  to  the  owner- 
ship by  such  trust  company  or  its  stock- 
holders of  a part  or  all  of  the  capital 
stock  of  one  bank  organised  under  the 
laws  of  the  United  States  or  of  this 
state,  nor  to  the  ownership  of  a part 
or  all  of  the  capital  of  one  corporation, 
organised  under  the  laws  of  this  state, 
for  the  principal  purpose  of  receiving 
savings  deposits  or  issuing  debentures 
or  loaning  money  on  real  estate  or  deal- 
ing in  or  guaranteeing  the  payment  of 
real  estate  securities,  or  investing  in 
other  securities  in  which  trust  companies 
may  invest  under  this  chapter,  nor  to  the 
continued  ownership  of  stocks  lawfully  ac- 
quired prior  to  the  first  day  of  January, 

A.D.  1915." 

believe  that  before  any  trust  company  chartered 
to  carry  on  a banking  business,  may  purchase  and  hold  the 
stock  of  another  trust  company  doing  a banking  business  or 
purchase  the  stock  of  a bank,  it  must  have  statutory  auth- 
ority so  to  do,  including  the  percentage  or  the  amount  of 
such  stock  in  another  corporation  which  it  may  acquire,  7 
C.J,  888  on  the  power  and  authority  of  a trust  company  to 
purchase  stook  in  another  corporation,  states  the  following 
text : 

"A  loan , trust,  or  investment  company 
has  been  held  to  be  without  lawful 
power  to  purchase  itB  own  stock  or 
to  purchase  a controlling  interest  in 
the  stock  of  another  bank  for  the  pur- 
pose of  operating  and  managing  such 
bank,  # * * 

Footnote  7,  to  the  above  quoted  text  from  Corpus 
Juris,  cites  the  case  of  State  vs,  Bmkers*  Trust  Company, 
157  Mo,  App,  557,  138  S,W,  669,  That  was  a case  decided 
by  the  Kansas  City  Court  of  Appeals,  construing  a statute 
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relating  to  trust  companies  prior  to  the  time  trust  com- 
panies were  given  authority  to  carry  on  a commercial  bank- 
ing business.  However,  the  principles  discussed  and  an- 
nounced by  the  Court  are  applicable  to  present  statutes 
and  present  general  conditions  In  like  manner  as  they  were 
then  applied  to  the  case  there  under  discussion.  The  Court 
in  stating  what  the  powors  of  trust  companies  are,  l,c,  564, 
in  said  case,  said: 

H Vc  * w * the  enumeration  of  the  powers 
conferred  upon  trust  companies  by  the 
statute  must  be  held  to  exclude  all 
others •»  * * * ", 

Section  9 of  said  Senate  Bill  Ho,  245,  herein-* 
above  quoted.  In  the  proviso  thereof,  is  explicit  and  de- 
finite in  providing  that  the  limitations  of  said  Section 
shall  not  apply  "*  * * to  the  ownership  by  such  trust  com- 
pany or  its  stockholders  of  a part  or  all  of  the  capital 
stock  of  one  bank  organized  under  the  laws  of  the  United 
States  or  of  this  state  * * * The  proviso  does  not  in- 

clude the  stock  of  "trust  companies"  as  being  subject  of 
purchase  in  excess  of  the  15J«  thereof,  permitted  to  be 
purchased  as  named  in  the  first  part  of  said  Section  9. 

The  proviso  confines  the  privilege  of  purchasing  all  of 
the  stock  of  a corporation  by  a trust  company  to  that  of 
"banks" • It  is  then  reasonable,  we  think,  to  conclude 
that  the  Legislature  confined  the  power  of  a trust  com- 
pany in  purchasing  the  whole  of  the  stock  of  another  cor- 
poration to  one  bank  and  thereby  by  implication  withheld 
the  power  of  a trust  company  to  purchase  the  whole  of  the 
stock  of  another  trust  company  to  prevent  the  creation  of 
a monopoly. 

Turning  again  to  the  Bankers'  Trust  Company  case, 
supra,  on  the  question  of  it  being  the  public  policy  of 
this  State  to  prohibit  one  trust  company  from  purchasing 
and  owning  the  whole  of  the  stock  of  another  trust  company 
to  prevent  monopolistic  practices,  the  Court,  l,o,  569,  570, 
further/  said:  • 

"The  purchase  of  the  stock  of  the  Kansas 
bank  by  the  Bankers  Trust  Company  for  the 
purpose  of  controlling  the  management  of 
the  bank  was  void  for  the  reason  that  not 
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only  was  It  In  excess  of  the  corporate 
povera  of  the  Trust  Company  but  was  vi- 
olative of  the  sound  rule  of  public 
policy  which  forbids  the  creation  of 
monopolies  through  the  ownership  by  one 
corporation  of  controlling  interests  in 
the  stock  of  others." 

The  terms  of  the  proviso  of  said  Section  9 of 
Senate  Bill  Ho.  245,  Laws  of  Missouri,  1945,  l.c.  929, 
providing  that  a trust  company  may  only  purchase  the  total 
stock  of  one  bank,  and  failing  to  include  the  right  to  pur- 
chase the  stock  of  a trust  company,  is  plain  and  certain, 
so  that  we  believe  no  room  exists  for  construction  of  said 
proviso.  It  mentions  one  bank  but  does  not  mention  a trust 
company.  Our  Supreme  Court  on  the  question  that  a plain, 
unambiguous  statute  needs  no  construction,  in  the  case  of 
State  ex  rel.  Thompson,  319  Mo.  492,  l.c.  496,  said: 

"»*  * * .Vhere  the  language  of  a statute 
is  plain  and  unambiguous  and  its  mean- 
ing clear  and  unmis tameable,  there  is  no 
room  for  construction,  and  the  courts 
are  not  permitted  to  search  for  its  mean- 
ing beyond  the  statute  itself. * * * * 

Should  there  be  need,  however,  of  the  citation  of 
authority  to  aid  in  the  construction  of  said  proviso,  we 
believe  that  the  rule  as  stated  by  59  C.J.  984,  Section  582, 
is  applicable  here,  where  it  states  the  following: 

* * where  a statute  enumerates  the 
things  upon  which  it  is  to  operate,  or 
forbids  certain  things,  it  is  to  be 
construed  as  excluding  from  its  effect 
all  those  not  expressly  mentioned;  * * *". 

See:  State  ex  Inf.  Conkling  ex  rel.  Kendricks  vs.  Sweaney, 
195  S.W.  714,  270  Mo.  685. 


r.arjr.r.TTSToN. 


It  is,  therefore,  the  opinion  of  this  Department 
that,  under  the  terms  of  Section  9 of  Senate  Bill  Ho.  245, 
Laws  of  Missouri,  1945,  l.c.  929,  930,  a trust  company  or- 
ganised under  the  Laws  of  Missouri,  may  not  acquire  or  own 
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all  of  the  capital  stock,  or  a controlling  interest,  in 
another  trust  company  in  Missouri. 


Respectfully  submitted. 


GEORGE  W.  CROWLEY 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney ^General 
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yNCL/MMZ?^  : Thjt  Commisaionei-  of  the  Division  of.  Finance  in 
BANK  DEPOSITS:  Missouri  may  not  lawfully  pay  to  one  creditor 

: or  depositor  unclaimed  deposits  remaining  in  his 
: custody  upon  the  liquidation  of  a bank  or  trust 
: company  to  the  exclusion  of  other  creditors  or  de- 
: positors  having  claims  against  such  fund.  The  Com- 
: missioner  must,  under  Section  7898,  R.S.Mo.  1939, 

: after  such  unclaimed  deposits  have  been  held  by  him 

Jim*  14  1948  for  a period  of  more  than  six 

* years  pay  the  same  to  the 

Escheat  Fund  of  the  State, 


L 


/ 


Honorable  Harry  Cr,  Shaffner 
Commissioner 
Division  of  Finance 

Department  of  Business  and  Administration 
Jef  arson  City,  Missouri 


Dear  Commissioner  Shaffneri 


This  will  refer  to  your  letter  of  recent 
date  requesting  an  opinion  from  this  Department 
on  the  question  of  whether  you  shall  deliver  to 
the  Reconstruction  Finance  Corporation  unclaimed 
deposits  amounting  to  $1,433,92  remaining  in  your 
custody  upon  the  liquidation  of  the  Bartlett  Trust 
Company  of  3t.  Joseph,  Missouri,  on  account  of  the 
fact  that  the  R,F.C,  loaned  the  Bartlett  Trust  Com- 
pany sums  of  money  during  the  liquidation  to  pay  de- 
positors, all  of  which  sums  were  not  repaid  to  the 
R,F,C,,  upon  its  claim  that  it  la  a creditor  of  said 
defunct  Trust  Company,  and  is  entitled  to  all  of  said 
sum,  or  whether  you  shall,  under  the  terms  of  Section 
7898,  R,S.  Mo,  1939,  deliver  said  sum  to  the  State 
Treasurer  of  the  State  of  Missouri  to  be  deposited  in 
the  Eaoheat  fund  of  this  State, 

Your  letter  is  as  follows! 


"You  will  note  by  the  attached 
ooples  of  letters  received  from 
the  Reconstruction  Finance  Cor- 
poration that  Mr,  Rufus  Bur rue. 
Agency  Counsel,  requests  payment 
be  made  to  that  agency  of  the 
$1,433,92  representing  proceeds 
of  a loan  made  by  the  Reconstruc- 
tion Finance  Corporation  to  the 
Bartlett  Trust  Company  to  pay  off 
deposits,  but  which  depositors 
have  not  claimed  their  deposits,  • 
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" In  ay  letter  of  April  21  Z advlaed 
that  I knew  of  no  authority  which 
would  permit  the  payment  to  the  Cor- 
poration the  amount  olalmed,  since 
It  represented  unclaimed  dividends 
now  to  be  esoheated  to  the  State  of 
Missouri. 

"May  I be  favored  with  your  official 
opinion?" 

The  correspondence  between  your  Department  and 
counsel  for  the  Reconstruction  Finance  Corporation  In  re- 
gard to  this  question  has  been  Inspected  and  carefully 
read.  We  note  that  R.F.C.  through  Its  counsel  vigorously 
asserts  its  right  to  these  unclaimed  deposits  In  the  sum 
above  stated,  bn  the  grounds  that  the  depositors  who  may 
be  entitled  to  their  respective  Interests  In  said  sum  of 
money  still  fall  to  claim  their  deposits,  and  that  the 
R.F.D.  Is  entitled  to  the  whole  thereof,  as  a known  credit- 
or and  claimant,  as  against  all  of  the  remaining  depositors 
or  creditors  whose  separate  respective  deposits  are  repre- 
sented by  said  fund.  Counsel  for  the  R.F.C.  cite  as  an 
authority  sustaining  Its  position,  the  case  of  Reconstruc- 
tion Finance  Corporation  vs.  Brady,  State  Banking  Commis- 
sioner, et  al.  (Texas),  150  S.W.  (2d)  557.  • Counsel  for 
the  R.F.C.  in  the  third  paragraph  of  their  letter  to  your 
Department  dated  April  22,  1948,  make  the  following  state- 
ment! 

"It  is  our  belief  that  this  corpora- 
tion Is  exaotly  in  the  same  position 
that  the  Reconstruction  Finance  Cor- 
poration was  In  the  Texas  case,  and 
that  the  same  law  applies  to  our  sit- 
uation as  applied  there." 

The  Texas  case  cited  here  has  been  read  and  consid- 
ered. We  believe  It  Is  not  applicable  here  on  account  of 
our  Sections,  7897  and  7898,  R.3.  Mo.  1959.  - 

« • 

Section  7897,  R.S.  Mo.  1959,  provides  for  the  crea- 
tion and  maintenance  of  a trusteeship  for  sums  remaining  due 
to  and  unclaimed  by  a creditor,  a depositor,  or  other  per- 
> sons  named,  upon  the  liquidation  of  a bank.  But  our  sec- 
tions do  not  stop  with  that.  The  next  succeeding  section 
of  our  statutes,  Seotion  7898,  In  the  seoond  proviso  thereof. 
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atates  the  followings  , 

"*  * * and  provided  further,  that  after 
■aid  sum  or  sums  of  money  belong- 
ing to  any  unlooated  depositor, 
creditor,  atoekholder  or  share- 
holder has  remained  with  the  Com- 
missioner for  a period  of  more 
than  six  years,  said  sum  or  sums 
of  money  shall  be  paid  into  the 
escheat  fund  of  the  State  of 
Missouri s * * w 

The  question  considered  here  is  not  an  equitable 
matter.  It  is  governed  exclusively  by  Section  7898,  R.3. 

Mo,  1939,  as  a matter  of  law.  The  escheat  provision  con- 
tained in  the  second  proviso  of  said  Section  7898,  is  man- 
datory upon  your  Department,  with  the  provisions  "*  * * 
that  after  said  sum  or  sums  of  money  belonging  to  any  un- 
located depositor,  oreditor,  stockholder  or  shareholder 
has  remained  with  the  Commissioner  for  a period  of  mort 
than  six  years,  said  sum  or  sums  of  money  shall  be  paid 
into  the  esaheat  fund  of  the  State  of  Missouri." 

This  provision,  then,  being  mandatory,  rather  than 
directory,  demands  a strict  construotion  of  its  terms  to 
compel  compliance  with,  and  the  administration  of,  the 
statute  as  written.  59  C.J.,  page  984,  Section  582,  on 
this  question,  states  the  following  rule,  respecting  the 
construotion  of  such  a statute,  to-witt 

"*  * * and  where  it  directs  the  per- 
formance of  certain  things  in  a par- 
ticular manner,  or  by  a particular 
person,  it  implies  that  it  shall  not 
be  done  otherwise  nor  by  a different 
person.  * * * 

This  rule  has  been  recognised  and  is  upheld  by  our 
Supreme  Court  in  numerous  cases,  one  of  which  is  the  case  of 
State  ex  rel.  vs*  Holt camp,  322  Mo.  258,  where  our  Supreme 
Court,  l.o.  268,  said 1 

"■Whenever  a statute  limits  a thing 
to  be  done  in  a particular  form,  it 
necessarily  includes  in  itself  a 
negative,  namely,  that  the  thing 
shall  not  be  done  otherwise .*  * w * ", 
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Our  Banking  Code  direct*  the  liquidation  of  in- 
solvent bank*  or  trust  companies  without  giving  any  pre- 
ference whatever  to  any  depositor  or  creditor  in  the  dis- 
tribution of  unclaimed  deposits  on  hand  at  the  final  liq- 
uidation of  such  institution.  All  aro  treated  alike  by 
the  statute,  and  anyone  of  the  aggregate  number  of  de- 
positors or  creditors  is  entitled  at  any  time,  and  at  all 
times,  fixed  by  statute,  to  apply  for  and  receive  his  or 
her  respective  unclaimed  deposits. 

The  Reconstruction  Finance  Corporation,  in  the 
matter  here  being  considered,  has  been  neither  defrauded 
nor  prejudiced.  It  stands  exactly,  by  the  terms  of  said 
Section  7898,  upon  the  same  ground  of  any  other  creditor. 

It  has  no  priority  or  preference  under  the  statute  over 
any  other  creditor  or  depositor,  and  surely  it  cannot  be 
said  that  the  courts  may  confiscate  the  deposits  due  other 
creditors  and  depositors,  and  hand  them  over  to  one  claim- 
ant, 

CONCLUSION, 

It  is,  therefore,  the  opinion  of  this  Department 

that  t 

1)  Considering  the  above  authorities,  the  Recon- 
struction Finance  Corporation,  as  a creditor,  is  not  en- 
titled to  olalm  or  receive  the  sum  mentioned  in  your  letter 
representing  unclaimed  deposits  now  held  in  the  custody  of 
your  Department,  and  derived  from  the  liquidation  of  the 
Bartlett  Trust  Company,  to  the  exclusion  of  other  creditors, 
or  the  owners  of  unclaimed  deposits  lnoluded  in  said  sum, 

2)  It  is  the  further  opinion  of  this  Department  that 
under  the  terms  of  Section  7893,  R.3.  Mo.  1939,  it  is  manda- 
tory that  you  pay,  at  the  time  provided  by  law,  such  funds 

to  the  State  Treasurer  of  the  State  of  Missouri,  to  be  de- 
posited and  held  in  the  Esoheat  Fund  of  the  State  of  Missouri 
until  otherwise  disposed  of  according  to  law. 

Respectfully  submitted, 

APPROVED! 

GEORGE  W.  CROWLEY 

Assistant  Attorney  General 

J.  E.  TAYLOR 
A 1 1 or  ne  v-Jlener  al 


LOTTERIES:  Theater  scheme  whereby  contestant-  iwK^^ies^^cal 

resident  by  clues  is  a lottery* 


Hr*  Sam  £*  Semple 
Prosecuting  Attorney 
Randolph  Covin ty 
BJoberly,  Missouri 

Dear  Sir; 

This  department  is  In  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"I  would  like  to  obtain  an  opinion  as  to 
whether  or  not  the  following  described 
scheme  is  a lottery* 

"One  of  the  theaters  here  in  Moberly  has 
asked  me  about  this  as  they  would  like  to 
put  it  into  effect*  The  plan  is  known 
as  a *Know  Tour  Neighbor*  contest*  Inclosed 
is  some  literature  on  the  subject*  As  I 
understand  the  plan,  a biography  is  prepared 
of  sono  prominent  person  and  certain  clues 
are  also  prepared*  Then  on  one  night  each 
, week  a member  of  the  audience  is  called  to 
the  stage  and  given  the  first  clue*  If  he 
guesses  the  person  he  is  given  a cash  prize* 

If  he  does  not  guess  the  person  the  thing  is 
continued  until  the  following  week  when  the 
original  clue  plus  an  additional  clue  is 
given  to  some  other  person  selected  by  lot 
from  the  audience*  If  that  person  does  not 
guess  it  the  thing  is  carried  over  and  an 
additional  sum  is  added  each  week  until  some 
person  guesses  the  identity  of  the  individual* 

"They  inf ormed  me  that  they  will  select  the 
contestant  each  week  by  having  a map  on  the 
stage  of  all  of  the  seats  in  the  theater 
and  by  calling  someone  to  the  stage  and 
selecting  some  seat  in  the  audience  and  thus 
choosing  by  that  method  the  person  who  will 
have  the  chance  to  guess  at  the  clue*  The 
whole  scheme  works  kind  of  like  the  radio 
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walking  roan  contest,  or  the  Dr.  I.  Q. 
contest.  The  theater  manager  informs 
me  that  on  the  nights  the  contest  is 
held  that  every  10th  person  will  be 
admitted  to  the  theater  free." 

Section  39*  Article  III,  of  the  Constitution  of  Missouri, 

191+5,  provides,  in  part,  as  follows! 

"The  General  Assembly  shall  not  have 
powers 

# « « « 

"(9)  To  authorise  lotteries  or  gift  enter- 
prises for  any  purpose,  and  shall  enact,  laws 
to  prohibit  the  sale  of  lottery  or  gift 
enterprise  tickets,  or  tickets  in  any  scheme 
in  the  nature  of  a lottery;" 

Section  JjTQk*  R.  S.  Mo.  1939,  provides  as  follows: 

"If  any  person  shall  make  or  establish,  or 
aid  or  assist  in  making  or  establishing, 
any  lottery,  gift  enterprise,  policy  or 
scheme  of  drawing  in  the  nature  of  a lottery 
as  a business  or  avocation  in  this  state,  or 
shall  advertise  or  make  public,  or  cause  to  be 
advertised  or  made  public,  by  means  of  any 
newspaper,  pamphlet,  circular,  or  other 
written  or  printed  notice  thereof,  printed 
or  circulated  in  this  state,  any  such  lottery,, 
gift  enterprise,  policy  or  scheme  or  drawing 
in  the  nature  of  a lottery,  whether  the  same 
is  being  or  is  to  be  conducted,  held  or 
drawn  within  or  without  this  state,  he  shall 
be  deemed  guilty  of  a felony,  and,  upon 
conviction,  shall  be  punished  by  imprison- 
ment in  the  penitentiary  for  not  less  than 
two  nor  more  than  five  years,  or  by  imprison- 
ment in  the  county  jail  or  workhouse  for  not 
less  than  six  nor  more  than  twelve  months." 

It  is  well-settled  in  this  state  that  the  elements  of  a 
lottery  are  (1)  consideration;  (2)  prise;  (3)  chance.  State  v. 

Emerson,  318  Mo.  633*  1 S.W. (2d ) 109;  State  ex  inf.  McKlttrick 
v.  Globe  Democrat  Pub.  Co.,  3^1  Mo.  062,  110  S.V.(2d)  70f>.  The 
fact  that  there  is  a prize  present  in  the  scheme  described  in  your  letter 
cannot  be  doubted 
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As  to  the  element  of  consideration,  the  purchase  of  a ticket 
of  admission  to  the  theater  is  sufficient  to  constitute  consider- 
ation. State  v.  McEwan,  343  Mo.  213,  120  S.W.(2d)  1098;  54  C.J.S. 
854*  The  fact  that  every  tenth  person  is  admitted  to  the  theater 
free  does  not  in  any  way  eliminate  the  element  of  consideration 
from  the  scheme*  It  has  been  well  settled  in  this  state  since 
the  case  of  State  vs,  McEwan,  343  Mo.  213,  120  S*W. (2d)  1098, 
which  is  the  so-called  "bank  night"  case,  that  a scheme  is  still 
a lottery  even  if  certain  free  admission  tickets  are  given.  As 
the  court,  en  banc,  said  through  Commissioner  Yifesthues*  (l.c,  1101) 

"So  the  scheme  described  in  the  information 
has,  in  actual  practice,  all  the  elements  of 
a lottery,  and  is  just  as  harmful  as  if  it  were 
limited  to  those  purchasing  tickets.  See 
Commonwealth  v.  Wall  (Mass.)  3 N.E.  2d  28,  loc.  ■' 
cit.  30,  where  the  court  said: 

"*0n  the  other  hand,  a game  does  not  cease  to 
be  a lottery  because  some,  or  even  many,  of  the 
players  are  admitted  to  play  free,  so  long  as 
others  continue  to  pay  for  their  chances. 


is  not  whether  it  was  possible  to  win  without 
paying  for  admission  to  the  theatre.  The 
test  is  whether  that  group  who  did  pay  for 
admission  were  paying  in  part  for  the  chance 
of  a prize.  The  jury  could  disregard  all 
evidence  introduced  by  the  defendant  favorable 
to  him.  They  could  take  a realistic  view  of 
the  situation.  They  were  not  obliged  to  be- 
lieve that  all  the  ingenious  devices  designed 
to  legalize  this  particular  game  of  chance  Were 
fully  effective  in  practical  operation  *■»**" 

The  question  next  presents  itself  as  to  whether  the  element 
of  chance  is  present  in  the  scheme  described  in  your  request. 

As  stated,  a person  is  chosen  from  the  audience  who  in  turn 
designates  a seat  on  a map  of  the  theater.  The  person  sitting 
in  the  seat  designated  is  then  given  the  first  clue  as  to  the  iden- 
tity of  a resident  of  the  town.  If  the  person  is  unable  to 
identify  the  resident  from  the  clue  then  the  contest  goes  over 
to  next  week  at  which  time  another  person  is  selected  in  the 
same  manner  and  the  original  clue  plus  an  additional  clue  as 
to  the  identity  is  given.  This  procedure  is  followed  each  week 
until  the  resident  is  identified. 


Glover  v.  Malloska,  238  Mich.  216,  219,  213 
N.l.  107,  52  A.L.R.  77;  State  v.  Sames  (87 
N.H.  477)  183  A.  590,  592.  So  here  the  test 
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Judge  Ellison  in  State  ex  Inf.  McKlttrlck  Globe  Democrat 
Pub.  Co.,  3l+l  Mo.  862,  110  S.W.(2d)  70 5>,  discusses  extensively 
the  question  as  to  what  constitutes  chance  in  a lottery  and  this 
case  is  perhaps  the  leading  case  in  the  United  States  upon  this 
question.  He  points  out  the  rule  in  the  United  States  and  in 
Missouri  which  is  that  chanoe  need  be  only  the  dominant  factor 
and  thereby  adopting  the  'dominant  chance*  rule  as  opposed  to 
the  'pure  chance  doctrine'  which  prevails  in  England  and  Canada. 
This  dominant  chance  rule  is  explained  at  l.c.  717  as  follows: 

* *But  we  draw  the  conclusion  from 
them  that  where  a contest  is  multiple 
or  serial,  and  requires  the  solution  of 
a number  of  problems  to  win  the  prise, 
the  fact  that  skill  alone  will  bring 
• contestants  to  a correct  solution  of  a 
greater  part  of  the  problems  does  not 
make  the  contest  any  the  less  a lottery 
if  chance  enters  into  the  solution  of 
another  lesser  part  of  the  problems  and 
thereby  proximately  influences  the  final 
result.  * * *" 

In  applying  the  above  rule  to  the  scheme  in  question  it  will 
be  seen  that  the  person  selected  to  identify  the  resident  is 
selected  by  some  person  from  the  audience  arbitrarily  designating 
a seat  in  the  theater.  It  is  apparent  that  the  right  of  the 
person  to  participate  in  the  first  instance  is  dependent  entirely 
upon  chance,  that  is,  that  his  seat  would  be  selected.  Further- 
more, after  a person  has  been  selected  then  he  is  only  given 
one  clue  as  to  the  identity  of  the  resident  under  whioh  circum- 
stances it  is  obvious  that  the  identification  would  be  so 
difficult  as  to  be  entirely  a matter  of  chance.  As  other  clues 
are  given  in  succeeding  weeks  the  identity  becomes  more  apparent. 
What  was  said  in  the  Globe  Democrat  case,  supra,  is  equally 
applicable  to  the  present  situation  although  in  that  case  the 
process  wee  reversed,  th%t  is,  that  the  first  questions  were 
comparatively  simple  but. towards  the  end  of  the  contest  the 
answers  bebame  so  difficult  as  to  render  a correct  answer  one 
entirely  Cached  by  chafioe.  The  court  said,  l.c.  717: 

X ^ ^ -Vr 

"*  * *In  the  instant  case  it  stands  conceded 
that  at  the  beginning  of  the  'Famous  Names'  contest 
- the  cartoons  were  comparatively  simple  and 

the  list  of  suggested  titles  was  short.  This 
made  the  contest  inviting  to  entrants.  But 
toward  the  end  the  cartoons  became  more 
'subtle'  and  as  many  as  180  titles  had  to 
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be  considered.  It  was  a weeding  out  process, 
undoubtedly;  and.  If  chance  Inhered  in  the 
solution  of  these  latter  cartoons,  though 
only  a few  of  them,  and  eliminated  a large' 
number  of  contestants,  then  It  must  be  said 
the  result  was  Influenced  by  chance," 

In  view  of  the  above,  we  believe  It  Is  apparent  that  the 
element  of  chance  Is  present  In  the  scheme  described. 


CONCLUSION 


It  Is,  therefore,  the  opinion  of  this  department  that  a 
scheme  whereby  a person  attending  a theater  is  selected  by  lot 
from  the  audience  and  is  given  a clue  which  would  identify  a 
resident  of  the  town  and  if  the  person  Is  not  identified  then 
the  next  week  another  person  is  selected  by  lot  and  the  original 
clue  and  an  additional  clue  is  given  as  to  the  identity  of  the 
resident,  and  such  procedure  is  followed  until  the  resident  is 
identified  and  a prise  is  given  to  the  person  making  the  identi- 
fication is  a scheme  in  the  nature  of  a lottery  and  violates  the 
constitution  and  statutes  of  this  state. 


Respectfully  submitted. 


ARTHUR  K.  0*KEEFE 
Assistant  Attorney  General 

l 

APPROVED: 

Trrrrmm 

Attorney  General 
AMO*E:mw 
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scheme  with  prize'  award  by  lot  and 

i^^Hion  is  a lottery. 


August  23, 


Honorable  Samuel  E,  Semple 
Prosecuting  Attorney 
Moberly,  Missouri 


Dear  Mr*  Semple: 


This  department  is  in  receipt  of  your  request 
for  an  official  opinion  which,  reads  as  follows: 

"I  would  like  to  ask  your  opinion  on 
another  give  away  scheme  at  a theater 
here  in  Moberly*  Certain  merchants 
in  the  town  are  sponsoring  the  give 
away  at  the  theater  and  will  give  out 
tickets  with  merchandise  purchased. 

These  tickets  are  placed  in  a box  in 
the  theater  from  which  are  drawn 
tiokets,  and  the  holder  of  the  ticket 
is  called  to  the  stage  and  asked  a 
quis  question*  If  the  answer  is  cor- 
rest  that  person  le  given  a prise  such 
a radio  or  other  merchandise* 


"Would  your  office  consider  suoh  a 
scheme  a lottery?" 

Section  39#  Article  III  of  the  Constitution  of 
Missouri#  19ll5#  provides#  in  part#  as  follows: 

"The  General  Assembly  shall  not  have 
power: 


"(9)  To  authorize  lotteries  or  gift 
enterprises  for  any  purpose#  and  shall 
enact  laws  to  prohibit  the  sale  of  lot- 
tery or  gift  enterprise  tiokets,  or 
tiokets  In  any  scheme  in  the  nature  of 
a lottery;  ” 


* 


- • .V 
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Section  ltfOli*  R.  S.  Mo.  1939#  provides  as  follows! 

"If  any  person  shall  make  or  establish, 
or  aid  or  assist  In  making  or  establish- 
ing, any  lottery,  gift  enterprise,  policy 
or  scheme  of  drawing  in  the  nature  of  a 
lottery  as  a business  or  avocation  In  this 
state,  or  shall  advertise  or  make  public, 
or  cause  to  be  advertised  or  made  public, 
by  means  of  any  newspaper,  pamphlet,  cir- 
cular, or  othar  written  or  printed  notice 
thereof,  printed  or  circulated  in  this 
state,  any  such  lottery,  gift  enterprise, 
policy  or  scheme  or  drawing  in  the  nature 
of  a lottery,  whether  the  same  is  being  or 
is  to  be  conducted,  held  or  drawn  within 
or  without  this  state,  he  shall  be  deemed 
guilty  of  a felony,  and,  upon  conviction, 
shall  be  punished  by  Imprisonment  In  the 
penitentiary  for  not  less  than  two  nor  more 
than  five  years,  or  by  Imprisonment  In  the 
county  jail  or  workhouse  for  not  less  than 
six  ncr  more  than  twelve  months • " 

A lottery  In  this  state  consists  of  three  elements! 
prise;  consideration  and  cuance.  -State  vs.  amerson,  318  Mo. 
633*  1 S.w.  (2d)  109;  State  ex  inf.  McKittrlck  vs.  Qlobe 
Democrat  Pub.  Co.,  341  Mo.  862,  110  S....  (2d)  705. 

The  fact  that  the  person  is  given  a radio,  or  other 
merchandise,  constitutes  the  element  of  prise. 

It  is  the  rule  in  this  state,  and  in  other  Juris- 
dictions, that  a ticket  or  chance  given  with  each  purchase 
of  merchandise  obnstltutes  consideration  within  the  meaning 
of  the  lottery  law.  State  vs.  Emerson,  318  Mo.  633,  1 S.w. 
(2d)  109;  Feath^rstone  vs.  Independent  Servloe  Station  Asso- 
ciation (Tex.  Civ.  App.)  10  S.W.  (2d)  I2I4.;  Retail  Section  of 
Chamber  of  Commerce  vs.  Kieok,  128  Neb.  13,  257  H.W.  I4.93 2 
People  vs.  Bloom,  227  NYS  225  (reversed  on  other  grounds) 

2I4.8  N.Y.  582,  162  N.E.  5331  Market  Plumbing  and  Seating  Sup- 
ply Co.  vs.  Spangenberger,  112  N.J.L.  1^6,  169  A.  660.  Fur- 
thermore, it  appears  from  your  request  that  a person  to  be 
eligible  to  reoeive  the  prize  must  be  In  attendance  at  the 
theater,  and  the  purchase  of  an  admission  ticket  to  the 
theater  under  such  circumstances  has  been  held  to  constitute 
consideration.  State  vs.  Ucgwan,  3I4.3  Mo.  213,  120  S.W.  (2d) 
1093|  In  order  for  the  person  to  win  a prise  his  ticket  must 
have  been  seleoted  from  a box  which  contains  all  the  tickets. 
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This  la  obviously  a selection  by  chance.  The  fact  that. 

In  order  to  win  the  prize  a quiz  question  must  be  answer- 
ed correctly,  does  not.  In  any  way,  carry  away  the  In- 
herent evil  in  the  scheme.  The  answering  of  the  question 
Is  merely  an  incidental  element  as  compared  to  the  selec- 
tion of  a ticket  from  the  box  wnloh  contains  the  names  of 
all  the  ticket  holders.  As  Judge  Allison  said  in  the  ease 
of  State  ex  Inf.  McKittriok  vs.  Globe  democrat  Tub.  Co.,  3I4I 
Uo.  862,  110  S.«.  (2d)  705,  l.o.  7171 

ne  * • But  we  draw  the  conclusion  from 
them  that  where  a contest  is  multiple 
or  serial,  and  requires  the  solution 
of  a number  of  problems  to  win  the 
prise,  the  faot  that  skill  alone  will 
bring  contestants  to  a correct  solution 
of  a greater  part  of  the  problems  does 
not  make  the  contest  any  the  less  a 
lottery  if  chance  enters  into  the  solu- 
tion or  another  lesser  part  of  the  prob- 
lems and  thereby  proximately  influences 
the  final  result.  * * * •" 


In  view  of  what  has  been  said,  it  will  be  seen 
that  the  three  elements:  prize;  consideration  and  chance, 
are  present  in  the  scheme  described  in  your  request,  and 
that  such  scheme  constitutes  a lottery,  in  violation  of 
the  Constitution  and  laws  of  this  State. 


COHCLUSIOH. 

Xt  is,  therefore,  the  opinion  of  thia  department 
that  a scheme  whereby  the  merchants  of  a town  give  away 
tlokets  for  merchandise  purchased  from  the  merchants,  which 
tickets  are  placed  in  a box  in  the  theater  from  which  are 
drawn  tickets,  and  the  holder  is  called  to  the  stage  and 
asked  a quiz  question,  which  question  if  answered  correctly 
entitles  the  person  to  a prize,  la  a scheme  in  the  nature 
of  a lottery,  and  is  illegal  in  Missouri. 

Respectfully  submitted. 


APPROVED: 

ARTHUR  M.  O'KEEFE 
Assistant  Attorney  General 


'fA’YttfR — 
Attorney  General 

AM0*K:lr 


EJECTIONS 


: Cross  mark  must  be  placed  In  square  at  the  left  of 
"write-in"  candidate's  name. 


October  21,  1948 


Honorable  Samuel  Semple 
Prosecuting  Attorney 
Randolph  County 
Moberly,  Missouri 


Dear  Mr.  Semple: 

This  Department  is  in  receipt  of  your 
request  for  an  official  opinion  which  reads  as  follows: 

Would  you  please  give  me  an  official 
opinion  on  the  following  questions: 

1)  May  a voter  write-in  the  name  of 
any  person  he  chooses  for  any  office 
when  there  is  no  nominee  for  that  of- 
fice elected  at  the  primary  election? 

2)  If  the  answer  to  the  above  question 
is  yes,  then  is  the  mere  writing  in  of 
the  name  sufficient,  or  must  a cross 
mark  be  placed  in  the  square  to  the 
left  of  the  name? 

Section  ll603*  R.  S.  Mo.  1939*  provides,  in 
part,  as  follows: 

"*  * * jf  -the  voter  desires  to  vote  for 
one  or  more  candidates  whose  name  or 
names  do  not  appear  on  the  printed  bal- 
lot he  may  do  so  by  drawing  a line 
through  the  printed  name  of  dandidate 
for  such  office,  and  writing  below  such 
cancelled  name  the  name  of  the  person  for 
whom  he  desires  to  vote,  and  placing  a 
cross  mark  in  the  square  at  the  left 
of  such  name.  * * 


Honorable  Samuel  Semple 
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In  answer  to  your  first  question,  this  Department 
on  September  28,  1948,  to  Honorable  Emory  L.  Melton, 
Prosecuting  Attorney,  Barry  County,  Cassville,  Missouri, 
held  as  follows: 

"We  are  of  the  opinion  that  at  a 
general  election  a voter  may  'write  in' 
the  name  of  any  person  he  chooses  for 
any  office  he  chooses  without  regard  to 
whether  or  not  there  is  a regular  party 
nominee.  Further,  that,  under  our  system 
of  elections,  the  person  receiving  the 
majority  vote  for  any  parti cular  office 
is  the  person  elected  to  said  office." 

A copy  of  this  opinion  is  enclosed. 

In  answer  to  your  second  question,  it  will  be  noted 
that  Section  11603,  supra,  is  plain  in  its  requirement  that 
a person  writing  in  the  name  of  a candidate  must  place  a 
"cross  mark  in  the  square  at  the  left  of  such  name."  There- 
fore, a voter  who  writes  in  the  name  of  a person  for  an  office 
for  which  no  candidate  was  nominated  at  the  primary  election, 
must  not  only  "write-in"  the  name  of  the  person,  but  must  also 
place  a cross  mark  in  the  square  at  the  left  of  the  name. 


CONCLUSION. 


It  is,  therefore,  the  opinion  of  this  Department 
that:  a voter  may  "write-in"  the  name  of  a person  he  chooses 
for  any  office,  regardless  of  whether  or  not  there  is  a party 
nominee . 


It  is  further  the  opinion  of  this  Department  that: 
a cross  mark  must  be  placed  in  the  square  at  the  left  of  such 
name  written  in,  even  though  a cross  mark  has  been  placed  at 
the  top  of  the  ballot. 

Respectfully  submitted 
ARTHUR  M.  O'KEEFE 

APPROVED:  Assistant  Attorney  General 

J.  E.  TAYLOR 
Attorney  Oeneral 


CREDIT  UNIONS: 


There  is  no  statutory  authority  in  Missouri 
permitting  the  changing  of  a state  credit 
union  to  a federal  credit  union. 


November  10,  1948 


Honorable  Harry  G.  Shaffner 
Commissioner  of  Finance 

Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr.  Shaffner: 

This  will  be  in  response  to  your  letter  of  recent  date,  con- 
cerning the  authority  of  a credit  union  incorporated  under  the 
statutes  of  Missouri  to  change  its  organization  and  identity  from 
a state  credit  union  to  a federal  credit  union.  Your  letter  is 
as  follows : 


FI  LED 


"A  credit  union  chartered  under  Missouri  Law 
wishes  to  change  from  a state  to  federal  char- 
ter. The  federal  department  in  this  connec- 
tion requests  the  approval  of  the  Commissioner 
to  the  effect  that  the  proposed  transfer  of 
assets  and  liabilities  from  state  to  federal 
charter  is  not  in  conflict  and  may  be  effected 
under  the  laws  of  the  State  of  Missouri  and 
particularly  under  the  provisions  of  Section 
5540  of  Missouri  Statutes. 

"This  Division  contends  that  it  can  only  rec- 
ognize the  dissolution  of  a state  chartered 
credit  union  and  the  problem  of  whether  or  not 
the  shareholder  is  paid  in  cash  or  reverts  his 
shares  into  another  credit  union  is  within  the 
holder's  rights. 

"May  we  be  advised  with  an  opinion?" 

Your  letter  refers  especially  to  Section  5540,  R.S.Mo.  1939, 
Laws,  Missouri,  1945,  page  722,  respecting  the  proceedings  look- 
ing toward  the  dissolution  of  a credit  union  organized  and  in- 
corporated under  the  statutes  of  this  State  and  the  effect  of  the 
proceeding  to  dissolve  such  a corporation. 


Honorable  Harry  G.  Shaffner 


Your  immediate  query  is:  whether  our  statutes  provide  for 
the  change  from  a state  credit  union  to  a federal  credit  union. 

Said  Section  5540,  R.S.Mo.  1939,  Laws  of  Missouri,  1945, 
page  722,  providing  for  the  dissolution  of  a credit  union  has  no 
provision  whatsoever  authorizing  a credit  union  organized  under 
the  terms  of  Article  5,  Chapter  38,  R.S.Mo.  1939,  and  amendments 
thereto,  to  change  in  anywise  from  a state  credit  union  to  a 
federal  credit  union,  either  by  consolidation  or  merger,  or  by 
any  other  process. 

Said  Section  5540  as  amended,  Laws  of  Missouri,  1945,  page 
722,  provides  only  for  the  dissolution  and  final  winding  up  of 
the  affairs  of  a credit  union  in  this  State  by  following  the 
terms  of  that  section  of  our  statutes.  The  section  provides  that 
upon  the  filing  of  a notice  of  the  purpose  to  dissolve  a credit 
union  with  the  Commissioner  of  Securities  in  this  State,  such 
credit  union  shall  continue  in  existence  only  for  the  purpose  of 
discharging  its  debts  and  obligations,  collecting  and  distribut- 
ing its  assets  and  doing  all  other  acts  required  in  order  to  wind 
up  its  business  affairs.  There  is  no  authority  whatsoever,  in 
said  Article  15,  Chapter  33,  and  amendments  thereto,  for  such  a 
credit  union  to  change  its  identity  and  organized  existence  into 
a federal  credit  union. 

In  considering  this  question  we  have  examined  and  here  refer 
to  Chapter  14,  Title  12,  U.S.C.A.,  page  600,  etc.,  on  the  subject 
of  Federal  Credit  Unions,  to  learn  if  there  is  any  authority  or 
direction  in  the  federal  statutes  on  the  subject  permitting  or 
inviting  the  changing  of  a state  credit  union  into  a federal 
credit  union.  The  federal  statutes  in  said  Chapter  14  of  said 
Title  12  of  the  federal  statutes,  from  Section  1751  to  and  in- 
cluding Section  1771,  covering  the  whole  federal  scheme  and  plan 
of  the  organization  and  supervision  of  federal  credit  unions, 
makes  no  mention  whatsoever  of  the  amalgamation,  consolidation, 
merging  or  changing  of  a state  credit  union  into  a federal  credit 
union . 

This  being  the  condition  of  the  state  laws  and  the  federal 
laws  respecting  credit  unions,  and  none  of  which  statutes  provide 
for  such  change  of  a state  credit  union  to  a federal  credit 
union,  we  believe  it  is  conclusive  that  your  position,  holding 
that  your  Department  has  no  authority  to  authorize  or  approve  any 
proceeding  which  undertakes  to  change  a state  credit  union  into  a 
federal  credit  union  organization  is  correct.  As  we  read  the 
statutes,  your  duty,  under  said  Section  5540,  is  only  to  approve 
the  dissolution  of  a state  credit  union.  Our  Supreme  Court  has 
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defined  the  extent  of  the  authority  of  the  Commissioner  of  Fi- 
nance, with  respect  to  the  performance  of  his  official  duties. 

In  the  case  of  State  ex  rel.  Banister  et  al.  vs.  Cantley,  Com- 
missioner of  Finance,  et  al . , 52  S.W.  (2d)  397,  l.c.  398,  re- 
specting the  statutory  powers  of  the  Commissioner  of  Finance  of 
this  State  our  Supreme  Court  said: 

"The  functions  of  the  finance  commissioner, 
like  any  other  official,  are  limited  to  the 
powers  and  duties  imposed  upon  him  by  the 
statute  which  creates  the  office.  46  C.J. 

1031;  State  ex  rel.  Bradshaw  v.  Hackmann, 

276  Mo.  600,  208  S.W.  445;  Lamar  Township  v. 

City  of  Lamar,  261  Mo.  loc.  cit.  189,  169 
S.W.  12,  Ann.  Cas.  1916D,  740. 

"An  official  such  as  the  finance  commissioner 
has  no  implied  powers  except  such  as  are  neces- 
sary to  the  effective  discharge  of  the  powers 
expressly  conferred.  46  C.J.  1032." 

It  seems  that  the  writer  of  the  letter  to  you  requesting 
your  approval  of  a plan  to  change  a state  credit  union  into  a 
federal  credit  union,  and  the  transfer  of  the  assets  and  li- 
abilities of  the  state  credit  union  to  a federal  credit  union, 
believed  that  the  office  of  the  Attorney  General  of  Missouri 
could  give  an  opinion  in  approval  of  your  consent  for  such  change 
from  a state  credit  union  to  a federal  credit  union  if  the  same 
were  attempted. 

We  find  no  authority  whatsoever  in  the  statutes  of  this 
State,  including  those  hereinabove  mentioned,  nor  the  federal 
statutes  also  hereinabove  mentioned,  giving  the  Attorney  General 
of  Missouri  any  such  authority. 

CONCLUSION 

It  is,  therefore,  the  opinion  of  this  Department  that  there 
is  no  statutory  authority  in  Article  15,  Chapter  33,  R.S.Mo. 

1939,  and  amendments  thereto,  or  in  Chapter  14,  Title  12,  U.S.C.A. , 
permitting  your  Department  or  this  Department  to  approve  the 
changing  of  a credit  union,  organized  and  incorporated  under  the 
laws  of  the  State  of  Missouri,  to  a federal  credit  union. 

APPROVED:  Respectfully  submitted, 


J.  E.  TAYLOR 
Attorney  General 


GEORGE  W.  CROWLEY 
Assistant  Attorney  General 
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Election  to  establish  County  Library  System 
to  be  held  at  annual  school  meeting  and 
conducted  as  election  for  county  superintendent 
of  schools. 


arch  19,  1948 


r.  John  • lith 
Prosecuting  Attorney 
ashington  County 
potosi , isso  ;ri 


Dear  Sir: 

This  will  acknowledge  receipt  of  your  letter  of  February 
27,  1948,  in  w lch  you  request  an  opinion  of  this  apartment. 
This  letter,  omit tin-  caption  and  signature  is  as  follows: 

"The  County  of  ashin;:ton  is  oing  to 
vote  on  a tax  levy  for  a County  wide  library, 
an£,  of  course,  the  proposition  of  establishing 
a.  county  wide  free  library. 

I ' 

ections  14767  and  following  sections  of 
Article  VI  of  Chapter  110  deal  with  this  subject. 


It  appears  to  me  from  ection  14767  of 
this  said  article  that  the  voting  will  he 
done  at  the  annual  school  election  on  the. 
first  Tuesday  in  April. 

Some  questioi  arise  as  follows:  (1) 

Will  the  votes  be  taken  and  recorded  by  the 
officials  that  take  and  record  the  votes  on 
matters  that  have  heretofore  been  voted  on 
at  such  elections;  (2)  if  so,  does  the  County 
Court  have  to  do  anything  toward  naming  tho 
officials  who  take  and  record  said  votes; 

(3)  what  certifications  aro.maoe,  if  any,  by 
those  talcing  and  recording  said  votes  to  the 
County  Court;  (4)  what  is  done  with  the  ballots 
that  are  ca3t  on  those  propositions,  Eire  they 
placed  in  a sealed  envelops  and  certification 
made  by  the  proper  authority  and  returned  to 
the  County  Court  for  canvassing;  (5)  what 
supplies,  if  any  shoulc  tho  County  Court 
furnish  school  districts  voting  on  these 
propositions;  (6)  what  instructions,  i any, 
should  tho  County  Court  give  those  talcing 
and  recording  said  votes  in  the  various  districts? 


e shall  appreciate  very  much  your  assistance 
in  thi3  matter.” 


* 


Mr,  John  . :;rnlth 
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It  will  be  noted  that  this  opinion  request  contains  six  dif- 
ferent questions  concerning  an  election  for  the  establishment  of  a 
County  Library  to  be  answered  by  this  Department  and  we  will  discuss 
these  questions  in  the  order  In  which  they  are  set  out  in  your  re- 
quest, supra. 

The  first  question  to  be  considered  is,  ""ill  the  votes  be 
taken  and  recorded  by  the  officials  that  take  and  record  the  votes 
on  matters  that  liavo  heretoforo  been  voted  on  at  such  elections?" 

The  first  statute  which  we  must  consider  ia  Section  14 <67,  Mo, 
R*S,A.,  which,  in  i;art,  provides  the  following: 

"Whenever  one  hundred  (100)  taxpaying  citizens 
of  any  county,  outside  of  the  territory  of  all 
cities  and  towns  now  or  hereafter  maintaining, 
at  least  in  part  by  taxation,  a public  library, 
shall  In  writin  petition  tho  oounty  court, 
asking  that  a county  library  district  of  the 
county,  outside  of  the  territory  of  all  such 
aforesaid  cities  and  towns,  be  established  and 

be  known  as  1 cotinty  Horary  district,  * 

and  asking  that  an  annual  tax  be  levied  for 
the  purpose  herein  speclfie<|,  and  shall  specify 
in  their  petition  a rate  of  taxation  not  to 
exceed  two  mills  on  the  dollar;  then  the  county 
court  shall.  If  it  finds  said  petition  was 
. signed  by  the  requisite  number  of  qualified 
petitioners,  enter  of  record  a brief  recital 
of  such  petition,  including  a description  of 
such  proposed  county  library  district,  and  of 
its  finding  aforesaid;  and  shall  order  that 
the  propositions  of  such  petition  be  submitted 
to  the  voters  of  such  proposed  district  at 
the  next  annual  election  to  be  held  at  the 
first  Tuesday  in  April;  and  that  the  clerk 
of  the  Comity  Court  shall  cause  to  be  published 
the  proposition  or  propositions  of  such  petition; 
and  said  county  clerk  shall  cause  said  proposi- 
tion or  propositions  to  be  published  In  like 
manner,  as  near  Os  may  be,  with  the  puolicatlon 
of  ? tho  nominations  to  office,’  as  provided  in 
Lection  11542,  1.3,  .1039.  . 

The  above  st/itufce,  as  stateQ  In  your  letter,  sets  the  time 
for  such  election  to  be  on  the  date  of  tho  annual  election  to  be. 
held  on  the  first  Tuesday  In  April,  This  reference  to  tho  "next 
annual  election"  apparently  refers  to  the  annual  school  meeting 
which  is  held  on  that  date  under  the  provisions  of  Section  10418, 
R.3.  Mo,  1939 
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The  provisions  of  Article  6,  Chapter  110  of  the  Mo,  R.S.A., 
refer  to  county  Library  Districts,  and  since  there  is  no  provision 
made  therein  for  the  selection  of  election  judges  or  officials,  we 
rauat  then  look  to  the  Intention  of  the  Legislature  in  failing  to 
enact  any  suoh  provision,  I % seens  reasonable  to  suppose  that  if 
special  judges  or  officials  were  wonted  by  the  Legislature  for  an 
election  on  the  County  Library  Systems,  it  would  ha  6 made  provi- 
sion for  their  appointment  or  election,  :owever,  a^ch  provision 
wao  not  made,  but  the  Leginlature  did  provide  that  the  election 
was  to  be  held  at  the  annual  school  meeting  which  would  indicate 
that  the  Legislature  intended  to  use  whatever  election  machinery 
was  available  at  such  meeting. 

It  is  well  settled  in  Missouri  that  whore  a statute  provides 
for  an  election  but  makes  no  specific  provision  for  the  mode  of 
conducting  such-  election  it  will  be  governed  by  the  lav;  for  the 
conducting  of  other  elections  in  the  district  or  subdivision. 

In  State  ex  rel,  illlor  v,  M,K,  T,  Py,  'Co.,  164  ?/o.  206,  the 
court  said  at  page  213 t 

✓ 

" # The  power  being  conferred  to  hold  an 

election  and  no  means  provided  therefor,  carries 
with  it  as  an  inevitable  and  indubitable  inci- 
dent the  usual  and  ous tomary  means  to  put  into 
effect  the  power  thus  conferred. 

in  the  cases  of  tate  ex  rel.  Clark  County  v,  packmann,  280 
i£o,  686,  218  S,  • 318,  and  rtate  ox  rel,  Gilpin  v,  raith,  339  Mo. 

194,  96  S.W,  (2d)  40,  elections  were  held  sufficient  where  the 
ordinary  and  usual  machinery  provided  for  obtaining  the  expression 
of  the  voters  upon  the  question  was  used. 

Therefore,  we  must  look  to  the  statutes  to  determine  if  the 
Legislature  has  provided  a method  of  holding  an  election  upon  a 
question  similar  to  the  one  under  consideration,  "very  four  years 
a county  superintendent  of  schools  is  elooted  at  the  annual  school 
meeting  (Section  10609,  o.  R.6.A. )•  The  election  in  which  the 
propositions  to  establish  a County  Library  District  and  provide  a 
tax  therefor  are  submitted  is  substantially  a county  election. 

Vie  beliove  that  the  procedure  for  the  conduct  of  the  election  to 
elect  tho  county  superintendent  of  schools  is  analogous  and  should 
be  followed  in  3uch  election. 

Provision  is  made  for  the  election  officials  in  the  election 
to  elect  a county  superintendent  of  schools  Tinder  the  provisions 
of  Section  10610,  Mo.  H,-3,A,,  which,  ‘in  part,  provides  the  followings 


Mr,  John  W*  Smith 


-4- 


"Tho  voting  for  county  superintendent  shall  be 
by  ballot  and  all  ballots  cast  shall  be  counted 
for  the  persons  for  whom  cast,  and  it  is  hereby 
made  tho  duty  of  the  members  of  the  board  of 
directors  and  the  chairman  and  secretary  of  the 
annual  school  meeting  to  see  that  each  ballot 
so  cast  is  counted  for  the  person  receiving  the 
same,  and  it  is  hereby  made  the  duty  of  the 
chairman  of  the  annual  school  mooting,  within 
two  days  after  3uch  meeting,  to  transmit  the 
tally  sheets  and  all  ballots.  In  person  or  by 
registered  letter,  to  the  clerk  of  the  county 
court;,  such  ballots  to  be  in  a sealed  package, 
separate  and  apart  from  such  tally  sheets,  such 

' package  being  properly  designated. 

In  view  of  the  above  provisions  of  the  statute  and  of  the 
failure  ef  the  Legislature  to  provide  for  the  election  or  appoint- 
ment of  Judges  for  an  election  relative  to  the  establishment  of  a 
County  Library  System,  we  believe  that  the  votes  on  the  establish- 
ment of  such  a system  will  be  taken  and  recorded  by  tho  officials 
designated  by  the  statutes  to  preside  at  the  election  of  the  county 
superintendent  of  schools. 

Your  second  question  is,  "Does  the  bounty  Court  have  to  do 
anything  toward-  naiin  tho  officials  who  take  and  record  said 
votes?”  Under jtho  statutes  pertaining  thereto  the  coiinty  court 
has  no  power  over  the  seloction  of  the  officials,  but  said  offi- 
cials are  provided  for  in  Lection  10610,  supra,  and  the  votes  are 
counted  by  the  board  of  directors,  the  chairman  find  secretary  of 
the  annual  school  mooting  who  are  the  only  officials  named  by  the 
statutes. 

Your  third  question  is,  " hat  certifications  aro  made,  if  any, 
by  those  taking  and  recording  said  votes  to  the  County  Court?” 
Section  10610,  supra,  provides  for  the  returns  of  the  election  of 
the  county  superintendent  of  schools,  and  such  provision  will 
govern  as  to  the  returns  of  the  election  for  the  establishment  of 
a County  Library  System.  Tills  provision  is,  in  part,  as  follows: 

" » v At  least  ten  ddys  before  tho  annual 
school  Electing  in  any  year  whon  a county 
• superintendent  of  public  schools  is  to  be 
elected,  the  county  clerk  shall  cautie  to  be 
printed  ballots  with  the  names  of  tho  candi- 
dates who  have  filed  declarations  of  their 
candidacy  printed  thereon  in  alphabetical 
order,  said  ballots  to  be  substantially  in 
the  following  form:  « * The  clerk  of  the 
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county  court  shall  cause  to  be  delivered  to  the 
president  or  clerk  of  the  board  of  sohool  di- 
rectory of  the  various  districts  of  the  county 
a sufficient  number  of  ballots  for  the  voters 
of  the  district  and  a tally  sheet  of  sufficient 
size  to  contain  the  names  of  all  the  qualified 
voters  of  such  districts,  which  tally  sheets 
shall  so  far  as  practical  conform  to  the  form 
of  poll  book  set  out  in  Section  11490  of  Article 
2,  Chapter  76,  Revised  Statutes' of  i'issourl,  1939, 
relating  to  general  elections;  and  in  making  the 
returns  of  such  election,  the  tally  sheets  shall 
be  certified  by  the  chairman  and  secretary  of 
such  annual  school  meeting  and  attested  by  the 
members  'of  the  board  of  directors  of  the  district, 
who  may  bo  present,  c-  * •*»" 

The  fourth  question  is,  w hat  is  done  with  the  ballots  that 
are  cast  on  these  propositions,  are  they  placed  in  a sealed  enve- 
lope and  certification  made  by  the  proper  authority  and  returned 
to  the  County  Court  for  canvassing? * Again,  following  the  same 
reasoning  as  we  did  in  answering  the  first  question  set  out  in 
your  letter,  we  find  that  Article  6,  Chapter  110,  dealing  with 
County  Library  Districts,  does  not  provide  for  the  disposition  of 
the  ballots  after  the  election  other  than  they  will  be  certified 
to  by  the  county  court.  Consequently,  we  feel  that  we  should  go 
to  the  other  laws  governing  the  election  of  county  superintendent, 
and  cite  the  following  passage  from  Section  10610,  supra: 

"such  ballots  to  be  in  a sealed  package, 
separate  and  apart  from  such  tally  sheets, 
such  package  being  properly  designated," 

Your  fifth  question  is,  "YVhat  supplies,  if  any,  should  the 
County  Court  furnish  school  districts  voting  on  these  propositions?" 
Such  on  election  is  of  county-wide  interest  and  is  ordered  by  the 
county  court  after  certain  preliminary  steps  are  completed,  V.e  feel 
that  there  can  be  no  doubt  that  this  is  a county  election,  as  much 
so  as  one  held  for  the  eleotion  of  the  county,  superintendent  of 
schools.  Consequently,  there  being  no  specific  statute  on  this 
question,  it  should  follow  that  the  county  court,  through  the  county 
clerk,  must  furnish  the  same  supplies  for  this  type  of  election  as 
for  an  election  for  the  county  superintendent  of  schools,  as  provided 
by  that  portion  of  Section  10610  previously  quoted. 

The  sixth  and  last  question  in  your  request  inquires  as  to 
"what  instruction,  f any,  should  the  County,  court  give  those  talcing 
and  recording  said  votes  in  the  various  districts?"  The  statutes 
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do  not  provide  for  any  Instructions , as  suoh,  to  be  given  the 
judges  or  election  officials  by  the  county  court#  However,  Section 
10610,  supra,  prescribing  the  duties  of  the  election  officials, 
must  be  followed. 


Conclusion# 

It  Is  therefore  the  opinion  of  this  department  that* 

(1 ) The  persons  conducting  the  elections  at  the  annual  school 
meeting  shall  be  the  eleotlon  officials  for  the  election  to  estab- 
lish a County  Library  System# 

/ t 

(2)  The  county  court  has  no  authority  to  appoint  Judges  for 
such  election, 

(3)  The  certification  as  to  the  result  of  the  election  is 
made  by  the  chairman  and  secretary  of  the  school  board  and  the 
members  of  the  board  that  are  present, 

(4)  All  ballots  are  delivered  to  the  clerk  of  the  county 
court  by  the  chairman  of  the  annual  school  meeting  after  having 
been  plaoed  in  a sealed  package  separated  from  the  tally  sheets# 

(5)  The  same  supplies  should  be  furnished  by  the  county 
court,  through  the  county  clerk,  as  are  furnished  for  the  election 
for  county  superintendent  of  sohools# 

(6)  There  being  no  specific  instructions  to  be  given  to  those 
taking  and  recording  the  votes.  Section  10610,  Mo,  R#S#A#,  pre- 
scribing the  duties  of  suoh  eleotlon  officials,  must  be  followed. 


Respectfully  submitted. 


JOHN  3.  PHILLIPS. 

Assistant  Attorney  General 


APPROVED: 


ELECTIONS : 
RESIDENCE: 


Persons  residing  on  government  lands  ceded  by 
the  state  are  not  residents  for  the  purpose 
of  voting. 


June  9,  1948 


Honorable  Wayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Mr.  Slankard: 

This  is  in  reply  to  your  request  for  an  opinion,  which  we 
will  restate  for  the  purpose  of  brevity,  and  which  is  essentially 
as  follows : 

Are  the  persons  at  present  residing  on  land 
comprising  Camp  Crowder,  located  in  Newton 
County,  residents  of  Missouri  for  voting 
purposes? 

At  the  outset,  it  would  be  well  to  state  that  this  opinion 
will  be  limited  to  the  residence  qualifications  only  of  the 
above-named  persons  and  is  not  concerned  with  any  of  the  other 
qualifications  for  voting  as  required  by  the  Constitution  and 
statutes,  nor  is  there  any  attempt  to  go  into  the  matter  of 
intention  as  these  are  individual  matters  and  could  only  be 
applied  to  the  individual  cases. 

Article  VIII,  Section  2 of  the  Constitution  Missouri  adopted 
in  1945,  provides  as  follows: 

"All  citizens  of  the  United  States,  including 
occupants  of  soldiers'  and  sailors'  homes, 
over  the  age  of  twenty-one  who  have  resided 
in  this  state  one  year , and  in  the  county, 
city  or  town  sixty  aays  next  preceding  tne 
election  at  which  they  offer  to  vote , and  no 
other  person,  shall  be  entitle?  to  vote  at 
all  elections  by  the  people;  provided, no 
idiot , no  insane  person  and  no  person  while 
kept  in  any  poorhouse  at  public  expense  or 
while  confined  in  any  public  prison  shall  be 
entitled  to  vote,  and  persons  convicted  of 


Honorable  Wayne  V.  Slankard 


felony,  or  crime  connected  with  the  exercise 
of  the  right  of  suffrage  may  be  excluded  by 
law  from  voting."  (Underscoring  ours.) 

Section  11469,  Mo.  R.  S.  A.,  1939,  provides,  in  part,  as 
follows : 


"All  citizens  of  the  United  States,  including 
occupants  of  soldiers'  and  sailors'  homes, 
over  the  age  of  twenty-one  years  who  have 
resided  in  this  state  one  year,  and  the  coun- 
ty, city  or  town  sixty  days  immediately  pre- 
ceding the  election  at  which  they  offer  to 
vote,  and  no  other  person  shall  be  entitled 
to  vote  at  all  elections  by  the  people:  Pro- 
vided, each  voter  shall  vote  only  in  the 
township  in  which  he  resides,  * * *" 

In  1943  the  62nd  General  Assembly  passed  House  Bill  No.  397 
(found  in  Laws  of  Missouri,  1943,  page  627),  Sections  12691.1  and 
12691.2,  Mo.  R.  S.  A.,  1939,  in  which  the  State  of  Missouri  ceded 
to  the  United  States  exclusive  jurisdiction  over  lands  acquired 
by  purchase,  condemnation,  or  otherwise,  prior  to  the  effective 
date  of  the  act,  as  sites  for  customhouses,  courthouses,  post  of- 
fices, arsenals,  forts,  and  other  needful  buildings  required  for 
military  purposes.  Section  2 of  said  act  is  as  follows: 

"Exclusive  jurisdiction  in  and  over  any  land 
so  acquired,  prior  to  the  effective  date  of 
this  Act,  by  the  United  States  shall  be,  and 
the  same  is  hereby,  ceded  to  the  United  States 
for  all  purposes,  saving  and  reserving,  how- 
ever, to  the  State  of  Missouri  the  right  of 
taxation  to  the  same  extent  and  in  the  same 
manner  as  if  this  session  had  not  been  made; 
and  further  saving  and  reserving  to  the  State 
of  Missouri  the  right  to  serve  thereon  any 
civil  or  criminal  process  issued  under  the  au- 
thority of  the  State,  in  any  action  on  account 
of  rights  acquired,  obligations  incurred,  or 
crimes  committed  in  said  State,  but  outside 
the  boundaries  of  such  land,  but  the  juris- 
diction so  ceded  to  the  United  States  shall 
continue  no  longer  than  the  said  United  States 
shall  own  such  lands  and  use  the  same  for  the 
purposes  for  which  they  were  acquired." 
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Section  3 of  House  Bill  No.  397  was  an  emergency  clause  in 
which  certain  areas  of  land  were  enumerated  as  being  in  contem- 
plation of  the  Legislature  at  that  time,  among  which  was  Camp 
Crowder.  This  enactment,  providing  for  the  cession  of  exclusive 
legislation,  followed  generally  similar  legislation  in  other 
states  in  which  the  various  states  preserved  merely  the  right  of 
taxation  and  the  service  of  process. 

The  problem  which  we  are  confronted  is  whether  or  not,  by 
the  above  enactment,  these  certain  lands  ceased  to  be  a part  of 
the  State  of  Missouri  so  that  one  taking  up  domicile  thereon 
could  be  said  to  reside  in  the  State  of  Missouri  so  as  to  meet 
the  residence  qualifications  for  voters  as  contained  in  the  Con- 
stitution and  Section  11469,  supra. 

The  pertinent  portion  of  our  Federal  Constitution  by  which 
the  Federal  government  has  been  given  the  right  to  legislate  over 
certain  land  areas  is  Article  I,  Section  8,  Clause  17,  which 
provides : 


"To  exercise  exclusive  Legislation  in  all 
Cases  whatsoever,  over  such  District  (not 
exceeding  ten  Miles  square)  as  may,  by  Ces- 
sion of  particular  States,  and  the  Accept- 
ance of  Congress,  become  the  Seat  of  the 
Government  of  the  United  States,  and  to 
exercise  like  Authority  over  all  Places  pur- 
chased by  the  Consent  of  the  Legislature  of 
the  State  in  which  the  Same  shall  be,  for 
the  Erection  of  Forts,  Magainzes,  Arsenals, 
dock-Yards,  and  other  needful  Buildings." 

Perhaps  the  leading  case  on  this  problem  is  that  of  Herken 
v.  Glynn,  101  Pac.  (2d)  946,  where  the  authorities  on  the  subject 
are  collected.  In  the  course  of  this  opinion  the  court  said, 
l.c.  950: 


"In  authorities  treating  the  matter  generally, 
it  is  said  that  where  a cession  of  a tract  is 
made  by  a state  to  the  United  States  for  the 
purposes  mentioned  in  the  above  constitutional 
provision,  and  there  is  no  reservation  of  jur- 
isdiction by  the  state  other  than  the  right  to 
serve  civil  and  criminal  process  on  the  ceded 
lands,  persons  who  reside  on  such  lands  do  not 
acquire  any  elective  franchise  as  inhabitants 
of  the  ceding  state.  See  McCrary  on  Elections, 
4th  Ed.,  Sec.  89,  p.  68;  Paine  on  Elections, 
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Sec.  63,  p.  44;  Kennan  on  Residence  and  Domi- 
cile, Sec.  493,  p.  844;  20  C.  J. , Elections, 

Sec.  33,  p.  74;  18  Am.  Jur. , Elections,  Sec. 

66,  p.  224." 

Judge  Story,  a foremost  authority  on  the  Constitution  of  the 
United  States,  in  discussing  Article  I,  Section  8,  Clause  17,  had 
this  to  say: 

"Sec.  1224.  The  other  part  of  the  power,  giv- 
ing exclusive  legislation  over  places  ceded 
for  the  erection  of  forts,  magazines,  etc., 
seems  still  more  necessary  for  the  public  con- 
venience and  safety.  The  public  money  ex- 
pended on  such  places,  and  public  property 
deposited  in  them,  and  the  nature  of  the  mil- 
itary duties  which  may  be  required  there,  all 
demand  that  they  should  be  exempted  from  State 
authority.  In  truth,  it  would  be  wholly  im- 
proper, that  places,  on  which  the  security  of 
the  entire  Union  may  depend,  should  be  sub- 
jected to  the  control  of  any  member  of  it. 

The  power,  indeed,  is  wholly  unexceptionable; 
since  it  can  only  be  exercised  at  the  will  of 
the  State;  and  therefore  it  is  placed  beyond 
all  reasonable  scruple.  Yet,  it  did  not  escape 
without  the  scrutinizing  jealousy  of  the  op- 
ponents of  the  Constitution,  and  was  denounced, 
as  dangerous  to  State  sovereignty. 

"Sec.  1225.  A great  variety  of  cessions  have 
been  made  by  the  States  under  this  power.  And 
generally  there  has  been  a reservation  of  the 
right  to  serve  all  State  process,  civil  and 
criminal,  upon  persons  found  therein.  This 
reservation  has  not  been  thought  at  all  incon- 
sistent with  the  provision  of  the  Constitu- 
tion; for  the  State  process,  quoad  hoc,  be- 
comes the  process  of  the  United  States,  and 
the  general  power  of  exclusive  legislation  re- 
mains with  Congress.  Thus,  these  places  are 
not  capable  of  being  made  a sanctuary  for  fu- 
gitives, to  exempt  them  from  acts  done  within, 
and  cognizable  by,  the  States  to  which  the 
territory  belonged;  and  at  the  same  time  Con- 
gress is  enabled  to  accomplish  the  great  ob- 
jects of  the  power. 
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"Sec.  1227.  It  follows  from  this  review  of 
the  clause,  that  the  States  cannot  take  cog- 
nizance of  any  acts  done  in  the  ceded  places 
after  the  cession;  and,  on  the  other  hand, 
the  inhabitants  of  those  places  cease  to  be 
inhabitants  of~ the  State  and  can  no  longer 
exercise  any  civil  or  politicaT~^igKts  un- 
der the- laws  of  the  State . But  if  there  has 
been  no  cession  by  the  State  of  the  place, 
although  it  has  been  constantly  occupied  and 
used,  under  purchase,  or  otherwise,  by  the 
United  States  for  a fort,  arsenal,  or  other 
constitutional  purpose,  the  State  jurisdic- 
tion still  remains  complete  and  perfect." 

(Underscoring  ours.) 

(Story  on  the  Constitution,  Fifth  Edition, 

Volume  2,  pages  131,  132.) 

In  the  case  of  McMahon  v.  Polk,  10  S.  Dak.  296,  73  N.  W.  77, 
the  court,  after  quoting  Judge  Story,  said  as  follows,  l.c.  79: 

" * * * The  doctrine  resting  upon  and  sustained 
by  an  unruffled  current  of  authority  seems  to 
be  that  all  political  powers  and  jurisdiction 
over  a military  reservation,  not  expressly  re- 
tained by  a state,  are  surrendered  absolutely 
to  the  general  government  by  a voluntary  trans- 
fer of  lands  for  the  exclusive  use  of  the  army 
or  navy;  and  consequently  a person  residing 
thereon  acquires  none  of  the  constitutional 
qualifications  of  an  elector.  In  re  Town  of 
Highlands  (Sup.)  22  N.  Y.  Supp.  137;  Opinion 
of  Judges,  1 Mete.  (Mass.)  580;  Sinks  v.  Reese, 

19  Ohio  St.  306;  Com.  v.  Clary,  8 Mass.  72; 

McCrary,  Elect.  (4th  Ed.)  Sec.  89.  * * *" 

In  Johnson  v.  Morrill,  126  Pac.  (2d)  873,  the  Supreme  Court 
of  California  considered  whether  or  not  residents  of  housing 
units  adjacent  to  military  naval  bases  and  constructed  under  the 
authority  of  the  Lanham  Act,  Public  Law  No.  849,  76th  Congress, 

54  Stats.  1125,  42  U.S.C.A.,  Section  1347,  were  residents  of  the 
State  of  California  so  as  to  be  entitled  to  vote.  Section  10  of 
the  Lanham  Act  (42  U.S.C.A.,  Section  1547)  reads: 

"'Notwithstanding  any  other  provision  of  law, 
the  acquisition  by  the  Administrator  of  any 
real  property  pursuant  to  sub-chapters  II-IV 
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shall  not  deprive  any  State  or  political  sub- 
division thereof,  including  any  Territory  or 
possession  of  the  United  States,  of  its  civil 
and  criminal  jurisdiction  in  and  over  such 
property,  or  impair  the  civil  rights  under 
the  State  or  local  law  of  the  inhabitants  on 
such  property.  * * 

The  court  held  that  the  right  to  vote  was  a civil  right  and, 
therefore,  was  not  impaired  by  the  mere  fact  of  Government  owner- 
ship of  the  lands  in  question  because  the  United  States  had  not 
attempted  to  exercise  exclusive  jurisdiction  over  such  lands. 

The  decision  turned  on  the  fact  that  there  had  been  no  provision 
made  for  exclusive  jurisdiction  by  the  United  States  and  that  the 
State  of  California  still  controlled  such  lands  and  their  laws 
were  in  force  except  where  they  might  contravene  the  purpose  for 
which  the  lands  were  being  used  by  the  Federal  government.  The 
court  indicated  that  the  land  and  buildings  thereon  were  not  such 
that  they  would  come  under  the  operation  of  Article  I,  Section  8, 
Clause  17  of  the  Constitution,  because  not  being  used  for  any  of 
the  purposes  contained  therein,  and  reiterated  the  principle  that 
"the  United  States  cannot  be  compelled  to  accept  the  burdens  of 
exclusive  jurisdiction  along  with  the  title  to  land  acquired  for 
purposes  not  strictly  within  the  classes  designated  in  the  Con- 
stitution." (Silas  Mason  Co.  v.  Tax  Commission,  302  U.S.  186,  58 
S.  Ct.  233,  82  L.  Ed.  187;  Atkinson  v.  State  Tax  Commission,  303 
U.S.  20,  58  S.  Ct.  419,  82  L.  Ed.  621,  l.c.  879.) 

It  is  well  settled  that  the  United  States  government  may  ac- 
quire land  within  a state  by  donation,  purchase  or  condemnation 
and  devote  the  same  to  a public  use  without  drawing  such  lands 
from  the  jurisdiction  of  the  state  (Surplus  Trading  Co.  v.  Cook, 
281  U.S.  647,  652,  50  S.  Ct.  455,  74  L.  Ed.  1091).  And  it  is  not 
questioned  that  under  the  law  the  state  may  cede  and  the  United 
States  may  accept  cession  of  jurisdiction  upon  any  express  terms, 
conditions  or  reservations  (United  States  v.  Unzeuta,  281  U.S. 

138,  50  S.  Ct.  284,  74  L.  Ed.  761),  and  that  the  state  and  the 
United  States  may  make  any  suitable  agreement  with  respect  to 
mutual  or  exclusive  exercise  of  jurisdiction  over  land  acquired 
or  to  be  acquired  by  the  United  States  (Collins  v.  Yosemite  Park 
& C.  Co.,  304  U.S.  518,  58  S.  Ct.  1009,  82  L.  Ed.  1502). 

In  the  case  of  United  States  v.  City  of  Chester,  144  Fed. 

(2d)  415,  the  court  said,  l.c.  422: 

"If,  however,  lands  were  acquired  by  the  Uni- 
ted States  within  a State  by  purchase  or 
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otherwise  with  the  consent  of  a state  leg- 
islature pursuant  to  Article  I,  Section  8, 

Clause  17  of  the  Constitution,  the  Federal 
Government  might  exercise  exclusive  juris- 
diction over  such  lands  and  Congress  alone 
might  legislate  in  regard  to  them  and  in  re- 
spect to  the  people  who  inhabited  them.  As 
is  stated  in  Surplus  Trading  Co.  v.  Cook,  supra, 

281  U.S.  at  page  652,  50  S.  Ct.  456,  74  L.  Ed. 

1091,  ' "Exclusive  legislation"  is  consistent 
only  with  exclusive  jurisdiction. ' On  the 
other  hand  under  the  decision  of  James  v. 

Dravo  Contracting  Co.,  supra,  a State  might 
condition  its  consent  to  the  acquisition  of 
land  by  the  United  States  on  the  retention 
by  the  State  of  jurisdiction  for  all  purposes 
not  inconsistent  with  those  with  which  the 
United  States  was  acquiring  the  land.  While 
it  must  be  assumed  that  the  terms  of  the  con- 
sent would  determine  the  extent  of  the  juris- 
diction retained  by  the  State  in  respect  to 
the  land  and  that  the  qualification  of  its 
consent  by  the  State  would  be  effective  un- 
der the  authority  last  cited,  may  not  the  pro- 
visions of  Section  10  of  the  Lanham  Act  have 
been  intended  by  Congress  to  be  treated  as 
a waiver  by  the  United  States  of  a possible 
exclusive  jurisdiction,  or  at  least  as  preca- 
tory to  the  end  that  the  United  States  should 
not  exercise  exclusive  jurisdiction  over  lands 
acquired  for  housing?  We  think  the  answers  to 
these  questions  should  be  in  the  affirmative. 

* * *" 

The  Supreme  Court  of  the  State  of  Kansas,  passing  upon  the 
rights  of  voters  who  were  residents  of  housing  units  constructed 
under  the  provisions  of  the  Lanham  Act,  in  the  case  of  State  ex 
rel.  Parker  v.  Corcoran,  155  Kan.  714,  128  Pac.  (2d)  999,  142 
A.L.R.  423,  ruled  in  accord  with  the  California  court  in  the  case 
of  Johnson  v.  Morrill,  supra.  However,  in  the  same  opinion,  and 
on  another  set  of  facts,  the  court  referred  to  its  previous  de- 
cision in  the  case  of  Herken  v.  Glynn,  supra,  with  respect  to 
residents  of  land  purchased  by  the  Federal  government  designed 
for  use  as  a post  office  building.  In  line  with  the  above-quoted 
language  in  the  City  of  Chester  case,  holding  that  when  the  Fed- 
eral government,  under  authority  of  Congress,  exercises  exclusive 
legislation  over  a tract  of  land  situated  within  the  state  for 
any  of  the  purposes  mentioned  in  the  provision  of  the  Federal 
Constitution,  the  court  said,  l.c.  428: 
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"It  is  well  settled  in  this  state,  and  gen- 
erally elsewhere,  that  when  the  Federal  gov- 
ernment, under  authority  of  Congress,  exer- 
cises exclusive  legislation  over  a tract 
of  land  situated  within  the  state  for  any 
of  the  purposes  mentioned  in  the  provision 
of  the  Federal  constitution  above  quoted, 
and  such  exercise  of  exclusive  legislation 
by  Congress  is  consented  to  by  the  state  un- 
der a statute  similar  to  ours  above  quoted, 
a resident  of  such  a tract  of  land  is  not 
deemed  a resident  of  the  state  with  author- 
ity to  vote  at  state  elections.  See  Herken 
v.  Glynn,  151  Kan.  855,  101  P (2d)  946, 
where  the  authorities  on  the  subject  are  col- 
lected . " 

In  the  particular  problem  before  us  we  are  concerned  with 
land  acquired  for  use  as  an  army  camp  in  carrying  out  govern- 
mental functions  of  the  United  States  during  time  of  war,  and 
which  quite  clearly  comes  under  the  provisions  of  Article  I, 
Section  8,  Clause  17  of  the  Constitution.  In  view  of  the  de- 
cisions on  the  subject,  it  is  our  opinion  that  when  exclusive 
jurisdiction  has  been  ceded  by  the  states  to  the  Federal  govern- 
ment of  lands  to  be  used  for  any  of  the  purposes  enumerated  in 
Article  I,  Section  8,  Clause  17  of  the  Constitution,  the  United 
States  acquires  exclusive  jurisdiction  over  such  land  subject 
only  to  such  reasonable  reservations  as  may  have  been  mutually 
agreed  upon  between  the  state  and  the  Federal  government. 

We  do  not  now  pass  upon  the  status  of  persons  who  are  re- 
siding on  government -owned  land  purchased  under  the  authority  of 
the  Lanham  Act,  42  U.S.C.A. , Section  1547,  or  any  other  act  of 
Congress  providing  for  government  purchase  of  lands  within  a 
state  for  purposes  other  than  those  enumerated  in  Article  I, 
Section  8,  Clause  17  of  the  Federal  Constitution. 

Inasmuch  as  the  state  has  ceded  exclusive  jurisdiction  to 
the  land  on  which  Camp  Crowder  is  located,  we  think  that  the 
persons  who  are  residents  on  this  land  do  not  come  within  the 
provisions  of  Article  VIII,  Section  2 of  the  Missouri  Consti- 
tution, and  Section  11469,  Mo.  R.  S.  A. , 1939,  so  as  to  become 
eligible  voters. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  so  long 
as  the  United  States  shall  own  such  land  and  use  the  same  as  an 


-8- 


Honorable  Wayne  V.  Slankard 


army  camp  the  residents  of  Camp  Crowder  do  not  reside  in  the 
State  of  Missouri  so  as  to  become  eligible  voters. 

Respectfully  submitted, 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED : 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES: 

PUBLIC  SERVICE  COMMISSION: 


A lessee  of  a truck  and  driver  for 
a period  of  less  than  ten  days,  for 
the  purpose  of  transporting  for  hire 
property  or  persons,  before  operating 
said  truck  on  the  highways,  must  ob- 
tain a certificate  of  convenience  and 
necessity  from  the  Public  Service 
Commission. 


June  9,  1948 


Honorable  Wayne  V.  Slankard 
Prosecuting  Attorney 
Newton  County 
Neosho,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion,  which  reads: 

"I  would  like  your  opinion  on  the  following: 

"The  owner  of  a motor  truck  enters  into  a 
rental  contract  with  another  party,  renting 
the  truck  to  the  other  party  for  his  use  for 
less  than  a ten  days  period,  the  other  party 
also  paying  the  truck  owner  for  the  services 
of  the  truck  owner's  driver.  Under  such  an 
arrangement  would  the  owner  of  the  truck  or 
the  other  party  be  required  to  secure  a 
Certificate  of  Convenience  or  other  permit 
from  the  Public  Service  Commission." 

We  assume  from  your  request,  since  the  party  is  leasing  the 
truck  for  less  than  ten  days  and  also  paying  the  owner  of  the 
truck  for  services  of  his  driver,  that  the  lessee  of  said  truck 
during  the  period  of  said  lease  is  contemplating  using  said  truck 
for  hire  of  persons  or  property  of  someone  else,  otherwise  there 
would  be  no  need  of  obtaining  a certificate  of  convenience  and 
necessity  from  the  Public  Service  Commission. 

This  department  has  heretofore  ruled  that,  under  such  a 
lease  for  more  than  ten  days,  the  lessee  becomes  a limited  owner 
under  the  statutes  and  must,  therefore,  before  operating  said 
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truck  on  the  highways  of  this  state,  procure  a certificate  of 
registration  and  proper  license  plates.  We  are  enclosing  a copy 
of  said  opinion.  However,  this  department  has  never  ruled  on  the 
particular  question  as  to  the  necessity  of  such  a lessee  obtain- 
ing a certificate  of  convenience  and  necessity  from  the  Public 
Service  Commission  before  operation  of  said  leased  truck  over  the 
highways  of  this  state. 

Unless  said  lessee  comes  within  some  specific  exemption  un- 
der the  Public  Service  Commission  Act,  if  he  is  hauling  for  hire, 
he  must  secure  a certificate  of  convenience  and  necessity  or  some 
other  similar  authority  from  the  Public  Service  Commission  before 
being  permitted  to  operate  said  motor  vehicle  over  the  highways 
of  this  state.  Section  8367,  R.S.Mo.  1939,  defines  "owner"  as 
follows : 


"*  * * The  term  owner  shall  include  any  per- 
son, firm,  corporation  or  association,  own- 
ing or  renting  a motor  vehicle,  or  having 
the  exclusive  use  thereof  under  lease,  or 
otherwise,  for  a period  greater  than  ten 
days  successively.*  * *" 

Section  5720,  page  523,  Subsection  (b) , Laws  of  Missouri, 
1941,  defines  "motor  vehicle"  and  "motor  carrier,"  as  used  in 
Article  8,  Chapter  35,  R.S.Mo.  1939,  which  is  a part  of  the  Pub- 
lic Service  Commission  Act.  Said  provision  contains  certain  ex- 
ceptions to  said  article,  and  reads  in  part: 

"(a)  The  term  'motor  vehicle,'  when  used  in 
this  article,  means  any  automobile  truck,  mo- 
tor bus,  truck,  bus,  or  any  other  self-propelled 
vehicle  not  operated  or  driven  upon  fixed  rails 
or  tracks. 

"(b)  The  term  'motor  carrier,'  when  used  in 
this  article,  means  any  person,  firm,  partner- 
ship, association,  joint-stock  company,  cor- 
poration, lessee,  trustee,  or  receiver  appointed 
by  any  court  whatsoever,  operating  any  motor 
vehicle  with  or  without  trailer  or  trailers  at- 
tached, upon  any  public  highway  for  the  trans- 
portation of  persons  or  property  or  both  or  of 
providing  or  furnishing  such  transportation  ser- 
vice, for  hire  as  a common  carrier:  Provided, 
however , this  article  shall  not  be  so  construed 
as  to  apply  to  motor  vehicles  used  in  the  trans- 
portation of  passengers  or  property  for  hire, 
operating  over  and  along  regular  routes  within 
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any  municipal  corporation  or  a municipal  cor- 
poration and  the  suburban  territory  adjacent 
thereto,  forming  a part  of  transportation  sys- 
tem within  such  municipal  corporation  or  such 
municipal  corporation  and  adjacent  suburban 
territory,  where  the  major  part  of  such  system 
is  within  the  limits  of  such  municipal  corpora- 
tion. And  provided  further,  this  article 
shall  not  be  so  construed  as  to  apply  to  mo- 
tor vehicles  operated  between  the  State  of  Mis- 
souri and  an  adjoining  state  when  the  opera- 
tions of  such  motor  vehicles  within  the  State 
of  Missouri  are  limited  exclusively  to  a mu- 
nicipality and  its  suburban  territory  as  here- 
in defined." 

Sections  5723  and  5724,  R.S.Mo.  1939,  vest  in  the  Public 
Service  Commission  authority  to  license,  supervise  and  regulate 
every  motor  carrier  in  this  state  and  fix  and  approve  rates, 
fares,  etc.  Said  sections  further  make  it  unlawful  for  any  motor 
carrier  to  operate  for  hire  without  a certificate  of  convenience 
and  necessity,  and  read  in  part: 

"(a)  The  public  service  commission  is  hereby 
vested  with  power  and  authority,  and  it  shall 
be  its  duty  to  license,  supervise  and  regu- 
late every  motor  carrier  in  this  state  to  fix 
or  approve  the  rates,  fares,  charges,  classi- 
fications, and  rules  and  regulations  pertain- 
ing thereto;  to  regulate  and  supervise  the 
accounts,  schedules,  service  and  method  of 
operating  of  same;  to  prescribe  a uniform  sys- 
tem and  classification  of  accounts  to  be  used, 
which  among  other  things  shall  set  up  adequate 
depreciation  charges,  and  after  such  account- 
ing system  shall  have  been  promulgated,  motor 
carriers  shall  use  no  others;  to  require  the 
filing  of  annual  and  other  reports  and  any 
other  data;  and  to  supervise  and  regulate  mo- 
tor carriers  in  all  matters  affecting  the  re- 
lationship between  such  motor  carriers  and 
the  public. 


k k k k 

"(c)  All  laws  relating  to  the  powers,  du- 
ties, authority  and  jurisdiction  of  the  pub- 
lic service  commission  over  common  carriers 
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are  hereby  made  applicable  to  all  such  mo- 
tor carriers,  except  as  herein  otherwise 
specifically  provided. 

"(d)  A motor  carrier  not  operating  over  a 
regular  route  may,  within  the  territory  per- 
mitted to  be  served  by  him,  receive  persons 
or  property  at  a point  located  on  a regular 
route  and  destined  to  a point  not  located  on 
a regular  route,  and  receive  persons  or  prop- 
erty at  a point  not  located  on  a regular  route 
and  destined  to  points  on  a regular  route. 

"(e)  It  shall  be  unlawful  for  any  motor  car- 
rier, except  one  having  a certificate  of  con- 
venience and  necessity  authorizing  such  ser- 
vice, to  accept  persons  or  property  for  trans- 
portation from  a point  on  a regular  route  des- 
tined to  a point  on  a regular  route,  or  where 
through  or  joint  service  is  being  operated  be- 
tween such  points,  and  any  motor  carrier  so 
offending  shall  be  guilty  of  a misdemeanor  and 
punished  as  provided  by  section  5731." 

"Sec.  5724.  * * * (a).  It  is  hereby  declared 
unlawful  for  any  motor  carrier  to  operate  or 
furnish  service  as  a common  carrier  within 
this  state  without  first  having  obtained  from 
the  commission  a certificate  declaring  that 
public  convenience  and  necessity  will  be  pro- 
moted by  such  operation.  The  commission  upon 
the  filing  of  a petition  for  a certificate  of 
convenience  and  necessity  shall  within  a rea- 
sonable time  fix  a time  and  place  for  hearing 
thereon.  * * *" 

The  Supreme  Court  of  this  state  has  held  that  jurisdiction 
to  issue  certificates  of  convenience  and  necessity  lies  with  the 
Public  Service  Commission.  In  State  v.  Dixon,  73  S.W.  (2d)  385, 
l.c.  388,  335  Mo.  478,  the  court  said: 

"Our  statute  is  similar  in  that  the  Public 
Service  Commission  was  created  as  an  admin- 
istrative body  with  authority  to  regulate  pub- 
lic utilities  of  this  state  as  well  as  the 
transportation  for  hire  of  passengers  and 
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freight  over  the  highways.  It  is  an  elabo- 
rate system  covering  the  entire  field  of 
regulation.*  * * *" 

Also,  see  State  v.  Public  Service  Commission,  179  S.W.  (2d) 
123,  l.c.  128,  wherein  the  court  said: 

"With  such  purpose  in  mind,  the  legislature 
delegated  to  the  commission  the  authority  to 
issue  certificates  'if  in  the  opinion  of  the 
commission  the  public  convenience  and  neces- 
sity will  be  promoted  by  so  doing.'  Sec. 

5724.  The  Commission  has  a discretion  in  de- 
termining whether  a certificate  of  convenience 
and  necessity  shall  issue.  Of  course,  it  can- 
not act  unlawfully  or  unreasonably;  if  so,  the 
courts  will  correct  such  action.  * * * * 

* k k k 

"By  statute,  the  Commission's  discretion  in 
issuing  a certificate  is  to  be  controlled  by 
three  principal  considerations:  (1)  The 
transportation  service  being  furnished  by 
other  carriers;  (2)  the  permanency  and  con- 
tinuity of  the  proposed  service;  and  (3) 
the  effect  which  the  proposed  service  may 
have  upon  other  existing  forms  of  transpor- 
tation service.  State  ex  rel.  Detroit-Chicago 
Motor  Bus  Co.  v.  Public  Service  Commission, 

324  Mo.  270,  23  S.W.  2d  115.  We  find  in  the 
instant  case  the  Commission  gave  considera- 
tion to  all  three  propositions  and  its  con- 
clusions are  amply  supported  by  the  evidence." 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department  that  a per- 
son leasing  a truck  from  the  owner  of  said  truck  even  for  a per- 
iod of  less  than  ten  days,  must  before  operating  said  truck  over 
the  highways  of  this  state  obtain  a certificate  of  convenience 
and  necessity  from  the  Public  Service  Commission,  if  said  lessee 
is  going  to  operate  said  truck  for  hire  of  property  or  persons 
and  he  does  not  come  within  the  exceptions  contained  in  Sections 
5720  and  5723,  supra. 

APPROVED:  Respectfully  submitted, 


J.  E.  TAYLOR  AUBREY  R.  HAMMETT,  Jr. 

Attorney  General  Assistant  Attorney  General 
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STATE  BOARD  OP 
TRAINING  SCHOOLS 


Board  of  Training  School3  loses  control  of 
person  transferred  to  adult  correctional 
institution. 


s 

Honorable  Prancio  Smith, 
attorney  at  Law, 

Tootle  Bldg*, 

3t*  Joseph,  -H  a a our  i • 

Deal’  Sir* 

Me  liave  received  your  request  for  an  opinion  of  this  de- 
partment, which  request  is  us  follows* 

"The  > osrd  of  Trailing  Schools  of  tlie  State  of 
IJisBOiiri  of  which  I am  a member  lias  directed 
that  ± present  to  you  for  your  interpretation 
the  following  av  cations: 

"Under  the  provisions  of  Senate  Pill  289,  sub- 
section (2)  of  Section  8996  it  is  provided 
that  our  board  may,  for  the  purpose  of  disci- 
pline with  tlie  approval  of  the  governor  trans- 
fer any  person  committed  to  its  custody  to  any 
state  adult  correctional  institution.  Tt  is 
further  provided  that* 

"'Arty  such  person  shall  bo  subject  ’n  all 
respects  to  the  discipline  of  the  adult 
correctional  institution  to  which  ho  is 
transferred  and  siiall  be  entitled  to  all 
of  tlie  rights  provided  for  persons  com- 
mitted to  such  institutions  * - ** 

The  seotlon  further  provides* 

"♦The  board  may  of tor  hearing  releueo  any 
suoh  porson  on  parole  with  like  effect  and 
under  the  same  circumstances  as  hf  ho  hud 
regained  in  tho  cus tod of  tlie  ^oard.  * 

"bur  inquiries  as  to  tho  above  section  are  as 
follows*  If  tlie  board  transfers  a porson  to  tho 
state  penitentiury  at  Jefferson  City  under  thii 
sootlon  does  the  board  retain  any  control  what- 
ever over  such  person  except  the  power  to  parole? 

"Tho  section  provides  that  such  person  shall  be 
subject  in  all  respects  to  tlie  discipline  of  the 
adult  correctional  institution.  In  tho  parole 


June  9,  1S4C* 


1/ 


I 


Honorable  Pranols  Smith, 


-2- 


power  which  is  the  last  sentence  in  the  sub- 
section it  is  stated  that  the  Board  may  re- 
lease upon  parole  ’as  if  ho  had  remained  in 
the  custody  of  the  Board1*  Is  that  a direct 
implication  that  he  is  no  longer  in  the  cust- 
ody of  the  Board  after  the  transfer? 

"Doos  the  Board  have  the  power,  for  exairple, 
bo  re-transfor  one  of  these  persons  back  to 
Boonville  after  he  has  beon  transferred  to 
the  penitentiary?  When  the  time  comes  for 
the  person  to  be  released,  for  example,  on 
the  termination  of  his  sentence,  is  he  to  be 
discharged  at  Boonville  or  discharged  at  the 
state  penitentiary  to  which  he  has  been  trans- 
ferred, or  does  the  Board  have  any  option? 

"Further,  under  the  provision  * shall  be  en- 
titled to  all  of  the  rights  provided  for  per- 
sons committed  to  Buoh  institutions’,  does  a 
. noonvillo  charge  aftor  being  transferred  to 

the  state  penitentiary  come  under  their  nine- 
twelfths  rule  and  othor  rules  applying  to  or- 
dinary inmates  of  the  penitentiary? 

"The  Board  is  interested  in  your  interpretation 
of  this  particular  sub-sootion*" 

Section  8996  (2)  of  Senate  Bill  289,  64th  General  Assem- 
bly, roads  in  full  as  follows s 

’’The  board  may,  for  the  purpose  of  discipline, 
with  the  epproval  of  the  Governor,  transfer  any 
person  committed  to  its  custody,  to  any  state 
adult  correctional  institution.  Any  such  person 
shall  bo  subject  in  all  respects  to  the  disci- 
pline of  the  adult  correctional  institution  to 
which  he  is  transferred  and  shall  bo  ©ntitlod 
to  all  of  the  rights  provided  for  persona  com- 
mitted to  3uoh  institutions,  except  that  no 
person  coinaitted  to  the  Board  for  an  indetermi- 
nate period  of  time  shall  be  confined  in  such 
adult  correctional  institution  after  reaching 
the  age  of  tv/enty-one  years*  The  Board  may, 
after  hearing,  release  any  such  person  on  parole 
with  like  effect  and  under  the  same  circumstances 
as  if  he  had  remained  in  the  custody  of  the  Board." 

The  only  other  references  in  the  act  to  transfor  are  found 
in  Section  9005,  providing  for  the  payment  of  support  in  the 
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event  of  transfer,  and  in  the  emergency  clause  of  the  act, 
which  reads  as  follows: 

"There  being  no  adequate  provision  for  care 
and  oustody  of  juveniles  in  the  training 
schools  of  tho  State,  and  particularly,  no 
adoquate  provision  for  transfer  of  certain 
persona  in  such  training  schools  to  adult 
oorreotlonaT  institutions  whe re  need  exists, 
and  same  being  necessary  for  the  immediate 
preservation  of  tho  publio  health,  peace  and 
safety,  an  emergency  exists  within  the  mean- 
ing of  the  Constitution,  and  this  act  shall 
be  in  effect  from  and  after  its  passage  and 
approval,"  (Emphasis  ours.^f 

There  is  nothing  in  the  act  defining  authority  of  the  State 
hoard  of  Training  Schools  over  a person  transferred  to  an  adult 
correctional  institution,  other  than  that  regarding  paroles,  iior 
doos  the  act  make  any  provision  for  the  retransfer  ho  the  custody 
of  the  Board  of  Trainin  .Schools  of  persons  transferred  to  an 
adult  correctional  institution*  In  view  of  the  Legislature's 
failure  to  make  such  provision,  we  are  of  the  opinion  that  the 
act  must  bo  construed  to  mean  that  upon  transfer  to  the  adult 
correctional  Institution,  the  Board  of  Training  Schools  loses 
all  control  of  the  person  transferred,  except  for  the  purpose 
of  granting  parole.  There  being  no  othor  indication  of  the 
Legislature's  intention  in  this  regard,  the  rule  of  statutory 
construction  "expressio  univis  est  exclusio  atl^rius"  is  deemed 
applicable  in  arriving  at  tho  Intention  of  the  Legislature, 

The  language  contained  In  the  provision  relating  to  parole 
appears  to  support  this  interpretation  inasmuch,  as  it  uses  the 
language  "as  if  he  had  remained  in  the  custody  of  the  board". 

Tills  definitely  indicates,  we  feel,  that  the  Legislature  intend- 
ed tho  Loard  of  Training  Schools  to  part  with  the  custody  and 
control  of  a person  transferred j except  for  the  specified  mat- 
ter of  parole*  In  addition,  in  adopting  other  legislation  per- 
mitting the  transfor  of  persons  committed  to  one  institution 
to  another,  the  Legislature  has  seer  fit  to  male©  express  pro- 
vision for  re-transfer  to  the  institution  to  which  the  person 
was  originally  committed. 

Section  S118  (b)  Mo,  R,  S.  Ann,,  providing  for  the  transfer 
of  persons  committed  to  the  Intermediate  reformatory  to  the  pen- 
itentiary, expressly  provides  that  a person  transferred  may  be 
returned  to  the  reformatory  upon  request  of  the  superintendent. 

In  view  of  such  express  provision  In  that  law,  the  failure  of 


Honorable  Francis  Smith,  -4- 


the  Legislature  to  make  such  provision  in  tho  act  in  question 
is  considered  significant. 

As  far  tho  rights  to  which  the  person  transferred  is 
entitled  to  at  the  adult  correctional  institution,  we  are  of 
the  opinion  that  the  Legislature  intended  that  the  person 
transferred  should  have  tho  benefit  of  Section  9086  Mo.  R.  S. 
Ann.,  which  provides  for  release  upon  serving  three-fourths 
of  the  time  for  which  sentencod  in  an  orderly  and  peaceable 
manner,  without  infraction  of  the  rules.  That  right,  and  the 
right  to  5>*>  of  the  w ages  earned,  provided  by  Section  9048  Mo. 
R.  S.  Ann.,  appear  to  be  the  only  statutory  rights  which  might 
have  been  considered  by  the  Legislature  in  enaoting  this  sec- 
tion. 

CONCLUSION . 

Therefore,  wo  are  of  the  opinion  that,  upon  the  transfer 
•by  the  State  Board  of  Training  Schools  of  a person  to  an  adult 
correctional  institution,  and  in  accordance  with  Section  8996 
(2)  of  Seriate  Bill-  289,  G4th  General  Assembly,  the  Board  of 
Training  Schools  thereby  relinquishes  all  oustody  and  control 
of  the  person  transferred,  except  for  the  purpose  of  parole. 
That  such  person  may  not  be  retransferred  to  the  custody  of 
the  Stato  Board  of  Training  Schools,  and  that  upon  completion 
of  his  sentence  ho  is  to  be  discharged  at  tho  institution  to 
which  he  had  been  transferred. 


Respectfully  subraittod,^ 


ROBERT  R.  V hi". BORN 

• Assistant  Attorney  General 

APPROVED: 


J.  fc.  tayEor 

Attorney  General/ ' h*  ’ 
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Duties  of  the  State  Puaphasing  Agent, 
with  reference  to  contracts  for  the 
erection  of  new  buildings,  repair  and 
alteration  of.  existing  structures,  and 
installation  of  equipment* 


August  2, 


Honorable  William  L.  Smith 
State  Purchasing  Agent 
Division  of  Procurement 
Jefferson  City,  Missouri 

Dear  Sir* 

Reference  is  made  to  your  request  for  an  of-  , 
flcial  opinion  of  this  office,  reading  as  follows* 

nI  am  receiving  numerous  requisitions 
from  the  State  Teacher's  Colleges, 

- Eleemosynary  and  Penal  institutions, 
for  the  construction  of  new  buildings, 
repairing  and  alterations  of  buildings, 
installation  of  new  boilers,  engines 
and  power  house  equipment,  all  oh  post- 
i war  funds* 

"1  would  like  to  ask  your  opinion  if 
the  Division  of  Procurement,  or  the 
Purchasing  Agent,  is  to  seek  bids  and 
make  the  awards  for  such  construction 
work,  or  who  shall  perform  this  duty* 

"Also,  please  clerify  Sections  71,  72 
and  73  of  S*C*S.S*B*  Ho*  297*  pertain- 
ing to  contracts. " 


L9U3 


.'d 


v- 


“S 

t . 


DIVISION  OF  PROCUREMENT 


The  Division  of  Procurement,  of  which  the  State 
Purchasing  Agent  acts  as  the  head,  was  created  as  a part 
of  an  Act  found  Laws  of  Missouri,  19k$»  page  lU2&*  The 
duties  of  the  Division  may  generally  be  said  to  be  those 
pertaining  to  the  acquisition  of  materials  and  supplies, 
printing,  etc*,  fdr  the  various  departments  of  the  State, 
with  certain  noted  exceptions*  None  of  the  exceptions 
are  pertinent  to  the  matter  now  under  consideration* 

It  is  noted  that  your  Inquiry  relates  to  three 
distinct  types  of  contracts  namely;  1)  those  for  the 
erection  of  new  buildings;  2)  those  for  the  alteration 


Honorable  William  L*  Smith  -2 


or  repair  of  existing  structures  and,  3)  those  for  the 
purchase  of  equipment,  such  as  boilers,  engines,  etc* 

We  shall  consider  them  in  the  order  named* 

It  h^s  long  been  the  public  policy  of  the  State 
of  Missouri,  to  provide  for  the  creation  of  building 
dommlssions  to  contract  for  and  supervise  the  erection 
of  new  buildings*  In  passing,  ve  direct  your  attention 
to  the  various  statutory  enactments  creating  the  Supreme 
Court  Building  Commission,  the  State  Office  Building  Com* 
mission,  the  State  Building  Commission,  and  others  of 
like  nature*  However,  with  respect  to  the  erection  of 
new  buildings  for  the  various  state  colleges,  eleemosy* 
nary  institutions  and  penal  institutions,  no  such  speci- 
fic agencies  have  been  created*  It  therefore,  is  neces- 
sary to  determine  whether  or  not  such  duties  have  de- 
volved upon  the  Division  of  Procurement  or  the  State 
Purchasing  Agent* 

Section  6I4.  of  the  Act  mentioned,  supra,  creating 
the  Division  of  Procurement,  reads  as  follows t 

"Section  6ij.*  Shall  purchase  all  supplies 
and  lands  and  negotiate  leases*— The  pur- 
chasing agent  shall  purchase  all  supplies 
for  all  departments  of  the  state,  except 
as  in  this  act  otherwise  provided*  The 
purchasing  agent  shall  negotiate  all  leases 
and  purchase  all  lands,  except  for  such 
departments  as  derive  their  power  to  ac- 
quire lands  from  the  constitution  of  the 
state.” 

Section  73  of  the  Act  reads  as  follows! 

"Section  73*  Definition  of  terns.— The 
term  * supplies*  used  in  this  act  shall 
be  deemed  to  mean  supplies,  materials, 
equipment,  contractual  services  and  any 
and  all~~artloles  or  tilings,  except  as 
In  this  act  otherwise  provided*  Con- 
tractual services  shall  include  all 
telephone,  telegraph,  postal,  electric 
light  and  power  service,  and  water, 
towel  and  soap  service*  The  term  'de- 
partment* as  used  in  this  act  shall  be 
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deemed  to  mean  department,  office, 
board,  commission,  bureau,  insti- 
tution, or  any  other  agency  of  the 
state,  except  the  legislative  and 
judicial  departments." 

(Underscoring  ours.) 

With  the  exception  of  other  sections  relating 
to  the  purohase  of  the  public  printing  and  binding, 
there  seem  to  be  no  other  portions  of  the  Act  which 
might  be  oonstrued  to  relate  to  the  subject-matter 
of  your  inquiry.  It  is  noted  that  neither  of  the 
quoted  sections  specifically  impose  upon  the  Division 
of  Procurement  nor  the  State  Purchasing  Agent  the  duty 
to  oontraot  for  the  ereotlon  of  new  buildings.  The 
only  possible  phraseology  employed  in  either  of  the 
sections  which  might  lead  to  suoh  a conclusion  is 
found  in  the  underscored  portion  of  Section  73 * "sup- 
plies, materials,  equipment,  contractual  services  and 
any  and  all  articles  or  things." 

Section  6 55#  H*S.  Mo.  1939*  oontains  certain 
rules  relating  to  the  oonstruotion  of  statutes.  Among 
suoh  rules  is  found  the  following i 

"*  * * First,  words  and  phrases  shall 
be  taken  in  their  plain  or  ordinary 
and  usual  sense,  but  technical  words 
and  phrases  having  a peculiar  aad 
appropriate  meaning  in  law  shall  be 
understood  aooording  to  their  tech- 
nical importj  * * * ." 

Applying  this  rule  to  the  definitions  contained  in  Section 
73*  it  beoomes  apparent  that  new  buildings  are  not  in- 
cluded within  the  category  of  items  to  be  acquired  through 
oontraot  on  behalf  of  the  State  or  any  department  thereof, 
by  the  Division  of  Procurement  or  the  State  Purchasing 
Agent.  This  construction  is  borne  out  by  reference  to 
other  sections  of  the  Act  creating  that  Division,  notably, 
Seotions  68,  69,  70,  71  and  ?2. 

r A 

The  term  "supplies"  therein  has  been  used  in  the 
sense  of  referring  to  items  of  recurrent  usuage,  and  of  a more 
or  less  standard  nature  whioh  cure  to  be  acquired  by  the  vari- 
ous departments  of  the  State  Government.  Apparently,  the 
word  is  not  broad  enough  to  encompass  a new  building. 
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What  has  been  said  abo ve,  with  reference  to 
contracts  for  the  erection  of  new  buildings,  we  be- 
Here,  is  equally  applicable  to  contracts  for  the  re- 
pair or  alteration  of  existing  structures. 

With  respect  to  the  purchase  of  equipment  for 
installation  in  a new  building,  in  an  altered  or  re- 
paired building,  or  in  an  existing  structure,  we  be- 
lieve a different  situation  presents  itself.  You  will 
note  that  the  definition  of  the  term  " supplies"  found 
in  Section  73#  quoted,  supra,  specifically  includes 
equipment,  We  believe  then  that  by  the  inclusion  speci- 
fically of  the  word  "equipment"  it  was  the  intent  of  the 
Legislature  to  require  contracts  therefor  to  be  negotiated 
by  the  State  Purchasing  Agent  for  and  on  behalf  of  the  de- 

?artments  of  the  State  requiring  the  same,  A reason  for 
his  might  very  well  be  in  the  Tact  that  items  of  equip- 
ment, at  least  until  attached  to  the  realty,  are  differ- 
ent in  their  characteristics  from  new  buildings  which  are 
in  the  nature  of  permanent  Improvements  and  are  not  so 
readily  subject  to  standardization. 

We  are  persuaded  to  this  opinion  by  reason  of  the 
long  established  public  policy  of  the  State  of  Missouri, 
with  respect  to  the  erection  of  new  buildings,  as  contra- 
distinguished from  the  procedure  with  respect  to  the  ac- 
quisition of  equipment,  materials  and  supplies  of  a more 
standardized  nature • 

conclusion. 

In  the  premises,  we  are  of  the  opinion  that  no 
duties  have  been  placed  by  law  upon  the  Division  of  Pro- 
curement nor  the  otate  Purchasing  Agent,  with  respect  to 
the  negotiation  of  contracts  for  the  erection  of  new  build- 
ings for  the  various  departments  of  the  State,  nor  with 
respect  to  such  contracts  for  the  repair  or  alteration  of 
existing  structures, 

We  are  further  of  the  opinion  that  it  Is  the  duty 
of  the  State  Purchasing  Agent  to  negotiate  contracts  on  be- 
half of  the  various  departments  of  the  State  for  the  acqui- 
sition of  items  of  equipment* 

Respectfully  submitted. 


APPROVED: 

WILL  P.  BERRY,  Jr. 
Assistant  Attorney  General 


J.  a.  tfAYLGft  itfjA 

Attorney  General'  * 
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PUBLIC  WORKS:  Missouri  State  Board  of  Training  Schools  is 
authorized  to  negotiate  contracts  for  the 
erection  of  new  buildings. 


September  1,  1914-8 

f'/5 

Honorable  Francis  Smith,  Member 
Missouri  State  Board  of  Training  Schools 
Tootle  Building 
St.  Joseph,  Missouri 

bear  Sir: 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  office,  reading  as  follows: 

"Under  date  of  August  2 your  office  issued 
an  opinion  that  neither  the  Division  of 
Procurement  nor  the  State  Purchasing  Agent 
are  charged  with  the  negotiation  of  con- 
tracts for  the  erection  of  new  buildings 
nor  for  the  repair  or  alteration  of  exist- 
ing state  structures. 

"In  view  of  that  situation,  can  your  office 
advise  our  board  whether  or  not  in  your 
opinion-  our  board  can  negotiate  these 
contracts,  or  what  state  authority  will 
assume  that  responsibility.  I refer 
particularly  to  a building  program  which 
is  under  consideration,  particularly  the 
Missouri  Training  School  for  Boys  at 
Boonvllle  and  also  the  Girls  School  at 
Chlllicothe.  We  are  entrusted  with  the 
expenditure  of  large  sums  from  the  post 
war  reserve  funds  and  are  at  the  present 
time  considering  immediate  advertising  for 
bids  for  the  performance  of  such  work." 

The  Missouri  State  Board  of  Training  Schools  has  been 
created  under  the  provisions  of  Section  38  of  Article  IV  of 
the  Constitution  of  Missouri,  19ll5«  It  reads  as  follows: 

"All  state  training  schools  and  industrial 
homes  for  boys  and  girls  shall  be  classi- 
fied as  educational  institutions  and  shall 
be  in  charge  of  a board  of  six  trustees, 
three  from  each  of  the  two  major  political 
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parties,  appointed  by  the  governor  by  and 
with  the  advice  and  consent  of  the  senate. 

All  employees  of  the  board  shall  be 
selected  and  removed  as  provided  for 
employees  in  the  state  eleemosynary  in- 
stitutions.” 

Subsequent  to  the  adoption  of  the  above  quoted  consti- 
tutional provision#  the  General  Assembly  of  Missouri  enacted 
Section  8992.20,  Mo.  R.3.A.,  appearing  Laws  of  Missouri#  1945# 
page  723#  Section  20.  This  statute  reads  as  follows: 

"There  is  hereby  created  and  established 
a state  board  of  training  schools  which 
shall  have  charge  and  control  of  all 
training  schools  and  industrial  homes 
for  boys  sad  girls  of  this  state:  speci- 
fically, the  training  sohool  for  boys  at 
Boonvllle;  the  industrial  home  for  girls 
at  Chilllcothe,  which  hereafter  shall  be 
known  as  the  training  school  for  girls; 
aad  the  Industrial  home  for  Negro  girls 
at  Tipton#  which  hereafter  shall  be  known 
as  the  training  school  for  Negro  girls, 
together  with  all  branches  and  divisions 
thereof;  and  over  all  institutions  for 
correctional  training  of  juveniles  which 
may  hereafter  be  created  in  this  state; 
which  schools  are  hereby  classified  as  ' 
educational  institutions  and  recognized 
to  have  as  their  purpose  the  special 
correctional  training#  the  education  and 
the  moral  rehabilitation  and  guidance  of 
juvenile  offenders  which  any  court  of 
proper  jurisdiction  may  assign  to  such 
institutions.  In  relation  to  any  of  the 
above  named  juvenile  train  in/,  schools, 
whenever  the  term  commission  of  penal 
ins tltutl one  is  used  In  any~ act,  it  shall 
hereafter  be  understood  to  moan  the  state 
board  of~ training  schools.* 

(Underscoring  ours.) 

We  have  emphasized  the  last  sentence  of  the  quoted 
statute  for  the  reason  that  other  statutory  enactments  incor- 
porated therein  by  such  reference  are  pertinent  to  the  subject 
matter  of  your  inquiry.  We  refer  particularly  to  Section 
8987#  R.  3.  Mo.  1939#  reading  in  part  as  follows: 
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" * * # The  Commission  is  authorised  to 
erect  on  such  lands  when  leased  or  purchased 
such  buildings  for  hospitals,  dormitories, 
reformatories  and  other  structures  or  im- 
provements as  it  may  with  the  approval  of 
the  Governor,  deem  necessary  and  proper 
for  the  welfare  of  the  prisoners.  •»  * * " 

This  statutory  delegation -of  authority  to  the  Commission 
of  the  Department  of  Penal  Institutions  has  been  transferred 
to  the  State  Board  of  Training  Schools,  under  the  emphasized 
portion  of  Section  8992.20,  Mo.  R.S.A.  We  think  that  such 
delegation  of  authority,  being  clear  and  unambiguous  in  its 
terms,  is  sufficient  authorization  to  the  State  Board  of 
Training  Schools  to  negotiate  for  the  erection  of  new  struc- 
tures or  the  alteration  or  repair  of  existing  structures  at 
the  several  institutions  under  the  control  and  management  of 
such  board. 

It  is  thought,  however,  that  the  State  Board  of  Training 
Schools  must  enter  into  such  contracts  only  after  following 
the  appropriate  procedure  outlined  by  other  statutes  relating 
to  advertising,  letting  of  blda,  method  of  payment  of  contracts, 
eto.,  relating  to  public  works.  Particularly  your  attention 
is  directed  to  paragraph  (d)  of  Section  11008. 118,  Mo.  R.S.A., 
requiring  the  approval  of  the  Director  of  Public  Buildings  of 
all  such  contracts  and  payments  made  thereunder. 

CONCLUSION 

\ ' 

In  the  premises,  we  are  of  the  opinion  that  the  Missouri 
State  Board  of  Training  Schools  is  authorized  to  negotiate 
and  enter  into  contracts  for  the  erection  of  new  structures 
or  the  alteration  or  repair  of  existing  structures  at  insti- 
tutions under  the  management  and  control  of  such  board,  sub- 
ject to  other  statutory  requirements  respecting  the  exercise 
of  such  authority. 

Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 

APPROVED* 


TTTTWEor 

Attorney  General 
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DIVISION  OF  PROCUREMENTS  Stato  purchasing  agent  to  contract  for 

maintenance  service  of  equipment* 


September 


Mr.  William  L.  Smith 
State  Purchasing  Agent 
Division  of  Procurement 
Jufferson  City,  Missouri 

Dear  Sirs 

Reference  is  made  to  your  request  for  an  official 
opinion  of  this  office,  reading  as  follows s 

"I  would  appreciate  your  opinion  as  to 
whether  or  not  the  State  Purchasing  Agent 
has  the  right  to  contract  for  any  mainte- 
nance service,  such  as  Elevator  service. 

Typewriter  or  Adding  Machine  and  other 
contraot  services  pertaining  to  the  up 
keep  of  State  equipment,  or  any  equipment 
operated  by  electric  power.” 

i 

Your  attention  is  directed  to  Section  6lj.  of  an  act  found 
in  Laws  of  Missouri,  19^-5»  page  llj28,  which  reads  as  follows: 

"The  purchasing  agent  shall  purchase  all 
supplies  for  all  departments  of  the  state, 
except  as  in  this  act  otherwise  provided. 

The  purchasing  agent  shall  negotiate  all 
leases  and  purchase  all  lands,  except  for 
such  departments  as  derive  their  power  to 
aoquire  lands  from  the  constitution  of  the 
state •” 

Also  to  Section  73  of  the  same  act,  reading  as  follows: 

"The  term  * supplies'  used  in  this  act  shall 
be  deemed  to  mean  supplies,  materials, 
equipment,  contractual  servioes  and  any 
and  all  articles  or  things,  exoept  as  in 
this  act  otherwise  provided.  Contractual 
services  shall  include  all  telephone, 
telegraph,  postal,  electric  light  and 
power  service,  and  water,  towel  and  soap 
service.  The  term  'department'  as  used 
in  this  act  shall  be  deemed  to  mean 
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department,  office,  board,  commission, 
bureau,  institution,  or  any  other  agency 
of  the  state,  except  the  legislative  and 
judicial  departments." 

Upon  reading  the  foregoing  sections,  it  is  notioed  that 
insofar  as  the  purchase  of  electrical  power  is  concerned, 
such  purchases  are  to  be  made  by  the  State  Purchasing  Agent, 
inasmuch  as  contractual  services  of  that  type  have  been 
specifically  included.  We,  therefore,  reach  the  conclusion 
that  it  is  the  duty  of  the  State  Purchasing  Agent  to  negotiate 
all  contracts  for  the  acquisition  of  electric  power  required 
by  any  of  the  various  governmental  departments  subject  to 
the  provisions  of  the  statute  relating  to  the  Livision  of 
Procurement. 

We  think,  too,  that  maintenance  services  of  the  types 
referred  to  in  your  letter  of  inquiry  are  completely  within 
the  meaning  of  the  tern  "supplies"  as  used  in  the  act.  While 
technically,  perhaps,  a contract  for  the  maintenance  of  ele- 
vators, adding  machines,  comptometers,  typewriters  and  similar 
equipment  is  not  strictly  within  the  ordinarily  aooepted 
definition  of  the  term  "supplies,"  yet  we  believe  that  an 
examination  of  the  entire  act  relating  to  the  Division  of 
Procurement  indicates  a legislative  intent  that  the  State 
Purchasing  Agent  acquire,  on  behalf  of  the  various  governmental 
departments,  all  items  of  a currently  expendible  nature. 

Giving  due  regard  to  the  fact  that  contracts  of  the  type  here 
under  consideration  are  normally  entered  into  upon  an  annual 
basis  and  simply  provide  for  the  periodical  inspection  of  such 
equipment  and  replacement  of  parts  necessary  to  s^intain  the 
same  in  operating  condition,  it  seems  that  the  substance  of 
the  purchases  made  thereunder  may  well  be  deemed  to  be  inoluded 
within  the  term  "supplies." 


CONCLUSION 


In  the  premises  we  are  of  the  opinion 

(1)  That  it  is  the  duty  of  the  State  Purchasing  Agent 
to  negotiate  all  contracts  for  the  acquisition  of  electric 
power  for  the  governmental  departments  subject  to  the  pro- 
visions of  the  act  relating  to  the  Division  of  Procurement! 
and. 
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(2)  That  it  ia  the  further  duty  of  the  State  Purchasing 
Agent  to  negotiate  all  contracts  for  the  maintenance  of 
elevators,  typewriters,  comptometers  and  similar  office 
machines  wherein  the  subject  matter  of  suoh  contracts  relates 
to  the  periodical  inspection  and  replacement  of  neeessary 
parts  of  such  equipment  on  behalf  of  the  governmental  depart- 
ments subject  to  the  provisions  of  the  act  relating  to  the 
Division  of  Procurement* 


Respectfully  submitted. 


WILL  F.  BERRY,  JR. 
Assistant  Attorney  General 


APPROVED I 


TTXTTOTOl 

Attorney  General 
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AND  TAXATION)  * State  not  subject  to  / 

Ordinance  No.  44678 
of  the  City  of  St.  Louis 
(Earnings  tax). 


October  29*  1948 


Honorable  Forrest  Smith 
Sta  te  Auditor 
Jefferson  City,  Missouri 

Dear  Mr.  Smith: 

This  will  acknowledge  receipt  of  your  letter  of 
recent  date  which  reeds  as  follows: 

"Ordinance  No.  44678  of  the  City  of  St. 

Louis  effective  September  1,  1948  imposes 
an  earnings  tar  on  salaries  and  other 
incomes  in  the  city. 

In  a 8 much  as  there  are  many  state  employees 
working  in  St.  Louis,  will  the  state  be 
reouired  to  withhold  the  earnings  tar 
imposed  by  this  ordinance  from  salaries 
paid  sta  te  employ eee?  We  should  like  to 
have  your  opinion. 

a copy  of  this  ordinance  is  enclosed  for 
your  study." 

House  bill  No.  475 » passed  by  the  64th  General 
Assembly,  authorized  the  City  of  3t.  Louis  to  levy 
and  collect  an  earnings  tax.  Section  1 of  '•aid  bill 
reads  as  follows: 

"Section  1.  Any  constitutional  charter  city 
in  this  state  whleh  now  has  or  may  hereafter 
aoquire  a population  in  excess  of  700,000 
inhabitants,  according  to  the  last  Federal 
decennial  census,  is  hereby  authorized  to 
levy  and  oolleet,  by  ordinance  for  general 
revenue  purposes,  an  earnings  tar  on  salaries, 
wages,  commissions  and  other  compensation 
earned  by  its  residents;  on  salaries,  wages, 
commissions  and  other  compensation  earned 
by  non-residents  of  the  city  for  work  done 
or  services  performed  or  rendered  in  the  city; 
on  the  net  profits  of  associations,  businesses 
or  other  activities  conducted  by  resident e; 
on  the  net  profits  of  f dsoeia tions,  busineseee 
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or  other  activities  conducted  In  the  city 
by  non-residents;  end  on  the  net  profits 
earned  b;  ell  corporations  an  the  result 
of  vt>rk  done  or  services  r erforned  or  ren- 
dered end  business  or  other  activities  con- 
ducted in  the  city." 

lursuant  to  the  authority  granted  It  by  H.  B. 

475,  the  City  of  it.  Louis  enacted  Ordinance  No.  44678 
Section  2 of  said  ordinance  provides  as  follows: 

"Section  'fs/o.  k tax  for  general  revenue 
purposes  of  one-half  of  one  per  centum  Is 
hereby  Imposed  on  (a)  salaries,  wages,  con- 
mi  slons  and  other  compensation  earned  after 
august  31,  1946,  by  resident  Individuals  of 
the  City,  Including  the  entire  distributive 
share  of  any  member  of  a partnership  or 
association,  lees  the  amount  thereof,  if 
any,  whloh  m?  y be  shown  to  have  been  taxed 
under  the  provisions  hereof  to  said  asso- 
ciation or  partnership;  fnd  on  (b)  sa  laries, 
wages,  commi-  sione  and  other  compensation 
earned  after  august  31 » 1948,  by  non-resident 
individuals  of  the  City,  for  work  done  or 
services  performed  or  rendered  in  the  City; 
and  on  (o)  the  net  profits  earned  after 
August  31»  1948,  of  associations,  businesses, 
or  other  activities  conducted  by  a resident 
or  residents,  and  on  (d)  the  net  nrofits 
earned  after  august  31,  1948,  of  associations, 
businesses,  or  other  activities  conducted 
in  the  City  by  a non-resident  or  non-residents; 
and  (e)  on  the  net  profits  earned  after 
August  31 » 1948,  by  all  corporations  a.s  a 
result  of  work done  or  services  performed  or 
rendered,  and  business  or  other  activities 
conducted  in  the  City." 

Since  the  cuestlon  submitted  by  you  involves  the 
salaries  earned  by  employees  of  the  State  of  Missouri 
in  St.  Louis,  we  are  only  concerned  with  subdivisions 
(a)  a-nd  (b)  of  the  foregoing  section.  It  will  be  seen 
that  the  ordinance  levies  a tax  on  the  salaries,  wages 
commissions  and  other  compensation  earned  by  residents 
of  the  City  of  3t.  Louis  or  paid  to  non-residents  of 
the  city  for  work  done  or  services  performed  in  the 
city.  The  tax  is  a tax  on  the  earnings,  and  it  lr  not 
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a tax  against  the  employer.  Section  5 of  said  ordinance 
reeulres  the  individual  earning  a salary  as  above 
mentioned  to  file  a return  with  the  collector  of  said 
city  setting  forth  his  sAlary  during  the  preceding 
calendar  year.  Said  section  reads  in  part  as  follows: 

"Section  Five.  Except  as  hereafter  provided 
each  individual,  ar'sooifi  tion,  business, 
corporation,  fiduciary,  or  other  entity, 
whose  earnings  or  profits  are  subject  to 
the  tax  imposed  by  this  ordinance  shall, 
on  or  before  March  3°th  of  each  year,  unless 
an  extension  is  granted  by  the  Collector, 
make  and  file  with  the  Collector  a return, 
on  t form  obtainable  from  the  Collector, 
setting  forth  the  aggregate  amount  of  9alfrlee, 
wages,  commi  slons,  compensation  or  net  profits 
earned  by  such  taxpayer  during  the  preceding 
calender  year  and  subject  to  the  said  tax, 
together  with  euoh  other  pertinent  infor- 
mation as  the  collector  may  recuire:  # * * 

Provided,  however,  th>  t where  any  portion 
of  the  tax  so  due  shall  have  been  deducted 
at  the  source  and  shall  have  been  paid  to 
the  Collector  by  the  employer  making  the 
ssid  deduction,  credit  for  the  amount  eo 
paid  shall  be  deducted  from  the  amount  shown 
to  be  due,  f nd  only  the  balance,  if  any, 
ehall  be  due  f nd  payable  at  the  time  of  the 
filing  of  said  return: 

Provided,  further,  that  no  return  shall  be 
recuired  of  any  taxpayer  who  hr  s received 
only  wages,  salaries,  commissions  or  other 
compensation  find  from  which  the  tax  has 
been  withheld  at  the  source,  as  hereinafter 
provided.  The  failure  of  any  emplo  er  or 
any  taxpayer  to  reoelve  or  procure  a return 
form  shall  not  excuse  such  employer  or 
taxpayer  from  making  a return  or  prying 
the  ta.x  due." 

It  will  be  seen  by  Section  5 that  even  if  the 
tax  due  by  an  individual  is  not  withheld  by  his 
employer,  the  individual  is  obligated  to  pay  the  tax 
nonetheless. 


Section  6 of  said  ordinance  provides  in  part  as 
follows: 

"3ection  Sir.  hvery  employer  within  the  City 
who  employs  one  or  more  persons  on  a sAlary, 
wage,  commision,  or  other  compensation  . 

basis,  shall  deduct  rt  the  time  of  the  pay- 
ment thereof,  the  tar  of  one-half  of  one 
per  centum  of  salaries,  we  gee,  commissions 
or  other  compensation  due  by  the  said  employer 
to  the  said  employee  f nd  eubjeot  to  tar,  and 
shall  quarterly  raalce  his  return  and  pay  to 
the  said  Collector,  on  the  30th  da.y  of  *pril, 

July,  October  and  January  of  each  year,  the 
amount  of  teres  so  deducted  for  the  three 
calends  r months  nert  preceding  the  month  in 
which  the  return  is  reeuired  to  be  filed:" 

It  will  be  seen  by  Section  6 that  "every  employer 
within  the  city"  is  reruired  to  withhold  the  tar  from 
the  salaries  of  persons  subject  to  said  tar.  Section 
1 of  said  ordinance  defines  "employer"  as  follows: 

"*  Employer*— -n  individual,  assocL-tion, 
coroor;  tion  (including  a corporation  not 
for  profit),  governmental  administration, 
agency,  arm,  authority,  board,  borly  branch, 
bureau,  dep  rtment,  division,  subdivision, 
section  or  unit,  or  any  cfther  entity,  who 
or  that  employs  one  or  more  persons  on  a 
salary,  wage,  co  misllon,  or  otler  compensa- 
tion be  sis,  whether  or  not  such  employer  is 
engaged  in  business  as  hereinbefore  defined." 

It  will  be  noted  that  tie  state  is  not  included 
under  the  definition  of  employer.  Sven  though  employees 
of  the  state  are  assigned  to  work  within  the  City  of 
St.  Louis,  they  are  nevertheless  employees  of  the  State 
of  Missouri,  fhey  receive  their  pay  from  the  State  of 
Missouri.  They  are  not  employees  of  a de-oartment  or 
governmental  e-drainistr  tion,  but  they  are  employees 
of  the  state.  We  do  not  think  that  it  can  be  said  that 
the  State  of  Missouri  is  an  employer  within  the  City 
of  8t • Louis,  and  hence,  we  do  not  believe  the  ordinance 
in  cuestion  intended  to  attempt  requiring  the  St- te  of 
Missouri  to  vithhold  the  taxes  due  under  "aid  ordinance. 
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*nother  portion  of  the  ordinance  which  we  think 
shows  thr  t the  oity  did  not  intend  to  include  the 
State  of  Missouri  is  Section  7 of  said  ordinance  ’tfilch 
reads  as  follows: 

“Section  Seven.  Yery  employer  collecting 
and  remitting  the  tax  herein  provided  Mr 
on  any  resident  or  non-resident  employee 
shell  be  entitled  to  deduct  and  retain  three 
per  centum  of  the  total  amount  so  collected 
as  compensation  to  the  employer  for  collecting 
and  remitting  the  tax. " 

We  do  not  think  the  city  us  a undertaking  to  provide 
compensation  for  the  State  of  Missouri.  Moreover, 

Section  12  of  raid  ordinance  provides  for  penalties 
for  its  violation  as  follows: 

"Section  Twelve.  *ny  person  or  taxpayer 
who  shall  fail,  neglect  or  refuse  to  make 
any  return  required  by  this  ordinance,  or 
any  employer  who  dull  fail,  neglect  or 
refuse  to  withhold  or  pay  over  to  the  City 
any  amount  of  tax  subject  to  withholding 
hereunder,  or  any  person  or  taxpayer  who 
shall  refuse  to  r rr.it  the  Collector,  or 
hie  duly  authorized  deputy  or  agent,  to 
examine  his  books,  records  or  papers,  or 
who  shall  knowingly  make  an  incomplete, 
false  or  fr?  udulent  return,  or  who  shall 
attempt  to  do  anything  whatsoever  to  avoid 
the  full  disclosure  of  the  amount  of  earnings 
or  profits,  shall  be  deemed  guilty  of  a 
misdemeanor  and  shall  be  subject  to  a fine 
of  not  more  than  Five  hundred  Dollars 
(.^500.00)  or  by  imprisonment  for  not  more 
than  six  (6)  months,  or  by  both  such  fine 
and  Imprisonment. " 

It  will  be  noticed  that  any  person  who  fa  11s  or 
refuses  to  make  any  return  recuired  by  the  ordinance 
is  subject  to  a penalty.  Section  6 of  the  ordinance, 
supra,  reculres  every  employer  to  make  a return  quarterly 
of  the  taxes  withheld,  a 0 pointed  out  above,  the  State 
of  Missouri  is  the  employer  of  the  employees  mentioned 
in  your  letter.  We  do  not  believe  the  city  had  in  mind 
that  it  could  prosecute  the  State  of  Missouri  for  failure 
to  file  f return.  Likewise,  3ection  12  provides  that 


an  employer  who  fa  11  a to  withhold  the  tax  Is  subject 
to  & penalty.  '..;e  do  not  believe  the  olty  had  in  ralnd 
that  It  could  penalize  the  State  of  Mi-gourl  for  not 
oaying  the  tar.  fhe  state  off lclf  In  uh o would  refuse 
to  make  a return  or  to  withhold  the  tax  could  not  be 
prosecuted  under  this  ordinance  for  the  reason  that 
they  are  not  the  employers  and,  hence,  are  not  required 
to  make  a return  or  to  withhold  the  tax. 

We  are  of  the  opinion,  therefore,  that  the  ordinance 
itself  shows  that  the  city  did  not  have  In  nind  trying 
to  reculre  the  Sta  te  of  Mir  sour!  to  comply  with  the 
provisions  of  this  ordinance.  It  Is,  therefore,  not 
necessary  to  go  Into  the  <uentlon  as  to  whether  or  not 
the  city  could  require  the  ctate  to  comply  irith  the 
ordlrn  nee. 
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It  is,  therefore,  the  opinion  of  this  office  that 
the  State  of  Ml-souri  is  not  reculred  to  withhold  from  * 
the  earnings  of  Its  employees  who  reside  or  work  in 
the  City  of  St.  Louie  the  tax  imposed  by  Ordinance 
Ho.  44678  of  the  City  of  5t.  Louir  nor  to  make  any 
of  the  returns  reculred  qy  said  ordinance. 


Youn  very  truly, 


HARRY  H.  KaY, 

Assistant  Attorney  t>enerel 


APPROVED: 


J.  . 

Attorney  Oeneral. 
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CIRCUIT  JUDGES: 

COMPENSATION  AND  EXPENSES: 


December 


Circuit  judge  when  holding  court  out- 
side of  his  circuit  is  entitled  to  five 
cents  per  mile,  ana  ten  dollars  per 
day.  


Honorable  Forrest  Smith 

State  Auditor,  State  of  Missouri 

Jefferson  City,  Missouri 

• 

Dear  Sir:  Attention:  Mr.  E.  L.  Plg£ 


This  is  in  reply  to  yours  of  recent  date  wherein  you  request 
an  opinion  from  this  department  on  the  question  of  what  amount  a 
special  Judge  shall  receive  for  his  expenses  while  holding  court 
in  a county  outside  his  circuit. 


The  law  relating  to  salaries  of  circuit  Judges  is  found  in 
Laws  Missouri,  1 9k5»  page  1522.  Section  I4.  of  this  Act,  which 
provides  for  travel  allowance  of  judges  while  in  their  own  cir- 
cuits, is  as  follows: 


"Lach  judge  of  a judicial  circuit  composed  of 
a 3 ingle  county  which  now  has  or  may  hereafter 
have  less  than  200,000  inhabitants  and  in  which 
circuit  court  is  held  in  more  than  one  place  and 
each  Judge  of  the  circuit  court  whose  circuit 
consists  of  more  than  one  county,  shall  receive 
in  addition  to  the  salary  provided  for  said  judges 
In  Section  2 of  this  act,  the  sum  of  ten  cents 
per  mile  actually  traveled  and  all  other  expenses 
incident  to  holding  of  all  terms  of  court  at  any 
place  In  his  county  or  circuit  other  than  the 
place  of  his  residence,  and  such  sun  of  money  for 
said  expenses  shall  be  paid  out  of  the  state 
treasury  in  monthly  Installments  In  the  same 
manner  as  salaries  of  such  judges  are  paid." 

It  will  be  noted  that  such  Judges  are  allowed  ten  cents  per 
mile  actually  traveled  and  on  other  expenses  Incident  to  holding 
court  at  any  place  in  his  count/  or  circuit  other  than  the  place 
of  residence. 


Section  5 of  the  same  Act  provides  for  expenses  and  compensation 
when  such  a judge  Is  serving  outside  of  his  regular  circuit.  This 
section  reads  as  follows: 
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"haoh  of  the  Judges  hereinbefore  mentioned 
when  temporarily  serving,  transferred  or 
assigned  as  a Judge  of  a court  other  than 
the  one  to  which  appointed  or  elected,  said  . 
court  to  which  temporarily  assigned  or  trans- 
ferred being  held  in  a circuit  other  than 

. the  circuit  in  which  such  Judge  resides,  in 
addition  to  the  salary  and  expense  money 
hereinbefore  provided,  shall  receive  from  the 
state  for  his  expenses  mileage  at  five  cents 
a mile  for  each  mile  traveled  in  going  to  or 
returning  from  the  place  where  court  is  held 
and  $10,00  per  day  for  each  day  so  engaged," 

We  gather  from  your  letter,  and  the  memoranda  attached  thereto 
that  the  question  propounded  has  arisen  on  account  of  the  two 
constructions  placed  on  these  sections.  One  construction  is  that 
the  five  cents  per  mile  and  ten  dollars  per  day  for  each  day 
engaged  in  holding  court  may  only  be  paid  to  such  Judge,  while 
the  other  construction  is  that  such  Judge  may  receive,  in  addition 
to  the  said  five  cents  per  mile  and  ten  dollars  per  day,  expenses 
incident  to  holding  court,  which,  under  Section  4 of  the  Act, 
have  been  construed  to  include  board  and  lodging. 

The  first  construction  seems  to  be  based  on  the  fact  that  the 
lawmakers  used  the  language  in  Section  5#  "shall  reoeive  from  the 
state  for  his  expenses  mileage  at  five  cents  a mile  # « * *and 
ten  dollars  per  aay  a-  * -ft"  The  other  construction  is  on  account 
of  the  language  used  in  said  Section  5»  which  says,  "in  addition 
to  the  salary  and  expenses  hereinbefore  provided  « » *"• 

In  the  case  of  Whelan  vs,  Buchanan  County,  111  S.W,(2d) 

177»  180,  the  court  stated  a rule  of  statutory  construction  which 
we  think  would  be  applicable  here.  It  is  "statutes  relating  to 
the  same  subjeot  are  to  be  construed  together  and,  if  possible, 
harmonized  and  effect  given  to  all  provisions,"  These  different 
sections  of  the  statute  which  we  have  been  considering  deal  with 
one  subject  matter,  that  is;  salary  and  expenses  of  circuit  Judges 

The  lawmakers,  in  framing  Section  5 of  this  act,  used  the 
word  "expenses"  before  the  word  "mileage".  This  word  as  used  in 
this  section  and  without  any  punctuation  tends  to  confuse  one  in 
trying  to  construe  the  Act,  However,  in  order  to  give  each 
section  of  the  Act  a meaning  and  harmonize  the  entire  Act  we 
think  that  the  lawmakers  intended  that  the  compensation  provided 
for  in  Section  5 of  the  Act,  that  is,  five  cents  per  mile  and  ten 
dollars  per  day  was  to  be  the  full  compensation  for  expenses  for 
the  Judge  while  holding  court  outside  of  his  cirouit.  To  place 
the  other  construction  on  this  Act  would  allow  such  judge  double 
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mileage  and  double  expenses  which  we  do  not  think  the  lawmakers 
intended  to  do.  YYe  also  think  this  construction  is  in  harmony 
with  the  general  rules  of  statutory  construction  and  that  said 
Section  5 is  especially  applicable  to  compensation  of  judges  when 
they  are  serving  in  a court  outside  of  their  own  circuit. 

CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department  that 
a judge,  who  is  temporarily  serving  as  a Judge  of  a circuit  court 
in  a circuit  other  than  the  one  in  which  he  is  appointed  or  elected, 
is  entitled,  for  expenses,  five  oents  per  mile  for  each  mile 
traveled  in  going  to  or  returning  from  the  place  where  court  is 
held  and  ten  dollars  per  day  for  each  day  so  engaged,  that  this 
compensation  is  in  addition  to  the  regular  salary  of  such  judge 
to  which  he  is  entitled  under  section  2 of  the  Act  relating  to 
salaries  of  circuit  judges. 


Respectfully  submitted. 


TYRE  V..  BURTON 

Assistant  Attorney  General 

APPROVED: 


J.  E.  TAYLOR 
Attorney  General 

TWB:mw 
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TAXATION : 
''MERCHANTS  ’ T&X: 
'ffi  RSONAL  PROP- 
ERTY TAX:  ' 


^St’ock  of  goods  ill  store  in  Boone  County,  ofoneTr'oy  resident 
of  Randolph  County,  assessed* in  Boone  County ; -fixtures  in 
such  store  assessed  in  Randolph  County.  Stock  of  goods 
located  in  city,  owned  by  individual  who  lives  in  county, 
assessed  in  city;  fixtures  in  such  store  assessed  only  in 
county.  When  stock  of  goods  or  fixtures  in  store  are  owned 
by  corporation,  property  is  taxed  wherever  located- 


February  13,  194# 


Honorable  George  A,  opencer 
Representative,  Boone  County 
517  Guitar  Building 
Columbia,  Missouri 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  of  icial  opinion  of  this  department  and  reading  as  follows: 

"The  question  has  come  to  ay  mind  with  reference 
to  a discussion  with  our  Assessor,  and  also  in 
considering  the  law,  and  I would  like  to  have 
your  official  opinion  within  the  next  ten  days, 
if  at  all  possible,  dealing  with  the  following 
matter: 


"1.  Would  Boone  County  assess  a stock  of  goods 
in  a store  located  in  Boone  County  but 
owned  by  a resident  of  andolph  County,  or 
would  that  stock  of  goods  be  assessed  in 

Randolph  County? 

"2.  Would  the  s me  answer  to  the  above  ques- 
tion apply  to  the  fixtures  used  in  the  op- 
eration of  said  store? 

"3i  Would  this  ^ame  answer  arise  with  reference 
to  the  question  as  to  whether  a city  would 
tax  the  stock  of  goods  owned  by  an  individual 
who  lives  in  the  county  but  not  in  the  city? 

"4.  Would  the  same  answer  apply  to  fixtures  owned 
by  a non-resident  of  the  city  but  a resident 
of  the  county? 

y 

nI  think  the  same  question  runs  though  all  of  these 
different  conditions  and  that  is  for  the  purposes 
of  personal  property  assessment  and  taxation.  Is 


Honorable  George  A,  Jpencer 


-2- 


t<  e property  assessed  at  the  place  of  residence 
of  the  owner  or  at  the  situs  of  the  property? 

Would  there  be  a different  answer  where  it  is 
owned  by  a corporation  under  siidlar  circum- 
stances?" 

* e are  enclosing  a copy  of  an  official  opinion  of  tills  de- 
partment rendered  to  Hugh  Phillips  under  date  of  January  16, 

1947,  wbiclv  holds  that  the  merchants  * tax  in  t iis  state  is  a con- 
stitutional levy. 

Since  Section  6,  Laws  of  iVissouri,  1945,  page  1SC0,  provides 
that,  for  the  purpose  of  state,  county  and  municipal  taxes,  mer- 
chandise held  by  merchants  is  a class  separate  and  distinct  by 
itself,  the  provision  of  Section  6,  Laws  of  i issouri,  1945,  page 
ldOl,  stating  that  all  tangible  personal  property  situated  in  a 
county  other  than  that  in  which  the  owner  resides  shall  be  assessed 
in  the  county  where  the  owner  resides,  does  not  apply  to  an  Indi- 
vidual who  owns  merchandise  in  a county  other  than  that  in  which 
he  resides. 

Section  11304,  Laws  of  Missouri,  1945,  page  1339,  provides 
that  no  person,  corporation,  copartnership  or  association  of  per- 
sons shall  deal  as  a merchant  without  a license  first  obtained 
according  to  law. 

Section  11305,  Laws  of  Idssouri,  1945,  page  1639,  provides 
that  merchants  shall  pay  an  ad  valorem  tax  equal  to  that  which  Is 
levied  upon  real  estate,  on  the  highest  amount  of  all  goods,  wares 
and  merchandise  which  they  have  in  their  possession  or  under  their 
control  at  any  time  between  the  first  monday  in  January  and  the 
first  Monday  in  April  in  each  year. 

Section  11306,  Laws  of  Missouri , 1945,  page  1962,  provides 
that,  when  a license  is  applied  for,  before  the  license  is  re- 
ceived, a bond  must  be  executed,  conditioned  that  the  merchants' 
tax  will  be  paid  on  or  before  the  31st  day  of  December  following. 

Section  11325,  Laws  of  Missouri,  1945,  page  1345,  provides 
that  no  license  issued  shall  authorize  any  person,  corporation 
or  copartnership  of  persons  to  deal  in  the  sale  of  goods,  wares 
and  merchandise  in  any  other  county  than  the  one  in  which  said 
license  was  granted. 

It  is  clear,  under  the  above  citea  statutes,  that  the  ad 
valorem  tax  is  assessed  on  goods,  wares  and  uiei'cltandioe  in  the 
county  where  the  license  is  issued,  and  that  the  only  county 
which  may  issue  a license  to  a merchant  is  the  one  in  which  the 
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store  of  the  merchant  Is  located.  Therefore,  a stock  of  goods 
in  a store  located  in  Boone  County,  owned  by  a resident  of 
Randolph  County,  would  be  assessed  in  Boone  County. 

Since  the  merchants’  ad  valorem  tax  applies  only  to  goods, 
wares  and  merchandise,  Section  3.  Laws  of  Missouri,  1945,  page 
loOl,  governs  the  place  of  taxation  of  fixtures,  which  are  per- 
sonal property  of  the  owner,  and  in  case  the  fixtures  of  a store 
located  in  Boone  County  were  owned  by  a resident  of  Randolph 
County,  such  fixtures  would  be  assessed  in  Randolph  County. 

With  regard  to  your  question  as  to  whether  a city  can  tix 
a stock  of  goods  owned  by  an  individual  who  lives  in  the  county 
but  not  in  the  city,  you  do  not  state  to  what  class  of  cities 
you  refer,  but  we  believe  the  general  rule  can  be  shown  by 
reference  to  Section  6936,  R.  3.  Mo.  1939,  which  authorizes 
cities  of  the  third  class  to  levy  upon  merchants  an  ad  valorem 
tax  equal  to  that  which  i3  levied  on  real  estate,  and  provides 
that  the  amount  of  the  tax  shall  be  detenuined  and  ascertained 
in  the  same  v/ay  as  the  state  and  county  tax  is  determined  and 
ascertained. 

Since  the  legislature,  as  pointed  out,  suora,  has  made  a 
separate  class  or  subclass  of  merchants’  goods,  we  believe  that 
Section  6936,  R.  3.  . o.  1939 » which  applies  to  all  merchants  in 
the  city,  authorizes  the  imposition  of  the  ad  valorem  tax  upon 
a stock  of  goods  in  a store  in  a city  even  though  the  residence 
of  the  merchant  is  in  the  county.  v 

With  regard  to  your  question  as  to  the  taxation  of  fixtures 
ovmed  by  a nonresident  of  the  city  but  a resident  of  the  county, 
we  are  enclosing  a copy  of  an  official  opinion  rendered  under 
date  of  May.  20,  193*3,  to  J.  A.  Gregory,  in  which  it  is  held  that 
persons  living  outside  the  city  limits  are  not  subject  to  a city 
tax  on  their  Dersonal  property. 

Since,  under  the  provisions  of  Section  9,  Laws  of  liisso-ri, 
1945,  page  1301,  all  tangible  personal  property  of  business  and 
manufacturing  corporations  is  taxable  in  the  place  where  situated, 
the  answer  to  all  the  questions  you  have  asked  with  regard  to 
corporations  is  that  both  the  goods,  wares  and  merchandise  and 
the  fixtures  in  stores  which  are  owned  by  corporations  are  tax- 
able wherever  they  are  situated^ 
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It  is  the  opinion  of  this  department  that: 

(1)  A stock  of  goods  in  n store  located  in  Boone  County, 
owned  by  a resident  of  Randolph  County,  Ls  assessed  in  Boone 
County. 

(2)  The  fixtures  in  a store  located  in  Boone  County,  owned 
by  a resident  of  Randolph  County,  are  assessed  in  Randolph  County. 

(3)  A city  can  tax  the  stock  of  goods  owned  by  an  individual 
who  lives  in  the  county  but  not  in  the  city. 

(4)  A city  cannot  tax  the  fixtures,  which  are  personal  prop- 
erty, owned  by  a nonresident  of  the  city  but  a resident  of  the 
county. 

(5)  The  goods,  wares  and  merchandise  and  fixtures  owned  by 
a corporation  are  taxable  wherever  situated. 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 


APPROVED: 


J.  &. 

Attorney  General 


CBB:UR 


: 1.  Bond  not  sufficient  in"  amount . 

2.  Bond  insufficient  because  qualifica- 
tion of  legality  keeps  it  from  containing 
conditions  required  by  statute. 

3.  Members  of  County  Court  who  voted  to 
accept  bond  might  be  liable  if  damages  ac- 
crued as  a result  of  its  insufficiency. 


* 

Honorable  Edw.  W • Speisor 
Prosecuting  Attorney 
Chariton  County 
Keytesvllle,  Missouri 

Dear  Sir: 

r 

This  will  acknowledge  you r recent  letter  in  which 
you  requost  an  opinion  of  tills  department.  Your  letter  is 
as  follows: 

"A  member  of  the  County  Court  of  Chariton 
County,  Missouri,  lxas  requested  that  I ob- 
tain an  opinion  from  your  office  concern- 
ing the  following  proposition: 

"Section  8656,  Missouri  Kevised  Statutes, 

1939,  provides  that  the  County  Highway 
Engineer  shall  provide  a bond  conditioned 
on  the  performance  and  matters  of  things 
therein  stated. 

• "There  is  included  herewith  a copy  of  the 
bond  of  the  County  Highway  Engineer  of  this 
county,  whiefc  bond  was  accepted  by  two  of 
the  three  members  of  the  County  Court  ovor 
the  objection  of  the  third  member*  The  ob- 
jection of  the  third  member  being  that  the 
bond  is  improper  and  insufficient,  partic- 
ularly because  the  amount  is  only  ^1000*00, 
while  the  value  of  property  that  will  be 
placed  in  the  engineer's  custody  will  amount 
to  about  $8000.00,  and  also,  because  of  the 
clause  included  in  the  bond  which  provides 
that  the  engineer  or  his  bondmen  shall  not 
be  liable  for  any  loos  suffered  because  of 
the  theft  of  any  of  the  county  property  in 
his  custody  by  others  than  himself.  The  mem- 
ber of  the  County  Court  objecting  to  the  bond 
fools  tliat  the  bond,  if  not  worthless  in  its 
present  form,  is  insufficient  and  does  not 
comply  with  the  law.  lie  further  desires  to 
know  what  the  personal  liability  of  the  mem- 
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bera  of  the  County  Court  would  be  in  the 
event  county  proporty  In  the  custody  of 
the  engineor  was  stolon,  by  their  accept- 
ance of  tills  bond* 

"Your  opinion  will  be  greatly  appreciated 
on  this  matter*" 

You  have  submitted  with  your  letter  the  bond  approved 
by  two  Judges  of  the  county  court,  as  to  the  sufficiency  of 
which  your  inquiry  pertains* 

Section  8656,  H*  S.  Mo*  1939,  which  is  the  section  re- 
quiring the  oounty  highway  engineer  to  furnish  a bond,  is  as 
follows  t 

"Before  entering  upon  the  performance 
of  his  duties,  the  county  highway  en- 
gineer and  his  assistants  shall  each 
execute  and  deliver  to  tjie  county  court 
a bond  in  such  sum  as  may  be  fixed  by 
the  court,  with  two  or  more  sufficient 
securities,  or  the  bond  of  a surety  com- 
pany authorized  to  do  business  in  this 
state,  to  bo  approved  by  the  court,  con- 
ditioned for  the  faithful  discharge  of 
liis  duties  as  suoh  highway  engineer;  and 
^ that  he  will  account  for  and  deliver  to 

his  successor  in  office,  at  the  expira- 
tion of  his  term  of  office,  all  tools, 
machinery,  books,  papers  and  other  prop- 
erty belonging  to  the  oounty  and  road 
districts  thereof*" 

Wo  direot  your  attention  to  the  fact  that  the  above- 
quoted  statute  makes  no  requirement  as  to  the  amount  of  the 
bond  required,  and  by  failing  to  do  so  necessarily  leaves  the^ 
matter  of  the  amount  to  he  required  entirely  within  the  dis- 
cretion of  the  county  court* 

We  are  of  the  opinion  that,  in  view  of  the  fact  that 
the  statute  left  the  matter  of  the  amount  of  the  bohd  within 
the  discretion  of  the  court  and  of  the  further  fact  that  a 
majority  of  the  oourt  approved  a bond  in  the  amount  of  $1000*00, 
the  bond  cannot  be  held  to  be  illegal  on  any  theory  as  to  the 
insufficiency  of  the  amount  specified  therein. 

r 

Tho  second  question  involved  in  your  inquiry  is  whether 
or  not  the  bond  is  insufficient  under  the  statute,  because  of 
the  following  provision  thereof * "Said  enginoer  not  to  be  re- 
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sponnible  for  loss  of  county  property  due  to  theft  by  others." 
With  roference  to  tills  quostlon  wo  contend  that  wo  do  not  be- 
lieve that  till 8 provision  should  be  In  the  bond,  for  the  rea- 
son that  the  county  highway  engineor  would  not  be  liable  for 
losses  sustained  by  reason  of  theft  by  others,  unless  said 
theft  was  contributed  to  by  his  ovm  negligenoo,  and  that,  there- 
fore, he  needs  no  protection  from  such  non-existent  liability, 
and  for  the  further  reason  that  any  liability  of  .the  engineer 
growing  out  of  theft  by  others,  contributed  to  by  his  own  negli- 
gence or  carelessness.  Is  within  the  Intendment  of  the  statute 
requiring  the  bond,  and  the  bond  should  afford  protection  against 
any  loss  arising  therefrom. 

The  third  question  involved  In  your  inquiry  Is  whether 
or  not  since  the  county  oourt,  by  permitting  the  incorporation 
of  the  above-quoted  provision  in  the  bond  which  it  has  accept- 
ed, has  failed  to  require  such  a bond  as  affords  the  full  mea- 
sure of  protection  required  by  the  statute,  the  members  of  the 
court  would  bo  liable  for  loss  sustained  by  the  theft  of  county 
property  involved  by  persons  othor  than  the  engineer. 

Our  first  comment,  with  roferenco  to  this  last-mentioned 
question,  is  that  there  oortainly  oan  be  no  liability  on  the  part 
of  any  judge  of  the  county  court  who  dissented  from  and  voted 
against  the  acceptance  of  stich  a bond,  because  negligence  on  his 
part  oould  not  be  established.  Whether  the  Judges,  who  voted  for 
the  acceptance  of  a bond  which  did  not  contain  all  of  the  condi- 
tions required  by  the  statute  for  the  protection  of  the  couhty 
property,  would  bo  liable,  personally,  for  loss  sustained  by  the 
county  as  a result  of  the  failure  of  the  bond  accepted  to  con- 
tain such  conditions  and  provisions  so  required  by  the  statute, 
depends  upon  the  question  as  to  whether  the  aot  of  the  county 
court  In  accepting  such  insuffioiont  bond  was  a Judicial  or  a 
ministerial  aot.  If  it  was  a Judicial  act,  the  Judges  would  not 
be  liable  in  any  event;  but  if  it  was  a ministerial  act,  we  are 
of  the  opinion  that  the  Judges  who  voted  for  the  acceptance  of 
the  insufficient  bond  would  be  liable  in  the  event  of  loss  to  the 
county,  resulting  from  the  failure  of  the  bond  accepted  by  them 
to  contain  the  conditions  and  provisions  required  by  the  statute. 

It  has  boon  held  by  the  Supremo  Court  of  Missouri* 

* * No  aotlon  could  be  brought  against 
a Judgo  for  any  Judgment  rendered  by  him 
in  his  Judicial  character.*  * *"  (Stone  et  al 
Graves,  8 Mo.  148,  l.c.  151.) 
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It  was  further  held,  however.  In  the  same  opinion 
as  follows  : 

"Tills  principle  Is  not  to  be  understood 
as  extending  to  ministerial  acts  required 
to  be  performed  by  an  officer  whose  func- 
tions may  be  sometimes  Judicial,  Some  of 
the  duties  of  the  Justices  are  Judicial 
and  some  ministerial,  and  when  he  acts 
ministerially,  or  is  requested  to  do  a 
ministerial  act  for  error  and  misconduct, 
he  is  responsible  in  like  manner  and  to  the 
same  extent  as  all  other  ministerial  of- 
ficers* The  distinction  is  between  Judi- 
cial and  ministerial  aots." 

/ 

Wo  are  of  the  opinion  that  the  acceptance  by  the  court 
of  the .bond,  a copy  of  which  is  submitted  for  our  examination, 
and  which  contains  a provision  against  the  liability  of  the 
engineer  for  damages  resulting  from  the  loss  of  property,  by 
theft  by  others,  amounts  to  the  failure  and  neglect  on  the  part 
of  the  court  to  perform  the  ministerial  duty  prescribed  by  the 
aforesaid  section  of  the  statutes  of  requiring  a bond  from  the 
highway  engineer  "■»  * * Conditioned  * * that  he  will  account 
for  and  deliver  to  his  successor  in  office,  at  the  expiration 
of  his  term  of  office,  all  tools,  machinery,  books,  papers  and 
other  property  belonging  to  the  county  and  road  districts  there 
of." 

f 

Artiolo  6,  Section  7 of  the  present  Constitution  of  Mis 
souri,  provides  as  follows: 

"In  each  county  # * there  shall  be  elected 
a county  court  of  three  members  which  shall 
manage  all  county  business  as  prescribed  by 
laww  * 

I 

We  are  of  the  opinion  that  under  the  foregoing  consti- 
tutional provision  most  of  the  duties  growing  out  of  the  man- 
agement of  the  oounty  business,  for  the  performance  of  which 
funotion  the  oounty  court  exists,  are  purely  minis torial. 

^ We  believe  that  the  requirement  of  such  a bond  by  the 

court  is  a ministerial  rather  than  a Judicial  duty,  for  the 
reason  that  the  specification  of  the  character  of  the  bond  re- 
quired is  so  plain  and  ttonistakable  us  not  to  require  Judicial 
interpretation.  Therefore,  if  the  court  accepts  a bond  which 
does  not  fulfill  the  requirements  of  the  statute,  it  has  there- 
by failed  to  porform  a ministerial  duty  imposed  upon  it  by  stat 
ute,  and  the  members  who  voted  for  that  oourse  of  aotion  would 
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be  civilly  liable  If  damages  should  result  from  such  failure. 


CONCLUSION , 

We  are,  therefore,  of  the  opinion  that, 

1,  In  view  of  the  faot  that  the  statute  empowers 
the  oounty  oourt  to  fix  the  amount  of  the  bond,  the  $1000,00 
submitted  cannot  be  said  to  be  Insufficient  In  amount, 

2,  In  view  of  the  faot  that  the  statute  requires  a 
bond  to  be  furnished  by  the  highway  engineer,  conditioned  for 
the  delivery  of  all  proporty  in  his  oustody  to  his  successor 
In  office  at  the  expiration  of  his  'term,  the  presence  of  a 
provision  in  the  bond  exempting  the  engineer  from  responsibility 
for  tho  loss  of  such  property,  as  a result  of  theft  by  others, 
is  such  a limitation  of  the  aforesaid  condition  required  by  the 
statute  ub  to  render  the  bond  insufficient, 

3,  In  view  of  tho  faot  that  tho  failure  by  the  county 
court  to  require  a sufficient  bond  is  tho  failure  to  perform 

a minis torial  duty,  those  members  of  tho  court  who  voted  for 
tho  acceptance  of  suoh  insufficient  bond  would  be  secondarily . 
liable  for  any  loss  accruing  to  tho  county  as  a result  of  the 
insuffloienoy  of  the  bond. 


Respectfully  submitted. 


SAMUEL  M,  WATSON, 

Assistant  Attorney-General 

APPROVED* 


j;ir;  t7 

Attorney-Gem 
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County  committee  may  nominate  candidate  for  county 
judge  to  fill  vacancy  caused  by  death  of  incumbent 
subsequent  to  primary. 


September  11,  19^4-8 


Honorable  Edward  Speiser 
Prosecuting  Attorney 
Chariton  County 
Keytesville,  Missouri 


Dear  Sir: 


We  have  received  your  request  for  an  opinion  of  thia  depart- 
ment, which  request  is  as  follows: 

"Cur  Presiding  Judge  of  the  County  Court 
died  September  6th.  His  term  of  office 
expires  Jan.  1,  1951 • He  was  elected  on 
the  Democratic  ticket  in  I9I4.6.  It  would 
appear  that  under  Sections  2q.77  and  11509 
MRSA  that  the  Governor  appoints  his  successor 
to  serve  for  a term  ending  the  first 
Monday  In  January  in  19^9.  Under  Sections 
11538  and  11562  MRSA  the  Democratic  Central 
Committee  for  Charlton  County  is  given 
certain  authority  to  fill  vacancies  on  the 
ticket  created  by  death  of  a nominee  of  the 
Party.  In  State  ex  Inf.,  Barrett  vs.  • 

McClure,  299  Mo.  page  68w , the  Supreme  Court 
ruling  therein  made  s earns  to  autnorize  the 
County  Central  Committee  to  select  a candi- 
date for  the  office  to  serve  that  portion 
of  the  unexpired  term  commencing  the  first 
Monday  in  January,  lpi+9. 

• "I  would  like  to  have  your  opinion  setting 
forth  the  exaot  procedure  to  be  followed  to 
insure  the  valid  election  in  November  of  a 
successor  to  the  Governor’s  appointee.  Also 
I would  like  to  know  if  other  political 
parties  can  place  the  name  of  a candidate  of 
their  choice  on  their  ticket  for  submission  to 
the  voters  at  the  general  election  in  November." 

Section  11562,  Mo.  R.S.A.  provides  that  vacancies  occurring 
after  the  holding  of  any  primary  and  resulting  from  death  or 
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resignation  of  the  nominee  of  a party  at  such  primary,  shall  be 
filled  by  the  party  committee  of  the  district,  county  or  state, 
as  the  case  may  be. 

i * 

Section  11533,  Mo.  R.S.A.  likewise  provides  for  filling  of 
vacancies  by  the  central  committee  of  the  district  in  which  the 
vacancy  occurs. 

Section  11509,  Mo.  R.S.A.  contains  the  following  provision: 

"Whenever  any  vacancy,  caused  in  any  manner 
or  by  any  means  whatsoever,  shall  occur  or 
exist  in  any  state  or  county  office  orig- 
inally filled  by  election  by  the  people, 
other  than  the  office  of  lieutenant-governor, 
state  senator,  representative,  sheriff  or 
coroner,  such  vacancy  shall  be  filled  by 
appointment  by  the  governor:  and  the  person 
so  appointed  shall,  after  having  duly 
qualified  and  entered  upon  the  discharge 
of  his  duties  under  such  appointment,  con- 
tinue in  such  office  until  the  first  Monday 
in  Jenuary  next  following  the  first  ensuing 
general  election— at  which  said  general 
election  a person  shall  be  elected  to  fill 
the  unexpired  portion  of  such  term,  or  for 
the  ensuing  regular  term,  as  the  case  may 
be,  and  shall  enter  upon  the  discharge  of 
the  duties  of  such  office  the  first  Monday 
in  January  next  following  said  election: 

Provided,  however,  that  when  the  term  to 
be  filled  begins  or  shall  begin  on  any  day 
other  than  the  first  Monday  in  January,  the 
appointee  of  the  governor  shall  be  entitled 
to  hold  such  office  until  such  other  date." 

In  the  case  of  State  ex  inf.  Barrett  vs.  McClure,  2 99  Ko. 
688,  the  court  held  that  where  a vacancy  occurred  after  the 
primary  election_by  reason  of  the  death  of  an  officer,  in  that 
case  the  county  treasurer,  whose  term  would  not  expire  in 
January  following  the  general  election,  a vaoancy  existed  for 
which  nomination  might  be  made  by  the  county  committee  under 
the  provisions  of  what  is  now  Section  11562,  Mo.  R.S.A.  This 
case  is,  we  believe,  authority  for  action  on  the  part  of  the 
county  committees  in  Chariton  county  in  nominating  candidates 
whose  names  should  be  placed  on  the  ballot  in  November  as 
candidates  for  the  unexpired  term  of  presiding  Judge  of  the 
county  court.  Both  the  Republican  and  Democratic  parties  are, 
of  course,  entitled  to  nominate  candidates  in  this  manner.  A 
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meeting  of  the  committee  should  be  called  and  thereafter  a certi 
flcate  of  nomination  executed  In  accordance  with  Section  11525* 
Mo.  R.S.A.  and  Section  11533*  Mo*  R.S.A.  and  filed  with  the 
county  clerk.  Mo  time  le  specified  for  filing  of  such  certifi- 
cate but  It  should  be  done  as  promptly  as  possible* 


CONCLUSIOI 


This  department  Is  of  the  opinion  that  a vacancy  In  the 
office  of  presiding  judge  of  the  county  court  whose  term 
expires  January  1,  19£l*  which  occurred  by  reason  of  the 
death  of  the  Incumbent  subsequent  to  the  primary  election, 
should  be  filled  at  the  general  election  In  November  and 
candidates  for  the  unexpired  term  should  be  nominated  by 
the  central  committee  of  the  respective  parties* 


Respectfully  submitted* 

t ' 


APPROVED: 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


J.  E.'TAYLOH^' 
Attorney  General 


RRW:mw 


ELECTIONS  Judges  and  precinct  judges  and  clerks  in  St.  Louis  City, 
who  worked  past  midnight  on  date  of  August  primary,  are 
not  entitled  to  extra  day *3  pay  therefor,  but  are 
limited  to  pay  for  days  mentioned  in  Article  2I4., 

Chapter  76,  Mo.  R.S.A. 

September  20,  I9I4.8 

Mr,  Arthur  M.  Sullivan 
Chief  Clerk 

Board  of  Election  Commissioners 
City  of  St«  Louis 
208  South  12th  Boulevard 
St,  Louis  2,  Missouri 

Dear  Sirs 

This  is  in  reply  to  your  le  tter  of  recent  date  requesting 
an  official  opinion  of  this  department  and  reading  a$  follows s 

"Today's  news  dispatches  state  that  an 
opinion  was  handed  down  by  your  office 
that  Judges  and  Clerks  of  St,  Louis  County 
who  served  at  the  Primary  Election  August 
3*  1948,  and  worked  past  midnight,  were 
entitled  to  two  days  pay.  The  Board 
requests  you r advice  as  to  whether  the 
opinion  Given  to  the  Board  of  Election 
Commissioners  of  St,  Louis  County  is  appli- 
• cable  to  Judges  and  Clerks  employed  by  the 
Board  of  Election  Commissioners  of  the 
City  of  3t.  Louis." 

Section  12276,  Laws  of  Missouri,  19^7 » page  279*  provides 
in  part  as  follows: 

" * * * Precinct  judges  and  clerks  shall 
each  receive  as  pay  six  ($6.00)  dollars 
for  each  day  or  part  of  day  while  on  duty, 
except  pay  shall  be  allowed  only  for  those 
days  mentioned  in  this  act," 

There  are  found  in  the  act  referred  to — that  is.  Article  2I4., 
Chapter  76,  Mo.  R.S.A. —a  great  many  "days"  mentioned, 

1 

Section  121 99 » R*  S.  Mo.  1939*  provides  in  part  as  follows: 

" » * * Said  judges  and  clerks  shall  be 
appointed  for  a term  ending  sixty  days 
prior  to  the  next  presidential  election 
after  the  election  at  which  they  were 
appointed  to  serve,  and  shall,  during 
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said  term,  serve  as  judges  and  clerks  at 
all  special,  local,  municipal,  primary  and 
general  elections.  The  board  shall  have 
the  power  on  any  day  of  election,  * «■  * " 

Sections  12213  and  12214*  R«  S.  Mo.  1 939*  provide  for 
the  verification  lists  for  each  precinct,  and  provide  that 
at  such  time  as  the  board  of  election  coramiss loners  may  direct 
that  the  two  clerks  of  the  election  of  opposite  politics 
shall  canvass  each  precinct  and  shall  continue  such  canvass 
until  it  has  been  completed. 

Section  12222,  Laws  of  Missouri,  1943*  page  546*  provides 
in  part  as  follows: 

w *•  « # Any  person  who  shall  wilfully  or 
negligently  destroy,  tear  down,  deface, 
remove  or  otherwise  injure  a posted  list 
of  registered  voters,  prior  to  the  day  of 
the  election  for  which  it  is  posted,  * * " 

Section  12227,  R.  3*  Mo.  1939*  provides  in  part  as  follows: 

"The  days  upon  which  the  general,  state, 
county  or  primary  elections  shall  here- 
after be  held  in  such  city  shall  be  legal 
holidays,  * * * " 

Section  12230,  R.  3.  Mo.  1939*  provides  that  the  judges 
of  election  in  each  precinct  shall  on  the  day  preceding  any 
election  call  at  the  board  of  election  commissioners  and 
receive  the  precinct  register  and  the  key  given  to  the  judge 
who  did  not  receive  the  register,  and  that  the  ballot  boxes 
of  each  precinct  shall  be  delivered  to  the  one  Judge  and  the 
key  or  keys  be  given  to  the  Judge  of  the  opposite  political 
party. 

Section  12231*  R.  S.  Mo.  1939*  provides  in  part  as  follows: 

" * * * After  the  polls  close  the  said 
clerks  shall  see  that  the  roll  call  is 
properly  filled  out  by  the  judges  and 
clerks  who  actually  served  in  that  precinct 
on  that  day.  * <*  * " 

Section  12232,  R.  S.  Mo.  1939*  provides  in  part  as  follows: 
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" * * * Any  judge  or  clerk  who  shall 
willfully  absent  himself  from  the  polls 
on  election  day.  without  good  cause, 
shall  be  guilty  of  a misdemeanor,  and 
be  subject  to  a fine  or  penalty  of  not 
to  exceed  five  hundred  dollars.  * * * " 

Section  12235,  R.  S.  Mo.  1939,  provides  In  part  as  follows! 

"The  qualified  elector,  on  the  day  of 
election.  * * * ” 

Section  122 44*  Laws  of  Missouri.  1914-3,  page  54 6,  provides 
In  part  as  follows: 

” * * Each  of  the  statements  shall  contain 
a caption  stating  the  day  on  which,  and  the 
number  of  the  election  precinct  and  the 
ward,  city  and  county  in  relation  to  which 
such  statement  shall  be  made,  and  the  time 
of  opening  and  closing  of  the  polls  of  such 
precinct.  * * * H 

Section  12269,  R»  S.  Mo.  1939,  provides  In  part  as  follows: 

• 

"If  any  Judge  of  election  in  any  election 
precinct  shall,  without  urgent  necessity, 
absent  himself  from  the  polls  of  said 
precinct,  upon  any  day  of  election,  * * " 

As  is  shown  from  the  above  statutory  provisions  found  In 
Article  2i4.t  Chapter  76,  Mo.  R.3.A..  the  days  for  which  the 
preeinct  election  judges  and  clerks  are  to  be  paid  are  clearly 
set  forth.  It  is  our  opinion,  therefore,  that  under  the 
wording  of  Section  12276.  Laws  of  Missouri.  1947,  page  279, 
those  precinct  election  judges  and  clerks  of  St.  Louis  City, 
who  did.  as  a matter  of  fact,  perform  services  after  midnight 
of  the  August  primary  election  day  of  194&,  Are  not  entitled 
to  an  additional  day's  pay  for  the  services  performed  after 
midnight  of  election  day. 

We  believe  that  the  reference  in  said  Section  12276  to 
"part  of  day"  refers  to  the  payment  to  be  made  to  the  election 
clerks  for  their  services  on  the  last  day  of  canvassing  under 
provisions  of  Section  12214,  R«  S.  Mo.  1939,  whether  or  not 
a full  working  day  is  required  on  such  last  day  of  canvass 
and  the  payment  to  be  made  to  the  judges  of  election  for  their 
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duties  In  obtaining  and  taking  oare  of  the  precinct  registers, 
the  ballot  boxes  and  the  keys  thereto  on  the  day  preceding 
the  day  of  eleotion. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  precinct 
judges  and  clerks,  who,  as  a matter  of  fact,  performed 
official  duties  after  midnight  of  the  date  of  the  August 
primary,  are  not  entitled  to  an  additional  day's  compensation 
therefor. 


Respectfully  submitted. 


APPROVED : 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 


irrm srif 

Attorney  General 
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CORONERS 


: Coroner  of  St.  Louis  City  elected  November  2,  1948* 
takes  office  January  1,  19U-9 - Bond  in  amount  of 
♦10  ,000.00  must  be  given  by  said  Coroner  within 
20  days  after  election. 

November  12,  1948 


Mr.  Patrick  E.  Taylor 
Coroners*  Court 
1300  Clark  Avenue 
St.  Louis,  Missouri 

Lear  Sir : 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  reading  as  follows t 

"It  haw  been  the  custom  in  the  past  for  the 
Coroner-elect  to  take  office  twenty  days 
after  the  general  election,  which  would 
be  November  22,  194$ • However,  after 
examining  the  Laws  of  1945*  loc.  cit. 
page  l40b*  Section  2,  I find  that* 

"•Each  coroner  shall  enter  upon  the  duties 
of  his  office  on  the  first  day  of  January 
next  after  his  election •' 

"Sections  13228  and  13229*  R.  3.  Missouri 
1939*  require  the  Coroner  to  take  oath  and 
give  bond  in  the  sum  of  one  thousand  dollars. 

Section  179  of  the  Revised  Code  or  General 
Ordinances  of  the  City  of  St.  Louis,  1926, 

Chapter  9*  Sec.  179  requires  that  he  give 
bond  in  the  sum  of  ten  thousand  dollars. 

Section  13230  R.  3.  Missouri  1939  states 
that 

N*If  a coroner  neglects  to  give  bond  within 
twenty  days  after  his  election,  or  shall 
fail  to  give  bond  when  required  under  the 
preceding  section*  his  office  shall  be 
deemed  vacant .* 

"Query  t 1.  Is  Section  13230  repealed  by 
implication  or  does  the  Coroner-elect  have 
to  furnish  bond  within  twenty  daysT  If 
within  twenty  days*  for  what  period  shall 
ht  secure  the  State  and  in  what  amount? 
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"2.  Doaa  the  Coroner  taka  office  on 
January  1 , I9I+8,  or  doaa  ha  taka  office 
twenty  daya  after  election?" 

Section  2 , Lava  of  Missouri,  1 9h5»  page  llj.05#  the  relevant 
part  of  which  you  have  quoted  In  your  opinion  request.  Is 
applicable  to  the  City  of  St.  Louis,  and  under  the  provision 
of  such  section,  the  duties  of  the  office  of  coroner,  for 
which  the  election  was  held  November  2,  XPlpS , are  to  be  assumed 
on  January  1,  19l*9. 

Section  13228,  R.  S.  Mo.  1939*  provides  that  coronera, 
before  they  enter  upon  the  duties  of  their  of floe,  shall  give 
a bond  In  the  penalty  of  at  least  $1,000.00.  Seotlon  179, 
found  In  Chapter  9 of  theHRevlsed  Code  of  St.  Louis  City, 
provides  that  the  bond  of  the  Coroner  of  St.  Louis  shall  be 
$10,000 ,00,  We  believe  that  suoh  requirement  Is  a valid  one 
and  is  not  In  oonfllot  with  the  state  law— that  Is,  Seotlon 
13228— since  the  state  law  requires  only  a minimum  of  $1,000.00 
for  the  bond. 

Seotlon  13230,  R.  S.  Mo.  1939,  provides  that  if  the 
coroner  neglects  to  give  bond  and  qualify  within  20  days  after 
his  election,  his  office  shall  be  deemed  vacant.  We  do  not 
believe  that  Seotlon  13230  Is  Inconsistent  with  Seotlon  2, 

Laws  of  Missouri.  191*5,  page  ll*05,  since  the  giving  of  the 
bond  Is  a condition  precedent  to  the  assumption  of  the  office 
and  does  not  determine  the  date  at  whloh  the  duties  of  the 
office  are  to  be  assumed.  However,  slnoe  Section  2,  Laws  of 
Missouri,  191*5,  page  lii.05,  provides  that  the  duties  of  the 
office  shall  be  assumed  by  the  person  elected  on  January  1, 
following  his  eleotlon,  the  bond  should  oover  the  period  begin- 
ning January  1,  1 91*9,  and  remaining  In  full  force  and  effect 
until  the  end  of  the  term  of  office  for  which  the  candidate 
was  elected. 


CONCLUSION 


It  is  the  opinion  of  this  department  that  the  coroner 
elected  for  St.  Louis  City  November  2,  1914-3,  must  furnish  a 
$10,000.00  bond  within  20  days  after  suoh  date  and  that  suoh 
bond  shall  be  In  full  foroe  and  effect  from  January  1,  191*9, 
until  the  end  of  the  term  of  office  for  whloh  the  coroner  was 
eleoted.  It  is  further  the  opinion  of  this  department  that 
suoh  coroner  takes  offioe  January  1,  1914-9* 


APPROVED! 


Respeotfully  submitted. 


TTTTrmory^r 

Attorney  General 


C.  B.  BURNS,  JR. 

Assistant  Attorney  General 
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- MAGTST  iAl'i.  COURTS: 
CHANGE  OF  VENUE: 


Cost  of  making  out  transcript  of  record 
in  change  of  venue  to  be  charged  after 
such  change  of  venue. 


arch  3,  1948 


Honorable  Tank  , Tirrell 
Judge  of  the  Magistrate  Court 
Third  District,  St*  Louis  County 
Haplowood,  Missouri 


Dear  Judge  Tirrell: 

/ 

This  will  acknowledge  receipt  of  yo ur  letter  requestin, ; 
an  opinion  from  this  department,  which  reads  as  follows; 

u. e would  like  to  have  you  give  us  an 
opinion  as  to  whether  or  not  the  Tran- 
script pfees  on  a 'Change  of  Venue'  are 
collectible  at  the  time  the  application 
is  presented.  This  is  covered  by  . ec- 
tion  77,  Senate  Bill  207,  of  the  63rd 
General  AsseTibly,  In  which  It  states: 

’that  all  original  papers  and  transcript 
shall  be  sent  to  the  Magistrate  in  whose 
Court  it  is  to  be  set.' 

"In  Senate  Bill  333  of  the  63rd  General 
Assembly,  .action  1,  lines  13-14-15,  it 
states:  that  fees,  for  copies,  records, 
pleadings  and  instruments  on  file  in  the 
Court , shall  be  collected  for  this  ser- 
vice. 

"Ye  have  been  charging  for  the  transcript 
at  the  time  application  was  filed,  but  It 
has  been  challenged,  and  the  Attorney 
states  it  does  not  specify  rogardin^;  the 
payment  In  Geetion  77.  In  looking  Into 
the  revised  statutes  of  1939,  Lection  10G7, 
it  states:  that  the  co3t  of  transcript 
3hall  be  charged  to  petitioner  and  shall 
not  be  taxed  to  the  costs.  And,  in  Sec- 
tion 1058  of  the  same,  it  states;  that 
this  section  vould  be  applicable  to  Courts 
of  "ecord.  Therefore,  would  these  sections 
cover  Magistrate  Courts  in  thi-s  instance?" 
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The  provisions  of  the  law  regarding  change  of  venue  in 
civil  cases  in  the  magistrate  courts  are  found  in  the  Laws  of 
Missouri,  1945,  page  765,  Sections  76  through  00, 

The  precise  question  presented  is  whether  the  transcript 
fees  which  accrue  in  the  changing  of  venue  from  one  magistrate 
court  to  another  or  to  the  circuit  court  may  be  charged  and 
collected  at  the  time  the  application  for  such  change  of  venue 
is  filed. 

It  is  provided  that  when  the  affidavit  is  filed  requesting 
change  of  venue  the  magistrate  mu3t  allow  the  change  of  venue 
and  enter  an  order  accordingly  and  immediately  transmit  all  of 
the  original  papers  and  a transcript  of  all  of  his  orders  in 
the  case  to  some  competent  magistrate  or  circuit  court.  If  the 
order  is  made,  it  Is  mandatory  that  said  transcript  of  the  rec- 
ord, together  with  the  original  papers,  be  transmitted  to  the 
proper  magistrate  or  circuit  court,  Patterson  v,  Yancey,  97 
Mo,  App.  681,  l.c,  697, 

For  all  practical  purposes,  it  will  be  tho  clerk  of  the 
magistrate  court  who  makes  out  said  transcript  of  the  record. 
This  is  indicated  by  Section  10G5,  R,S.  Mo,  1939,  which  re- 
quires the  clerk  of  the  court  to  make  out  a full  transcript 
of  the  record  and  proceeding  in  the  cause,  Said  statute  is 
penal  in  nature,  providing  a penalty  if  the  clork  fails  to  so 
perform,  Randol  v,  Garoutte,  78  Mo,  App,  609, 

The  responsibility  for  costs  in  a change  of  venuo  is 
specifically  set  out  In  Section  80,  However,  no  mention  Is 
made  as  to  when  said  costs,  and  particularly  the  transcript 
fees,  should  jb  charged  and  paid.  Since  it  Is  mandatory  for 
the  transcript  of  the  record  to  be  immediately  made  up  and 
transmitted  to  the  proper  court,  this  duty  must  bo  performed 
without  primary  re  ;ard  for  tho  Immediate  payment  of  the  tran- 
script foes. 

Section  1068,  R,S.  Mo,  1939,  provides  that  if  the  cost3 
and  expenses  incurred  in  a change  of  venue  are  not  paid  within 
fifteen  days  after  such  change  of  venue,  the  clork  nay  make  out 
a feo  bill  which  may  be  collected  by  the  sheriff.  It  is  further 
provided  by  Section  1069,  R.S.  I. o,  1939,  that  tho  clerk  may 
recover  the  amount  of  suoh  fee  bill  by  civil  action.  Said  sec- 
tions refer  to  courts  of  record  and,  we  believe,  are  applicable 
to  magistrate  courts  which  are,  of  course,  courts  of  record. 
Therefore,  it  is  clear  that  said  transcript  fees  are  not  re- 
quired to  be  charged  and  paid  at  the  time  of  application  for 
change  of  venue  but-  must  be  paid  within  fifteen  days  after  such 
change  of  venue. 


Honorable  Frank  X! . Tlrrell 


It  Is  quite  evident  that  there  is  no  liability  for  the 
cost  or  expense  of  making  out  a transcript  of  the  record  In 
such  proceeding  until  after  such  service  has  been  rendered* 
further,  it  is  difficult  to  understand  how  tho  actual  cost  of 
such  transcript  of  the  record  could  be  adequately  computed  be- 
fore the  same  was  completed. 

Your  attention  Is  directed  to  tho  Laws  of  Missouri,  1945, 
page  480,  which  is  the  controlling  law  concerning  fees  which 
may  be  charged  for  certain  services  of  the  clerk  of  the  magis- 
trate court. 


Conclusion, 

The  cost  Incurred  In  making  out  a transcript  of  the  record 
In  a change  of  venue  proceeding  In  a civil  case  in  the  magistrate 
court  should  not  be  charged  until  after  such  change  of  venue. 


Respectfully  submitted. 


DAVID  D0NHELLY 
Assistant  Attorney  General 

APPROVED: 


J«  V„  TAYLOR  ‘fsZ' 
Attorney  General/  r J 

DD:ml 


/ 


Prosecuting  attorney  is  not  entitled  'fee  for 
preparing  transcript  of  bond  is^Sufc  voted  for  bridse 
improvement  by  county.  e 

\ 


March  26,  1946 

pi 


Honorable  D.  D.  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 


FILED 


OFFICERS : 
FEES: 

PROSECUTING 
ATTORNEYS : 


Dear  Sir: 


This  is  in  reply  to  your  letter  of  recent  date,  requesting 
an  official  opinion  of  this  department  and  reading  as  follows: 

"I  wish  your  official  opinion  on  the  follow- 
ing proposition: 

"Ci.n  the  Prosecuting  Attorney  of  a County 
under  Township  organisation  and  the  County 
Court  of  such  County  enter  into  a contract  * 
whereby  the  Prosecuting  Attorney  shall  be 
paid  a designated  fee  for  preparing  the  tran- 
script of  the  bond  issue  covering  bridge  im- 
provement bonds  approved  by  more  than  two- 
thirds  of  the  legal  voters  in  said  County, 

voting  upon  said  bond  issue? 

• » 

"I  am  Prosecuting  Attorney  of  Carroll  County. 

On  March  23rd,  1946,  more  than  two-thirds  of 
the  qualified  voters,  voting  at  an  election 
held  for  that  purpose  voted  in  favor  of  the 
Issuance  of  $100,000.00  in  bonds  to  be  issued 
by  Carroll  County  for  the  construction  and 
reconstruction  of  County  bridges.  The  elec- 
tion was  held  pursuant  to  the  provisions  of 
Article  V,  Chapter  16,  R.  S.  Mo.  as  repealed 
and  re-enacted  by  the  Laws  of  Missouri,  1945, 
page  596  et  seq  and  Section  6666,  et  of 
Article  6,  Chapter  16,  Revised  Statutes  of 
Missouri,  1939.  as  repealed  and  re-enacted 
under  Section  8606  Laws  Missouri,  1945. 

"Kay  I as  Prosecuting  Attorney  contract  with 
the  County  Court  for  a fee  for  the  preparation 
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of  the  transcript  of  the  proceedings  show- 
ing the  legality  of  the  bond  issue?" 

\ . 

Section  12944,  R.  S.  Mo.  1939,  referring  to  the  duties  of 
the  prosecuting  attorney,  provides,  in  part,  as  follows: 

"He  shall  * * * represent  generally  the 
county  in  all  matters  of  law,  * * *." 

Since  it  is  necessary  that  the  validity  of  the  election  au- 
thorizing the  issuance  of  the  bonds  be  determined  before  such 
bonds  can  be  issued  and  negotiated,  we  believe  that  the  above 
quoted  portion  of  Section  12944  places  upon  the  prosecuting  at- 
torney of  the  county  the  official  duty  of  preparing  the  tran- 
script of  the  proceedings  authorizing  the  issuance  of  such  bonds. 

In  the  case  of  State  ex  rel.  v.  Af folder,  214  Mo.  App.  500, 
the  Springfield  Court  of  Appeals  held  that  it  was  not  the  offi- 
cial duty  of  the  prosecuting  attorney  to  look  after  the  legal 
phases  of  a bond  issue  voted  for  road  purposes  by  Duck  Creek 
Township,  in  Stoddard  County.  The  court  said,  1.  c.  505 J I 

"Was  it  the  duty  of  the  prosecuting  attorney 
to  render  the  services  which  plaintiffs  ren- 
dered? Sections  736  and  736  prescribe  gen- 
erally the  duties  of  the  prosecuting  attorney. 

There  is  nothing  in  these  sections  which  may 
be  said  to  place  upon  the  prosecuting  attor- 
ney the  duty  of  looking  after  this  bond  issue. 

There  are  other  sections  prescribing  duties  " 
in  particular  cases,  but  the  sections,  supra, 
cover  the  fields  generally.  The  bond  issue 
of  Duck  Creek  township  was  not  a matter  of 
county  wide  concern.  It  was  a matter  £hat 
affected  t1iat~"t,  own  ship  only.  * * *" 

The  court  further  said,  1.  c.  506: 

" * * * Since  there  is  no  statute  directing 
generally  that  the  prosecuting  attorney  shall 
act  for  the  township  in  counties  under  town- 
ship organization,  it  is  our  conclusion  that 
it  was  not  the  official  duty  of  the  prosecut- 
ing attorney  to  render  the  services  which 
plaintiffs  rendered." 

Section  12944,  supra,  does  place  upon  the  prosecuting  attor- 
ney the  duty  of  acting  for  the  county,  and  we  believe  that  the 
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holding  in  the  Af folder  case,  supra,  is  authority  for  holding 
that  it  is  the  official  duty  of  the  prosecuting  attorney  of  the 
county  to  handle  the  legal  phases  of  a county  bond  issue. 

It  is  a well  established  principle  of  law  that  a public 
officer  shall  not  be  paid  any  additional  compensation  for  the 
performance  of  his  official  duties  unless  a statute  specifi- 
cally provides  for  such  additional  payment  for  the  performance 
of  such  duties.  The  Supreme  Court  of  Missouri,  in  the  case  of 
Nodaway  County  v.  Kidder,  129  S.  W.  (2d)  357,  1.  c.  360,  said: 

"It  is  well  established  that  a public  offi- 
cer claiming  compensation  for  official  duties 
performed  must  point  out  the  statute  author- 
izing such  payment.  State  ex  rel.  Buder  v. 

Hackmann,  305  Mo.  342,  265  3.  W.  532,  534; 

State  ex  rel.  Linn  County  v.  Adams,  172  Mo. 

1,  72  3.  W.  655;  Williams  v.  Chariton  County, 

35  Mo.  645. 

"The  duties  performed  by  appellant,  and  for 
which  the  additional  fee  or  salary  and  mile- 
age was  paid,  were  with  reference  to  matters 
pertaining  to  and  relating  to  his  official 
duties  as  presiding  judge  of  the  county  court 
and  said  services  were  within  the  scope  of 
said  official  duties.  The  work  in  which  ap- 
pellant was  engaged  was  directly  under  the 
supervision  of  the  county  court.  Public 
policy  requires  that  a public  officer  be  de- 
nied additional  compensation  for  performing 
official  duties." 


CONCLUSION 


It  is  the  opinion  of  this  department  that  a prosecuting  at- 
torney has,  as  part  of  his  official  duties,  the  duty  of  handling 
the  legal  phases  of  an  election  at  which  the  county  votes. road 
bonds,  and  he  has  the  duty  of  handling  the  legal  work  necessary 
to  the  Issuance  of  such  bonds. 

It  is  further  the  opinion  of  this  department  that  a prose- 
cuting attorney  has  no  authority  to  enter  into  a contract  with 
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the  county  court  whereby  the  prosecuting  attorney  is  to  be  paid 
for  preparing  the  transcript  of  a bond  issue  covering  bridge  im 
provement  bonds  of  a county. 


Respectfully  submitted. 


C.  B.  BURNS,  Jr. 

Assistant  Attorney  General 

APPROVED  t 


7.'  !£.'  T'  YL'GH 

Attorney  General 
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LIQUOR  CONTROL: 


licensee,  convicted  in  a nfa^istrate  court  of  selling 
nonintoxicating  beer  to  a minor,  who  files  his  appeal 
to  the  circuit  court,  has  no  right  to  operate  during 
the  time  the  appeal  is  pending,  as  such  conviction  has 
revoked  his  license  as  of  the  date  of  said  conviction. 


April  14, 


Honorable  13.  0.  Tomlinson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 

Your  opinion  request  of  recent  date  reads  as  follows: 

"By  the  provisions  of  Section  4974, 

Revised  Statutes  of  Ms.  ouri,  1939, 
it  is  provided  that  if  a person  is 
convicted  of  a violation  of  the  Liquor 
Control  Statute,  his  license  is  auto- 
matically revoked  and  it  is  further 
provided  in  said  section  as  follows: 
fIf  the  permittee  or  licensee  charged 
in  such  proceeding  with  such  violation, 
he  by  final  judgment  therein,  acquitted 
of  said  charge,  he  may  apply  for  and  re- 
ceive a license  pursuant  to  this  article 
upon  paying  therefor  the  license  fee  in 
this  article  required,  and  by  otherwise 
conforming  to  all  requirements  as  to 
such  applicants,  and  with  the  same  right 
as  though  he  nad  never  held  a license 
under  the  provisions  of  this  article.1 

"If  a licensee  is  convicted  of  selling 
nonintoxicating  beer  to  a trinor  in 
Magistrate  Court  and  files  his  appeal 
to  the  Circuit  Court,  during  the  time 
that  the  appeal  is  pending,  does  the 
licensee  have  the  right  to  operate  or 
shall  nis  license  be  revoked?"  \ 

Your  question  as  to  wnether  or  not  an  appeal  to  an  * 
appellate  court  from  a conviction  in  a ma  istrate  court  of 
a person  holding  a nonintoxicating  beer  license  acts  as  a 
supersedeas  or  stay  of  the  judgment  is  answered  by  Section 
4974,  R.3.  Mo.  1939*  Therein,  in  part,  it  provides: 
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”*  * * jf  the  person  so  convicted  shall 
be  the  holder  of  any  permit  or  license 
issued  pursuant  to  the  provisions  of  this 
article,  such  conviction  by  any  court  of 
competent  jurisdiction  shall,  without 
' further  proceeding,  action  or  order  by 

any  court  or  by  the  Supervisor  of  Liquor 
Control,  operate  to  revoke  and  forfeit 
as  of  the  date  of  such  conviction  such 
permit  and  all  rights'  and  privileges 
granted  thereby,  and'  the  holder  of  such 
permit  shall'  riot  thereafter,  for  a period 
of  one  year  after  the  date  of  such  con- 
viction, be  entitled  to  any  permit  for 
any  person  authorized  in  this  act.  If 
the  permittee  or  licensee  charged  in  such 
proceeding  with  such  violation,  be,  by 
final  judgment  therein,  acquitted  of  said 
charge,  he  may  apply  for  and  receive  a 
license  pursuant  to  this  article  upon 
paying  therefor  the  license  fee  in  this 
article  required,  and  by  otherwise  con- 
forming to  all  requirements  as  to  such 
applicants,  and  with  the  same  right  as 
though  he  had  never  held  a license  under 
the  provisions  of  this  article.”  (Under- 
scoring ours.) 

As  you  can  see,  there  is  no  specific  provision  denoting 
an  appeal  is  to  supersede  or  stay  the  judgment  of  a lower 
court.  The  underlined  portion  above  plainly  states  that  on 
conviction  of  a violation  of  any  provision  of  the  nonintoxi- 
cating beer  laws  of  the  State  of  Missouri,  such  conviction 
acts  from  the  date  of  said  conviction  to  revoke  and  forfeit 
all  rignts  and  privileges  granted  by  any  license  held  under 
the  provision  of  said  act. 

This  attitude  is  consistent  throughout  the  entire  Liquor 
Control  Act.  Section  4905b,  Laws  of  Missouri  1945,  providing 
for  the  review  of  decisions  of  the  Supervisor  of  Liquor  Control, 
states  specifically  that,  in  the  event  of  an  appeal  from  the 
decision  of  the  Supervisor  of  Liquor  Control,  said  appeal  does 
not  stay  the  enforcement  of  the  Supervisor^  decision.  Section 
4946a,  H.S.  Mo.  1939,  providing  that  the  sheriff  or  any  peace 
officer  or  eight  or  more  citizens  may  bring  charges  against  a 
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licensee  for  the  violation  of  the  Liquor  Control  Act,  likewise 
specifically  provides  that  the  judgment  of  the  court  on  said 
charges  shall  in  no  event  be  superseded  or  stayed  during  the 
pendency  of  any  appeal  from  said  judgment.  Section  499oa, 

Laws  of  Mo.,  1943 y contains  the  same  provision  as  is  found  in 
Section  494oa,  supra,  to-wit: 

"*  * * Such  certification  by  the  Super- 
visor shall  not  act  as  a supersedeas  of 
any  order  made  by  him. 

********* 

"The  judgment  of  the  Court  in  no  event 
shall  be  superseded  or  stayed  during 
pendency  of  any  appeal  therefrom." 

We  believe  it  to  be  obvious  that  the  intent  of  the  Legis- 
lature, in  so  implementing  the  Liquor  Control  Act  of  Missouri, 
is  that  an  appeal  either  from  the  decision  of  tne  Supervisor 
of  Liquor  Control  or  from  a conviction  in  a court  of  competent 
jurisdiction  to  a higher  court  does  not  act  as  a supersedeas  or 
stay  the  judgment  during  the  pendency  of  such  appeal. 


CONCLUSION 

A licensee,  convicted  in  a magistrate  court  of  selling 
nonintoxicating  beer  to  a minor,  who  files  his  appeal  to  the 
circuit  court,  has  no  right  to  operate  ciuring  the  time  the  . 
appeal  is  pending,  as  such  conviction  has  revoked  his  license 
as  of  the  date  of  said  conviction. 


Respectfully  submitted, 


WILLIAM  C.  BLaIR 
Assistant  Attorney  General 

APPROVED: 


J.  g.  taYlSK — V7JZ 

Attorney  General  'Jj' 
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COUNTY  COURTS:  Proper  procedure  for  selling  bonds  under  Sec. 
BONDS  : 3300,  page  600,  Laws  of  Missouri,  1945. 


r 


April  20, 


Honorable  D.  i>.  Thomas,  Jr. 
Prosecuting  Attorney 
Carroll  County 
Carrollton,  Missouri 

Dear  Mr.  Thomas: 


i 


We  are  in  receipt  of  your  request  for  an 
opinion.  Restating  your  request,  for  sake  of  brevi- 
ty* y<*u  inform  us  that  the  County  Court  recently  voted 
$100,000.00  in  bonds  for  construction,  re-construction 
and  repairment  of  public  bridges  in  your  county  under 
Section  3606,  page  1478,  Laws  of  Missouri,  1945,  and 
Section  5500,  page  600,  Laws  of  Missouri,  1945,  and 
you  inquire* 

1)  If  the  County  Court  may  direct  the  County 
Treasurer  to  sell  the  bonds  at  private  sale,  at  not 
less  than  their  face  value,  without  first  causing  the 
County  Treasurer  to  advertise  the  sale  of  such  bonds 
at  public  sale. 

2)  May  the  County  Treasurer  reject  all  bids 
submitted  under  advertisement,  at  the  direction  of  the 
County  Court  and  thereupon  sell  such  bonds  at  private 
sale,  upon  order  of  the  County  Court,  even  though  the 
person  or  corporation  to  whom  said  bonds  might  be  sold 
at  private  sale  does  not  offer  a bid  or  does  not  make 
a bid,  which,  as  a matter  of  fact,  is  the  lowest  bid. 

Seotion  8608,  page  1478,  Laws  of  Missouri, 

1945,  authorises  a County  Court  to  issue  bonds  for 
construction,  re-construction,  improvement,  maintenance 
and  repairs  of  public  roads,  highways,  bridges  and  cul- 
verts in  an  amount  provided  by  law.  Said  Section  8608, 
reads  as  follows: 

“The  county  courts  of  the  counties  of 
this  state  are  hereby  authorized  to  is- 
sue bonds  for  and  on  behalf  of  their 
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respective  counties  l'or  the  construction, 
reconstruction,  improvement,  maintenance 
and  repair  of  any  and  all  public  roads, 
highways,  bridges  and  culverts  within 
such  county,  including  the  payment  of  any 
cost,  judgment  and  expense  for  property, 
or  rights  in  property,  acquired  by  pur- 
chase or  eminent  domain,  as  may  be  pro- 
vided by  law,  in  such  amount  and  such 
manner  as  may  be  provided  by  the  general 
law  authorizing  the  issuance  of  bonds  by 
counties.  The  proceeds  of  all  bonds  is- 
sued under  the  provisions  of  this  seotion 
shall  be  paid  into  the  county  treasury 
where  they  shall  be  kept  as  a separate 
fund  to  be  known  as  the  *Road  Bond  Con- 
struction Fund1  and  such  proceeds  shall 
be  used  only  for  the  purpose  mentioned 
herein.  Such  funds  may  be  used  in  the 
construction,  reconstruction,  improve- 
ment, maintenance  and  repair  of  any 
street,  avenue,  road  or  alley  in  any 
incorporated  city,  town  or  village  if 
such  street,  avenue,  road  or  alley  or 
any  part  thereof  shall  form  a part  of 
a continuous  road,  highway,  bridge  or 
culvert  of  said  county  leading  into  or 
through  such  city,  town  or  village." 

The  63rd  General  Assembly  also  repealed  Section 
3300,  R.S.  Mo.  1939,  and  enacted  Seotion  3300,  page  600, 
Laws  of  Missouri,  1945,  in  lieu  thereof,  which  prescribes 
the  procedure  for  selling  said  bonds,  and  reads,  in  parti 

"The  county  treasurer  of  the  county  is- 
suing such  bonds  is  hereby  authorized 
to  sell  and  dispose  of  all  suoh  bonds 
in  the  manner  hereinafter  provided. 

Said  treasurer,  under  the  direction  of 
the  county  court,  shall  oause  notice  to 
be  published  once  per  week  for  two 
consecutive  weeks  in  one  or  more  news- 
papers of  general  circulation  published 
in  suoh  county,  or,  if  there  is  no  news- 
. paper  published  in  such  county,  then  by 

posting  written  or  printed  handbills  in 
at  least  two  publio  plaoes  in  the  county, 
that  sealed  proposals  for  the  purohase  of 
all  or  a part  of  said  bonds  as  may  appear 
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in  said  notice  will  be  received  at  his 
office,  and  that  the  same  will  be  opened 
by  him  In  the  presence  of  the  county 
court  on  the  day  and  hour  mentioned  In 
the  notice.  Said  treasurer  may,  under 
the  direction  of  the  court,  reject  any  or 
all  bids  that  the  court  may  not  deem  sat- 
isfactory as  to  price  or  otherwise,  and 
In  case  of  rejection,  he  may  again  ad- 
vertise and  sell  said  bonds  In  the  same 
manner;  provided,  however,  if  the  county 
court  shall  so  order  the  treasurer  may 
sell  said  bonds  at  not  less  than  their 
face  value,  at  private  sale,  and  report 
the  same  to  the  court  at  the  next  term 
thereafter. 

There  are  two  well  established  rules  of  statutory 
construction  to  keep  In  mind  In  rendering  this  opinion.  One 
of  the  cardinal  rules  of  construction  1s  to  ascertain.  If 
possible,  from  words  used,  the  legislative  Intent  In  enact- 
ing a statute,  and  give  It  that  effect.  (See:  Donnelly 
Garment  Company  vs.  Keitel  et  al.,  193  S.W.  (kid)  577,  354 
Mo.  1138.  Also,  Wentz  vs.  Price  Candy  Company,  175  S.W. 

(2d)  852,  352  Mo.  1.)  It  has  also  been  held  that  under 
certain  circumstances,  a proviso  In  an  Act  should  be  con- 
strued with  reference  to  the  subject-matter  of  the  sentences 
of  which  It  forms  a part.  In  United  States  vs.  Bernays, 

158  l-’ed.  Iiep.  792,  l.c.  795,  86  C.C.A.  52,  the  Court  said: 

0 

# # This  conclusion  is  In  harmony 
with  the  general  rule  that  a proviso 
should  be  construed  with  reference  to 
the  subject-matter  of  the  sentence 
of  which  it  form*  a part  unless  It 
clearly  appears  to  be  designed  by 
the  Legislature  for  a broader  or 
more  Independent  operation.  S uth. 

Stat.  Const.  Sec.  223;  Savings  Bank 
v.  United  States,  19  Wall.  227,  236, 

22  L.  Ed.  80;  Boston  Safe  Deposit 
& Trust  Co.  v.  Hudson,  68  Fed,  758, 

15  C.C.A.  651.  # » * 

Looking  to  the  wording  of  Section  3300, -supra,  we 
find  the  first  and  second  sentences  provide  that  the  County 
Treasurer  shall,  under  direction  of  the  County  Court,  give 
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notlce  in  the  county  by  publishing  in  a newspaper  of  general 
circulation,  or  if  there  be  no  newspapers  that  can  meet  the 
necessary  requirements,  then  by  posting  a notice,  that  sealed 
proposals  for  purchase  of  all  or  a part  of  the  bonds  will 
be  received  in  his  office,  and  said  proposals  will  be  opened 
on  the  date  mentioned,  before  the  County  Court,  The  third 
sentence  in  said  Section  seems  to  be  the  one  in  question, 
and  authorizes  the  County  Treasurer,  under  the  direction 
of  the  County  Court  to  reject  any  and  all  bids  that  the  Court 
may  not  deem  satisfactory  as  to  price  or  otherwise,  and  if 
said  bid,  or  bids,  are  rejected,  the  County  Treasurer  may 
advertise  and  sell  bonds  in  the  same  manner,  which  refers 
to  the  manner  of  sale  mentioned  in  the  first  and  second 
sentences.  It  will  be  noticed  that  in  seoond  sentence  of 
said  Section,  the  General  Assembly  used  the  word  "shall" 
when  referring  to  advertising  the  sale  of  bonds,  which 
clearly  makes  it  mandatory  upon  the  County  Treasurer  to 
advertise  the  sale  of  said  bonds.  However,  it  will  be 
further  noticed,  that  the  General  Assembly  in  drafting 
the  third  sentence  of  said  Section  used  the  word  "may", 
with  regard  to  advertising  and  selling  said  bonds  in  case 
the  first  bids  are  rejected,  which  indicates  that  the  matter 
is  left  to  the  discretion  of  the  County  Treasurer,  In  State 
vs,  Wymore,  119  S.W.  (2d)  941,  l,c,  944,  343  Mo.  98,  the 
Court  Bald: 

"Respondent  argues  that  the  remedy 
provided  by  this  statute  is  an  ex- 
clusive remedy  against  respondent 
fdr  misconduct.  On  reading  the 
article  it  will  be  noted  that  the 
words  ’may*  and  ’shall’  are  used 
many  times  in  the  several  sections. 

They  were  used  advisedly  and  must 

be  given  their  usual  and  ordinary 

meaning.  It  Is  the  general  rule 

that  In  statutes  the  word  ’may’  __ 

is  permissive  only,  and  the  word 

’shall’  is  mandatory,  " , 

(See  also:  Lanadown  vs,  Faris,  66  F.  (2)  939), 

Considering  that  the  Legislature  used  the  word  *may" 
instead  of  "shall"  in  the  third  sentence,  relative  to  the 
method  of  advertising  for  the  sale  of  bonds  upon  rejection 
of  former  bids,  along  with  the  rule  of  statutory  construction 
hereinabove  announced  in  United  States  vs.  flernays,  supra. 
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that  provisos  should  be  construed  with  reference  to  the 
subject-matter  of  the  Section  of  which  It  forms  a part, 
furthermore,  that  said  proviso  In  question  Is  a part  of 
the  third  sentence,  and  authorizes  the  County  Treasurer, 
when  ordered  by  the  County  Court,  to  sell  said  bonds  at 
not  less  than  their  face  value  at  private  sale,  clearly 
Indicates  to  us  that  the  legislative  Intent  was  that  said 
bonds  should  first  be  advertised  as  Indicated  In  the  first 
and  second  sentences  of  Section  3300,  supra,  and  In  case 
the  bid,  or  bids,  are  properly  rejected,  then  the  County 
Treasurer  may  again  advertise  in  the  same  manner,  or  if  the 
County  Court  shall  order,  he  may.  In  lieu  of  the  advertise- 
ment a second  time,  sell  said  bonds  at  not  less  than  their 
face  value  at  a private  sale,  as  provided  In  the  third  sen- 
tence of  said  Section, 


CQHCLUSIQH 

Therefore,  it  is  the  opinion  of  this  Department 
In  answer  to  your  first  question t 

The  County  Court  cannot  in  the  first  instance, 
prior  to  any  bids  being  rejected,  direct  the  County 
Treasurer  to  sell  bonds  at  private  sale  at  not  less  than 
the  face  value  of  said  bonds}  that  the  notice  of  sale 
must  first  be  published  in  accordance  with  the  second 
sentence  of  Section  3300,  supra. 

In  answer  to  your  second  questions 

If  the  County  Court  shall  reject  the  bids  on  the 
grounds  provided  in  Section  3300,  supra,  and  the  County 
Court  shall  so  order,  the  County  Treasurer  may  then  sell 
the  bonds  at  private  sale  at  not  less  than  their  face  value, 

Respectfully  submitted. 


APfR  OVED : 


AUBREY  R.  HAMMETT,  Jr. 
Assistant  Attorney  General 


J.  E.  TAYLOR 


Attorney  General 


ARHiir 


SHERIFF: 

I 

ELECTIONS : 


For  a -person  to  be  eligible  for  the  offweG  of  sheriff  in  the 
State  of  Mo.,  pursuant  to  Sec.  13125,  supra,  the  eligibility 
of  said  person  must  be  demonstrable  at  the  time  of  the  commence- 
ment of  the  term  of  office  and  of  the  taking  possession  of  the 
office.  The  term  "resident  taxpayer"  means  one  must  have  paid 
or  be  subject  to  taxes  on  either  seal  property,  personal  property, 
or  intangible  personal  property  and  at  least  a portion  of  said 
taxes  must  go  to  the  looal 
taxpayer  resides. 

May  12  , 


Honorable  3.  C.  Tomlinson 
Prosecuting  Attorney 
Farmington,  Missouri 

Dear  Ur. T o ml ins on: 

This  will  acknowledge  receipt  of  your  request 
for  an  official  opinion,  which  request  reads  as  fol- 
lows : 

"House  Bill  683,  Laws  of  Missouri, 

' ' 1945,  repealed  .Section  13125  revised 

statutes  of  Missouri,  1939,  and  en- 
acted in  lieu  thereof  a new  Lection 
13125  providing  qualifications  for 
the  office  of  sheriff;  a portion  of 
said  section  reads  as  follows: 

"•ouch  person -shall  be  a resident 
taxpayer  and  elector  of  said  county, 
shall  have  resided  in  said  county 
for  more  than  one  whole  year  next 
before  filing  for  said  of  rice  and 
shall  be  a person  capable  of  effi- 
cient law  enforcement. * 

/ 

"Does  this  section  require  a candidate 
for  sheriff  to  be  a resident  taxpayer 
at  the  time  he  files  his  declaration 
as  a candidate  for  said  office  or  does 
it  mean  that  he  must  be  a resident  tax- 
payer at  the  time  he  qualifies  for  said 
office  providing  he  is  elected  to  samef 
And  does  the  term  'resident  taxpayer* 
mean  one  must  have  paid  taxes  to  the 
st.<te  and  county  on  either  real  property 
or  tangible  personal  property? 

'I  would  appreciate  receiving  on  opinion 
from  you  at  your  earliest  opportunity." 


government  in  the  place  in  which  the 
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Your  opinion  request  relates  to  a construction 
of  Section  13125,  Laws  of  Missouri,  1945,  page  67,  Cumu- 
lative Pocket  Part,  R.S.A. 

Said  3ection  provides  as  follows: 

"At  the  general  election  to  be  held  in 
1948,  and  at  each  general  election  held 
every  four  years  thereafter,  the  quali- 
fied voters  in  every  county  in  this  state 
shall  elect  some  suitable  person  sheriff. 

No  person  shall  be  eligible  for  the  office 
of  sheriff  who  has  been  convicted  of  a 
felony.  Such  person  shall  be  a resident 
tax  payer  and  elector  of  said  county,  shall 
have  resided  in  said  county  for  more  than 
one  whole  year  next  before  filing  for  said 
office  and  shall  be  a person  capable  of  ef- 
ficient law  enforcement,  ..hen  any  person 
shall  be  elected  sheriff,  the  clerk  of  the 
county  court  shall  deliver  to  him  a certi- 
ficate of  his  election,  under  the  seal  of 
the  court,  and  shall  also  certify  that  fact 
to  the  clerk  of  the  circuit  court,  who  shall 
file  the  certificate  in  his  office;  and  he 
shall  enter  upon  the  discharge  of  the  duties 
of  his  office  on  the  first  day  of  January 
next  succeeding  his  election, " 

This  statute  sets  up  the  qualifications  which  de- 
termine the  eligibility  of  a person  for  the  office  of  sher- 
iff, In  answer  to  your  question  as  to  whether  a candidate 
for  sheriff  must  be  a resident  taxpayer  at  the  time  he 
files  his  declaration  as  a candidate  for  said  office,  or 
must  be  a resident  taxpayer  at  the  time  he  qualifies  for 
said  office,  we  refer  you  to  the  case  of  State  ex  inf, 
Mitchell,  Pros,  Atty,,  ex  rel,  Goodman  vs.  Heath,  132  S,Y/. 
(2d)  1001  j l.c.  1005,  where  the  Court  in  constwing  the 
term  "eligible"  held  as  follows: 

"It  was  contended  that  *the  word  "eligible", 
as  used  in  Constitutions  and  statutes,  con- 
cerning elections  to  office,  means  the  capa- 
city to  hold  the  office  at  the  time  of  the 
election,  so  that  the  subsequent  removal  of 
the  disability  will  not  remove  the  incompet- 
ency.*  While  there  are  two  conflicting  lines 
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of  authorities  on  this  question  in  this 
country,  this  court  held  against  this 
contention  and  decided  that  the  Consti- 
tution and  statute  did  not  mean  eligible 
at  the  time  of  election,  but,  instead, 
meant  eligible  at  the  time  of  commence- 
ment of  the  term  and  of  taking  posses- 
sion of  the  office.  See  46  C.J.  949,  sec, 

56;  22  tf.C.L.  403,  Sec,  43;  88  A.L.K.  812 
note;  24  R.^.L.  571,  Sec,  16,  * # # " 

rtirther  support  of  this  view  is  found  in  Corpus 
Juris,  Volume  46,  "Officers”,  page  938,  Section  33; 

American  Jurisprudence,  Volume  42,  "Public  Officers", 
page  910,  Section  39, 

As  to  your  question  "does  the  term  'resident  tax- 
payer* mean  one  must  have  paid  taxes  to  the  state  and  county 
on  either  real  property  or  tangible  personal  property"  we 
find  the  definition  of  resident  taxpayer  in  Words  and  Phrases, 
Volume  37,  page  309,  where  a resident  taxpayer  i3  construed 
to  be  synonmoua  with  "qualified  property  taxpaying  voter". 
Also,  in  the  case  of  State  ex  rel,  Higgs  vs,  Muskogee  Iron 
Works,  103  P,  101,  187  Ok,  419,  it  was  held  that  those  who 
paid  sales  tax  only,  no  part  of  which  went  to  the  city,  were 
not  "resident  taxpayers  of  said  city".  In  the  Heath  case, 
supra,  cited,  at  l,c,  1005,  the  Missouri  Supreme  Court  in 
defining  a "resident  taxpayer"  held  as  follows: 

"It  is  clear  that,  under  the  rule  of  State 
ex  inf,  Bellamy  ex  rel,  Harris  v,  Menengali, 
supra,  respondent  was  a resident  tax  payer 
of  the  district  because  he  had  paid  taxes 
for  1935  (based  on  June  1,  1934,  assessment) 

" and  continued  to  own  the  same  taxable  prop- 
erty in  the  district  at  all  times  thereafter. 

Even  though  the  assessor  failed  to  include 
him  in  his  assessment  of  June  1,  1935,  this 
omission  did  not  relieve  him  of  his  obliga- 
tion to  pay  the  1936  taxes,  and  these  taxes 
could  be  collected  by  following  the  statutory 
procedure,  * * 

/ 

Previous  opinions  of  this  office,  copies  of  which 
are  attached  hereto,  define  a taxpayer  as  one  who  nays  any 
tax  or  Is  subject  to  the  payment  of  a tax  on  property  in  which 
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he  has  an  interest*  Y/hile  we  have  found  no  statutory  or 
judicial  authority  that  expressly  states  that  a candidate 
for  office  must  have  paid  taxes  to  the  state  or  county, 
on  either  real  property,  personal  property,  or  intangible^ 
personal  property,  we  believe  it  to  be  evident  from  the 
rules  cited,  supra,  that  a "resident  taxpayer"  is  a per- 
son who  pays  taxes  or  is  subject  to  taxns  on  either  real 
property,  personal  property  or  intangible  personal  prop- 
erty. And,  further,  thc.t  the  term  "resident"  means  that 
at  least  a portion  of  the  taxes  paid  upon  any  of  the  above 
enumerated  interests  must  go  to  the  local  government  of 
said  taxpayer* s residence. 

CONCLUSION. 

It  is  the  opinion  of  this  Department  that  for  a 
person  to  be  eligible  for  the  office  of  sheriff  in  the 
State  of  Missouri,  pursuant  to  Section  13125,  supra,  the 
eligibility  of  said  person  must  be  demonstrable  at  the 
time  of  the  commencement  of  the  term  of  office  and  of  the 
taking  possession  of  the  office. 

Further,  that  the  term  "resident  taxpayer"  means 
one  must  have  paid  or  be  subject  to  taxes  on  either  real 
property,  personal  property,  or  intangible  personal  prop- 
erty and  at  least  a portion  of  said  taxes  moist  go  to  the 
local  government  in  the  place  in  which  the  taxpayer  re- 
sides. 

Respectfully  submitted. 


APPROVED:  WILLIAM  C.  BLAIR 

- Assistant  Attorney  General 


J.  E.  TAYLOR 
Attomev^Oea^ral 

WCB:ir 
attch : 6 


MOTOR  VEHICLES: 


"Taxicab"  owner  as  defined  by  city  ordinance, 
not  complying  with  municipal  regulatory  ordi- 
nance, is  subject  to  Motor  Vehicle  Safety 
Responsibility  Act. 


September  28,  1948 


Honorable  B.  C.  Tomlinson 
Prosecuting  Attorney 
St.  Francois  County 
Farmington,  Missouri 

Dear  Sir: 

Reference  is  made  to  your  request  for  an  official  opinion  of 
this  office  reading  as  follows: 

"In  December  1946,  X was  the  owner  and 
operator  of  a taxicab  business  in  a city 
of  the  third  class  located  in  St.  Francois 
County,  Missouri  and  was  then  licensed  by 
that  city  to  conduct  such  business.  A 
city  ordinance  was  in  force  at  that  time 
regulating  the  operation  of  taxicabs  with- 
in the  corporate  limits,  defining  a taxi- 
cab, requiring  licensing  fees,  requiring 
proper  brakes,  lights  and  other  equipment, 
and  requiring  the  drivers  of  such  vehicles 
to  be  licensed,  and  authorizing  a police 
committee  of  the  city  council  to  approve 
or  reject  the  issuance  of  a driver's  per- 
mit, and  other  provisions. 

"Section  12  of  said  ordinance  provides  as 
follows:  'Every  owner  or  operator  of  a 

taxicab,  as  defined  in  this  Ordinance, 
shall  file  and  deposit  with  the  American 
State  Bank,  of  Flat  River,  at  the  time  he 
obtains  his  license,  and  continue  the  same 
in  full  force  and  effect  during  the  period 
of  his  license,  cash  in  the  sum  of  $1000.00, 
or  bonds  in  the  equivalent  of  $1000.00,  as 
he  may  elect,  to  the  credit  of  W.  A.  McGraw 
Agent  as  liability  insurance,  conditioned 
for  the  benefit  of  persons  suffering  losses, 
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or  damage  to  persons  or  property  by  reason 
of  the  negligent  operation  of  the  taxicab, 
by  the  licensee  or  his  agents;  and  it  is 
further  provided  that  every  such  licensee 
shall  add  50£  per  day,  or  a total  of  $15.00 
per  month,  for  each  taxicab  or  car  so  op- 
erated until  said  sum  shall  reach  an  aggre- 
gate of  $10,000.00.  Such  cash  deposit  or 
bonds  shall  be  carried  on  each  taxicab  op- 
erated in  the  sum  of  $1000.00  for  injury  or 
death  of  any  one  person,  and  eventually  not 
less  than  the  sum  of  $5,000.00  for  the  in- 
jury and  death  of  persons  affected  by  any 
one  accident;  and  not  less  than  the  sum  of 
$1,000.00  for  damage  to  property  in  any  one 
accident . ' 

"X  did  not  make  all  of  the  cash  deposits 
with  the  bank  as  required  by  the  aforesaid 
Section  12  of  the  ordinance,  although  he 
did  partially  comply  with  said  section  and 
the  city  took  no  legal  action  to  compel  him 
to  make  the  deposits  or  to  prosecute  him 
for  his  failure  so  to  do.  During  the  time 
mentioned  above,  one  of  X' s taxicabs  was 
being  driven  by  his  employee  with  a passen- 
ger therein  to  the  city  of  Farmington,  and 
after  entering  the  corporate  limits  of  the 
latter  city,  the  taxicab  was  caused  to  col- 
lide with  an  electric  light  pole  injuring 
the  passenger  who  sued  for  damages.  The 
suit  resulted  in  a judgment  against  X who 
has  failed  to  pay  it. 

"In  view  of  the  regulatory  ordinance  men- 
tioned above  is  X immune  from  the  penalties 
and  provisions  of  'Motor  Vehicle  Safety  Re- 
sponsibility Act, ' particularly  Section  4 
thereof  which  provides  for  suspension  of  li- 
cense for  failure  to  pay  a judgment  (see 
Acts  of  the  General  Assembly  1945  page  1027  - 
1222)?" 

Pursuant  to  our  subsequent  request,  you  have  supplied  us 
with  a copy  of  Section  1 of  the  ordinance  referred  to,  wherein 
"taxicab"  is  defined  in  the  following  language: 
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"A  taxicab  under  the  terms  of  this  Ordinance, 
shall  be  and  is  hereby  declared  and  defined 
to  be  a motor  vehicle  of  not  more  than  five 
passenger  capacity,  including  the  driver, 
operated  as  a common  carrier  of  persons  and/ 
or  property  for  hire  within  the  City  of  Flat 
River,  Missouri;  which  said  motor  vehicle, 
the  owner,  and/or  operator  thereof,  hold 
themselves  out  to  the  general  public  as  be- 
ing willing  to  transport  persons  desiring 
to  use  their  services  from  point  to  point 
within  the  City  of  Flat  River,  Missouri,  or 
from  a point  within  the  City  of  Flat  River 
to  anywhere  outside  of  said  City  for  hire, 
and  which  said  motor  vehicle  is  not  operated 
over  a fixed  route  between  fixed  points." 

The  exemption  provision  in  the  Motor  Vehicle  Safety  Re- 
sponsibility Act  is  found  as  Section  8470.15,  Mo.  R.S.A.,  reading 
as  follows: 

"(b)  Notwithstanding  anything  else  herein 
contained,  this  Act  shall  not  apply  with 
respect  to  any  motor  vehicle  owned  by  the 
United  States,  the  State  of  Missouri,  or 
any  political  subdivision  of  this  State, 
or  any  municipality  therein,  nor  shall 
this  Act  apply  to  any  common  carrier  or 
contract  carrier  whose  operations  are  sub- 
j ect  to  the  jurisdiction  of  and  are  regu- 
llateH~ by  the  Interstate  Commerce  Commis- 
sion or  the  Public  Service  Coimnission  of 
Missouri , or  by  regulatory  ordinances  oT 
the  municipalities  servea  by  such  common 
or  contract  carrier,  ancT~wKich  shall  have 
satisfied  any  applicable  requirements  con- 
cern ing~~bond  insurance  or  proof  of  finan- 
cial responsibility  imposed  by  the  regula- 
tory authority  having  jurisdiction  over  the 
carrier's  operations." 

(Underscoring  ours.) 

Assuming  but  not  determining  the  validity  of  the  municipal 
ordinance  in  question,  it  becomes  apparent  that  such  operations 
as  are  described  in  said  ordinance  have  the  effect  of  exempting 
the  carrier  subject  thereto  from  the  provisions  of  the  Motor  Ve- 
hicle Safety  Responsibility  Act.  This  exemption,  however,  is 
conditioned  upon  compliance  with,  as  is  said  in  the  quoted  statute, 
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"any  applicable  requirements  concerning  bonds,  insurance  or  proof 
of  financial  responsibility."  It,  therefore,  becomes  pertinent 
to  determine  whether  or  not  the  particular  taxicab  operator  re- 
ferred to  in  your  letter  of  inquiry  had  in  fact  complied  with  the 
requirements  of  the  ordinance. 

Adverting  to  your  letter  of  inquiry,  we  note  that  the  ordi- 
nance required  the  posting  of  cash  or  bonds  in  certain  stipulated 
amounts  based  upon  the  period  of  operation.  We  further  note  the 
statement  that  the  particular  taxicab  operator,  as  was  said  in 
your  letter,  "did  not  make  all  of  the  cash  deposits  with  the  bank 
as  required  by  the  aforesaid  Section  12  of  the  ordinance."  It, 
therefore,  seems  that  the  exemption  afforded  by  Section  8470.  15, 
Mo.  R.S.A.  would  not  extend  to  such  operator. 

This  view  is  in  line  with  that  expressed  by  this  office  in 
an  official  opinion  under  date  of  July  18,  1947,  delivered  to  Mr. 
Hinkle  Statler,  Supervisor,  Motor  Vehicle  Registration  Unit, 
Jefferson  City,  Missouri,  wherein  we  said  in  paragraph  2 of  the 
conclusion  thereof: 

"We  are  further  of  the  opinion  that  motor 
vehicles  operated  as  taxicabs  within  the 
meaning  of  that  term  as  defined  in  the 
Public  Service  Commission  Act,  but  which 
are  exempted  therefrom,  but  the  operations 
of  which  are  subject  to  regulation  by  mu- 
nicipal authorities,  are  also  exempted  from 
the  provisions  of  the  Motor  Vehicle  Safety 
Responsibility  Act  if  such  municipal  regu- 
lations include  proof  of  financial  respon- 
sibility and  such  requirement  is  in  fact 
complied  withT" 

(Underscoring  ours.) 

CONCLUSION 

In  the  premises,  we  are  of  the  opinion  that  a taxicab  oper- 
ated in  a municipality  having  a regulatory  ordinance  containing 
provisions  requiring  proof  of  financial  responsibility  but  with 
which  ordinance  compliance  has  not  in  fact  been  made,  is  subject 
to  the  provisions  of  the  Motor  Vehicle  Safety  Responsibility  Act. 

APPROVED:  Respectfully  submitted, 


J.  E.  TAYLOR  WILL  F.  BERRY,  JR. 

Attorney  General  Assistant  Attorney  General 
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APPEALS:  The  Personnel  Advisory  Board  under  the  State  Merit 
Systeip  Act  has  jurisdiction  to  hear  an  appeal  from 
the  order  of  the  Merit  System  Council# 


, April  6,  1948 


Honorable  Ralph  J#  Turner 
Director,  Personnel  Division 

State  Department  of  Business  and  Administration 
Jefferson  City,  Missouri 

Dear  Mr#  Turner: 

This  will  acknowledge  your  letter  requesting  an  opinion  from 
this  department  oonstruing  paragraph  (b)  and  Subsection  8 of  para- 
graph (c)  of  Section  2 of  House  Bill  162,  Laws  of  Missouri,  1945, 
page  1157,  l#c#  1158#  The  construction  of  the  terms  of  said  Sec- 
tion 2 of  said  House  Bill  162,  as  contained  in  the  paragraphs 
and  subsection  above  mentioned,  will  require  also,  we  think,  a 
construction  of  the  terms,  meaning  and  effect  of  paragraph  (a) 
of  Section  38,  Laws  of  Missouri,  1945,  page  1177,  I.c#  1178,  as 
it  relates  to  said  paragraphs  (b)  and  (c)  of  said  Section  2 of 
said  House  Bill  162  respecting  the  rights  of  persons  under  what 
was  formerly  termed  the  Merit  System  Council  and  the  Merit  System 
for  the  Division  of  Health,  Division  of  fiaployment  security  and 
Division  of  Welfare  relating  to  the  procedure  specified  in  such 
statutes  in  exercising  the  right  of  appeal  from  the  order  of  the 
Merit  System  Council# 

Your  letter  consisting  of  more  than  two  closely  typewritten 
pages  requesting  this  opinion,  is  as  follows: 

"The  question  has  arisen  as  to  the  construction 
to  be  given  to  Section  2(c)(8)  of  House  Bill  No# 

162,  enacted  by  the  Sixty-third  General  Assembly, 
regarding  the  jurisdiction  of  the  Personnel  Advis- 
ory Board  over  Personnel  Actions  that  were  taken 
immediately  prior  to  July  1,  1947,  by  agencies 
that  were  previously  under  the  Merit  System 
Council,  the  agency  responsible  for  administering 
the  Merit  System  until  July  1,  1947# 

•The  Merit  System  Council  was  the  agency  that  ad- 
ministered the  Merit  System  for  the  Dlvlsldh  of 
Health,  Division  of  Employment  Security,  and  Div- 
ision of  ..elfare  up  until  July  1,  1947,  at  such 
time  the  Personnel  Division  and  Personnel  Advisory 
Board  assumed  jurisdiction  of  these  agencies  so 


filed 

9±\ 


V 


I 


Hon*  Ralph  J * Turner  -2- 


far  as  the  Merit  System  was  concerned*  In 
accordance  with  Section  2(b)  and  2(c)(8) 
of  House  Bill  No.  162* 


"The  effective  date  of  House  Bill  No*  162 
was  July  1*  1946*  However*  all  employees 
who  had  been  selected  on  the  basis  of  merit 
and  fitness  were  exempt  from  the  provisions 
of  the  act  for  one  year*  as  Is  so  stated 
In  Seotlon  2(c)(8)*  which  reads  as  follows} 


'All  positions  and  appointments  In 
divisions  of  the  service  subject  to  v 
this  act  which  have  been  heretofore 
required  to  be  filled  upon  the  basis 
of  merit  and  fitness;  provided*  how- 
ever* that  one  year  after  this  act 
becomes  effective  this  exemption  shall 
cease  and  determine  and  thereafter  the 
selection*  appointment*  pay*  tenure 
and  removal  of  persona  to  or  from  all 
such  positions  shall  be  governed  by 
the  provisions  of  this  act;  and  provided 
further  that  all  persons  now  or  here- 
after appointed  or  employed  In  divisions 
of  the  service  on  the  basis  of  merit  and 
fitness  as  heretofore  required*  shall  be 
entitled,  after  their  exemption  from 
* -this  act  ceases. 


continue  as  empl 
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"Specifically*  an  appeal  has  been  filed  with  the 
Personnel  Advisory  Board  by  an  employee,  the  sit- 
uation being  as  follows}  The  said  employee  had 
merit  status  under  the  Merit  System  Council*  On 
June  24*  1947  the  said  employee  was  notified  by  an 
agency  that  effective  June  30*  1947  he  would  be 
transferred  to  a different  position*  This  action 
resulted  In  the  employee  registering  a protest  both 
to  the  Merit  System  Council  and  the  Personnel  Advis- 
ory Board  to  the  effect  that  such  action  was  not  a 
transfer*  but  was  In  fact  a demotion*  On  June  30* 

1947  the  Merit  System  Council  determined  that  In  Its 
judgment  the  action  was  a transfer  and  not  a demotion. 
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Ae  this  protest  was  also  filed  with  the  Personnel 
Division,  which  took  over  the  functions  of  the 
Merit  System  Council  on  July  1,  1947,  the  Personnel 
Division,  In  accordance  with  House  Bill  No*  162, 
surveyed  the  duties  that  the  individual  was  per- 
forming and  found  that  they  were  of  such  nature 
that  they  called  for  a lower  classification  than 
the  employee  held  on  June  30,  1947*  Such  action 
is  interpreted  to  be  a demotion  in  accordance 
with  Section  29,  House  Bill  No*  162,  which  reads 
as  follows! 

**  » *Any  change  of  an  employee  from  a 
position  in  one  class  to  a position  in 
a class  of  lower  rank  shall  be  considered 
a demotion  and  shall  be  made  only  in 
accordance  with  the  procedure  prescribed 
by  Section  37  for  cases  of  dismissal* 

An  employee  thus  demoted  shall  have  the 
right  to  appeal  to  the  Board  under  Sec- 
tion 38  of  this  Act*1 
• 

"Section  2(c)(8)  of  the  act  provides  that  after 
the  exemption  from  the  act  ceases,  such  persons 
(shall  have  all  the  rights  and  privileges  in 
such  employment  as  are  provided  for  persons  app- 
ointed and  qualified  under  tills  act**  One  of 
such  rights  is  set  forth  in  Section  38(e)  which 
reads  as  follows! 

*Any  regular  employee  who  is  dismissed 

or  demoted,  or  suspended,  may  appeal 
in  writing  to  the  Board  within  thirty 
days  after  the  effective  date  thereof, 
setting  forth  in  substance  his  reasons 
for  claiming  that  the  dismissal,  sus- 
pension or  demotion  was  for  political, 
religious,  or  racial  reasons,  or  not  for 
the  good  of  the  service.  Upon  such 
appeal,  bcth  the  appealing  employee  and 
the  appointing  authority  whose  action  is 
reviewed  shall  have  the  right  to  be  heard 
and  to  present;  evidence  at  a hearing  which, 
at  the  request  of  the  appealing  employee, 
shall  be  public*  At  the  hearing  of  such 
appeals,  technical  rules  of  evidence  shall 
not  apply*  After  the  hearing  and  consider- 
ation of  the  ovidenoo  for  and  ar;aln3t  a 
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suspension  or  demotion  the  Board  shall 
order  the  rolnn tato;  lent  of  the  employee 
to  Ii'l's  former  position  and  the  payment 
to  tho  onployee  of  such'  salary  as  he  Has 
lost  by  reason  of  such  suspension  or 
de.iotlon.tt  * »»  * 


"The  appellant  in  this  case  filed  the  appeal  within 
the  thirty-day  period  which  naturally  extended  into 
July,  at  such  tinfb  as  the  Personnel  Advisory  Board 
and  the  Personnel  Division  had  Jurisdiction  under 
the  act,  and  the  individual  was  no  longer  under 
the  Jurisdiction  of  the  Merit  System  Council, 
Therefore,  the  question  is  whether  or  not  the 
Personnel  Advisory  Board  has  the  power  to  hear 
the  appeal  and  make  findings  in  accordance  with 
Section  38(e)  previously  cited.  Another  question 
if  the  Personnel  Advisory  Board  does  not  have 
power  to  act  in  this  case,  what  right  does  the 
affected  employee  have? 


"We  would  appreciate  very  mu oh  receiving  an  opinion 
from  you  in  order  that  the  questions  outlined  herein 
may  be  resolved.  Should  you  desire  a clarification 
of  any  points  set  forth,  please  feel  free  to  con- 
tact the  undersigned ,N 


On  page  2 of  your  letter  is  a quotation  of  some  of  the  lan- 
guage and  provisions  of  said  paragraph  (e)  of  said  Section  38  of 
House  Bill  162,  Laws  Missouri,  1945,  l.c.  1178,  The  quotation  used 
would  appear  to  make  said  paragraph  (e)  of  Section  38  mandatory  to 
compel  the  Board  to  reinstate  any  demoted  or  discharged  employee. 


Your  quote  from  said  Seotion  38  is  only  one  of  three  alternative 
orders  which  the  Board  may  make  after  a hearing  on  appeal. 

Since  there  is  no  break-down  of  the  continuous  text  of  said 
Seotion  38  to  correlate  different  parts  of  the  text  of  said  Sec- 
tion by  asterisks,  we  think  it  is  necessary  to  have  all  of  the 
text  of. said  paragraph  (e)  before  us  in  the  consideration  of  its 
relationship  to  said  paragraph  (b)  and  (o)  of  said  Section  2 of 
said  House  Bill  162.  Therefore,  we  will  quote  all  of  paragraph 
(e)  of  said  Seotion  38  of  House  Bill  162,  Laws  of  Missouri,  1945, 
l.c.  1178,  whioh  is  as  follows i 

"Any  regular  employee  who  is  dismissed  or 
demoted  or  suspended,  may  appeal  in  writing 
to  the  Board  within  thirty  days  after  the 
effective  date  thereof,  setting  forth  in 
substance  his  reasons  for  claiming  that 
the  dismissal,  suspension  or  demotion  was 
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for  political,  religious,  or  racial  reasons, 
or  not  for  the  good  of  the  service.  Upon 
such  appeal,  both  the  appealing  employee  and 
the  appointing  authority  whose  action  is  re- 
viewed shall  have  the  right  to  be  heard  and 
to  present  evidence  at  a hearing  whloh  at 
the  request  of  the  appealing  employee,  shall 
be  public.  At  the  hearing  of  such  appeals, 
technical  rules  of  evidence  shall  not  apply. 
After  the  hearing  and  consideration  of  the 
evidence  for  and  against  a suspension  or  dem** 
otion  the  Board  shall  approve  or  disapprove 
such  action  and  in  the  event  of  a disapproval 
the  Board  shall  order  the  reinstatement  of  the 
employee  to  his  former  position  and  the  pay- 
ment to  the  employee  of  such  salary  as  he  has 
lost  by  reason  of  such  suspension  or  demotion. 
After  the  hearing  and  consideration  of  the 
evidence  for  and  against  a dismissal  the  Board 
shall  approve  or  disapprove  such  action  and 
may  make  any  one  of  the  following  appropriate 
orders.  (1)  Order  the  reinstatement  of  the 
employee  to  his  former  position  and  the  pay- 
ment to  the  employee  of  suoh  salary  as  has 
been  lost  by  reason  of  suoh  dismissal.  (2) 
Sustain  the  dismissal  of  such  employee, 
unless  the  Board  finds  that  the  dismissal 
was  based  upon  political,  social,  or  religious 
reason,  in  which  case  it  shall  order  the 
reinstatement  of  the  employee  to  his  former 
position  and  the  payment  to  the  employee  of 
such  salary  as  has  been  lost  by  reason  of 
such  dismissal.  (3)  Except  as  provided 
above  the  Board  may  sustain  the  dismissal, 
but  may  order  the  name  of  the  disml-  ed 
employee  returned  to  an  appropriate  rein- 
statement register,  or  may  take  steps  to 
effect  the  transfer  of  suoh  employee  to  a 
comparable  position  in  another  department. 

The  board  shall  establish  suoh  rules  as  may 
be  necessary  to  give  effect  to  the  provisions 
of  this  section."  , 


The  right  of  appeal  is  purely  statutory  in  Missouri,  3 C*J. 
Section  29,  page  316  states  the  text  on  the  origin  and  present 
status  of  the  right  of  appeal  as  follows i 

"The  proceeding  by  appeal  was  entirely  unknown  to 
the  common  law*  It  is  of  civil- law  origin,  and 
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waa  introduced  therefrom  into  oourta  of  equity 
and  admiralty,  Consequently,  the  remedy  by 
appeal  in  actions  at  law,  and  in  this  country  in 
equity  also,  ia  purely  of  constitutional  or  stat- 
utory origin,  and  exists  only  when  given  by  some 
constitutional  or  statutory  provision*  * * * *" 

The  same  work,  same  volume,  section  464,  page  616  states  again, 
on  the  right  of  appeal,  the  following  texts 

"*  * *0n  the  other  hand,  although  the  right  of  appeal 
is  wholly  statutory,  it  is  available  to  any  party  who 
comes  within  the  statute  granting  the  right,  and  oannot 
be  denied  or  abridged  by  the  courts  except  as  author- 
ized by  the  statute,*  » *" 

Our  Supreme  Court  in  the  case  of  Thomas  et  al,  v,  Elliott  et  al, 
215  Mo,  598,  l,o,  602,  603,  on  the  right  of  appeal  saidt 

"*  * *Right  of  appeal  is  given  by  statute  and  unless 
the  person  who  feels  aggrieved  by  the  action  of  the 
trial  court  is  given  the  right  of  appeal  by  the  statute 
he  has  no  such  right.  The  Oeneral  Assembly  is  not  com- 
pelled to  give  such  right j it  may  give  or  withhold 
it  as  in  its  discretion  may  seem  best,  * * *" 

Our  St,  Louis  Court  of  Appeals  in  the  oase  of  Busslere  v,  Sayman, 
171  Mo,  App*  11,  l.c,  14,  made  the  following  pronouncement  on  the  right 
of  appeals 

"Though  the  right  of  appeal  is  purely  statutory,  it  is 
available  to  every  party  who  prosecutes  one  within  the 
terms  of  the  statute  authorizing  it,*  * *" 

The  effective  date  of  H,B,  162,  now  found  in  Laws  of  Missouri, 
1945,  page  1157,  was  July  1,  1946,  Exemptions  were  granted  in  sub- 
section 8 of  paragraph  (a)  of  Section  2,  Laws  of  Missouri  1943,  l,o, 
1159  from  the  terms  of  said  act  to  all  persons  who  were  appointed 
upon  the  basis  of  merit  and  fitness  under  the  former  Merit  System 
Council  for  the  period  of  one  year.  Said  subsection  8,  in  the 
second  proviso  thereof,  directs  that  after  such  exemptions  from  the 
provisions  of  said  H,B,  162  hadoeased  said  employees  should  continue 
as  employees  in  said  divisions  of  this  service  and  shall  have  all 
the  rights  and  privileges  in  such  employment  as  are  provided  for 
persons  appointed  and  qualified  under  the  Act,  (K.B.162).  The  ex- 
emptions granted  the  persons  formerly  employed  under  the  previous 
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Merit  System  Council  ceased  on  July  1,  1947. 

Among  the  "rights  and  privileges"  to  be  possessed  and  exer- 
cised by  such  employees  or  appointees  of  the  former  Merit  System 
Council  after  the  removal  of  such  exemptions  and  which  continue  to 
be  held  by  them  by  continuing  them  as  employees  in  the  division 
of  service  set  up  by  said  H.B.  162,  under  said  subsection  8 of 
paragraph  (c)  of  said  Section  2,  aforesaid,  was,  and  is,  under 
paragraph  (e)  of  Section  38,  Laws  of  Missouri  1945,  pages  1177 
and  1178,  the  right  of  appeal  by  any  employee,  who  is  dismissed  or 
demoted  or  suspended,  by  setting  forth  in  writing  to  the  Board, 
within  thirty  days  after  the  effective  date  thereof,  hlB  reason 
for  claiming  that  the  dismissal,  suspension  or  demotion  was  for 
political,  religious  or  racial  reasons,  or  not  for  the  good  of 
the  service.  The  Personnel  Division  and  Personnel  Advisory  Board 
assumed  jurisdiction  for  the  administration  of  the  Merit  System 
Act,  under  the  terms  of  House  Bill  162,  as  now  found  in  Laws  of 
Missouri,  1945,  page  1157,  as  we  are  advised  in  your  letter  re- 
questing this  opinion,  on  July  1,  1947.  It  is  further  stated  in 
your  letter  that  an  employee  having  a merit  status  under  the 
former  Merit  System  Council  was  notified  by  that  agency  on  June 
24,  1947  that  as  of  June  30,  1947  he  would  be  transferred  to  a 
different  position.  This  aotion,  it  is  said,  resulted  in  the 
employee  protesting  to  both  the  Merit  System  Council  and  the 
Personnel  Advisory  Board  that  said  employee  Interpreted  the  said 
transfer  to  a different  position  to  be  a demotion  rather  than  a 
transfer.  On  June  30,  1947,  it  is  further  related,  the  Merit 
System  Council  determine  that,  in  its  judgment,  the  aotion  was  a 
transfer  and  not  a demotion.  It  is  further  stated  that  the 
protest  of  the  employee— and  by  this  we  understand  the  protest 
to  mean  a written  protest— was  filed  with  the  Personnel  Division 
under  the  new  Act,  House  Bill  162,  on  or  about  July  1,  1947,  and 
that  the  said  employee,  so  transferred  or  demoted,  as  the  case 
might  terminate,  still  protesting,  and,  in  the  assertion  of  his 
rights  under  said  paragraph  (e)  of  said  Section  38  of  said  H.B. 

162,  filed  his  written  appeal  within  the  thirty  day  period  after 
June  30,  1947,  the  date  of  the  rendition  of  the  Judgment  of  th«| 
Merit  System  Council.  But  it  was  held  by  the  Merit  System  Council 
that  the  change  in  the  employee's  status  was  a transfer  and  not  a 
demotion.  The  said  thirty  day  period  of  time  for  the  appeal  ex- 
tended over  into  July  1947  when  and  after  which  the  Personnel 
Advisory  Board  and  the  Personnel  Division  had  complete  jurisdiction 
over  the  administration  of  the  Act  known  as  said  H.  B.  162,  in- 
cluding matters  of  appeal. 

It  appears  from  your  letter  that  the  said  employee  prosecuting 
his  appeal  from  the  order  of  the  Merit  System  Council,  took  steps 
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to  perfect  his  appeal  immediately  after  the  decision  of  the  Merit 
System  Council  of  which  he  complains,  as  being  a demotion  instead 
of  a transfer*  This  was  one  year  after  the  effective  date  of 
H*  B*  162*  All  persons  concerned  in  the  administration  of  the 
Aot  as  officers  in  the  performance  of  their  duties  under  the  Act, 
or  as  employees,  must  have  been  aware  of  the  terms  of  the  Act, 
among  which  was  the  right  of  appeal*  It  would  appear  that  the 
said  employee  lodged  his  written  appeal  with  the  Personnel 
Advisory  Board  and  the  Personnel  Division  within  the  time  pre- 
scribed and  in  the  manner  prescribed  in  H*  B*  162*  As  we  have 
observed  hereinabove  the  employee  under  discussion  had  the  statu- 
tory right  under  said  paragraph  (e)  of  Section  38  of  said  H.  B. 

162  to  appeal  Bince  he  had  the  Bame  Btatus  as  any  other  regular 
employee  under  said  Act*  As  we  observe  the  terms  of  said  H*  B* 

162  the  appeal  of  the  employee  now  being  prose outed  by  him  was 
lawfully  lodged  with  the  Personnel  Advisory  Board  and  the  Personnel 
Division  within  the  time  and  in  the  manner  prescribed  by  law,  and 
that  the  said  Personnel  Advisory  Board  has  the  power  to  hear  his 
appeal  and  make  its  findings  in  accordance  with  said  paragraph 
(e)  of  said  Section  38  of  said  House  Bill  162* 

Having  concluded  that  the  Personnel  Advisory  Board  may  hear 
and  determine  the  appeal  of  said  employee,  the  further  status  of 
said  employee  as  Inquired  of  in  the  last  sentence  of  the  second 
to  last  paragraph  in  your  letter  need  not  be  considered* 

CONCLUSION  : - - 


It  is  therefore,  the  opinion  of  this  department  that  under  the 
facts  given  in  the  letter  submitted  by  you  requesting  this  opinion, 
and  under  the  terms  of  said  H*  B*  162,  now  found  in  Laws  Missouri, 
1945,  page  1157,  and  other  authorities  cited,  the  Personnel  Advis- 
ory Board,  provided  for  in  said  H*  B*  162,  has  jurisdiction  to 
hear  and  determine  the  appeal  of  an  employee  of  the  former  Merit 
System  Council  fran  its  order  demoting  or  transferring  him,  as  is 
provided  under  the  terms  of  paragraph  (e)  of  Section  38,  Laws  of 
Missouri,  1945,  pages  1177  and  1178* 

Respectfully  submitted, 

APPROVED i 


J.  u*  TAYL6R  GEORGE  W.  CROWLEY 

Attorney  General  Assistant  Attorney  General 
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TRAINING  SCHOOLS:  By  reason  of  certain  enactments  of  the 

STATE  MERIT  SYSTEM  ACT:  63rd  General  Assembly,  the  director  and 

superintendents  of  training  schools  of 
the  State  of  Missouri  are  within  the 
provisions  of  the  State  Merit  System  Act. 


October  14,  1948 


Mr.  Ralph  J.  Turner,  Director 
Personnel  Division 

Department  of  Business  and  Administration 
630  Jefferson  Street 
Jefferson  City,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  recent  request  for  an 
opinion.  Omitting  the  references  in  your  letter  to  certain 
sections  of  the  Missouri  statutes,  your  specific  question  reads: 

"In  order  to  clarify  certain  questions,  we 
would  like  an  opinion  as  to  whether  or  not 
the  Director  of  the  Board  of  Training 
Schools  and  the  Superintendents  of  the 
Training  Schools  are  subject  to  the  State 
Merit  System  Act,  House  Bill  No.  162,  Sixty- 
third  General  Assembly." 

The  63rd  General  Assembly  of  the  State  of  Missouri  enacted 
Article  I,  Chapter  83A,  Mo.  R.S.A. , which  group  of  statutes  was 
given  the  short  title,  "State  Merit  System  Act,"  Under  said  act, 
Section  12851.2,  Mo.  R.S.A. , (see  Pocket  Part,  page  8),  the  Leg- 
islature established  a basis  for  the  employment  of  personnel  in 
certain  specific  departments  by  merit.  Section  12851.2(b),  Mo. 
R.S.A.,  provides  that,  among  others,  the  State  Department  of  Cor- 
rections is  subject  to  the  provisions  of  the  State  Merit  System 
Act.  Said  section  then  proceeds  to  enumerate  the  specific  of- 
fices, positions  and  appointments  in  the  agencies  covered  by  this 
act  that  are  exempt  from  the  operation  of  said  act  and  which  may 
be  filled  without  regard  to  the  provisions  thereof.  The  only 
general  test  of  exemption  laid  down  in  Section  12851.2,  supra,  is 
found  in  subsection  (c)(1),  which  reads  as  follows: 

"(1)  Members  of  boards  and  commissions  and 
heads  of  departments  required  by  law  to  be 
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appointed  by  the  Governor,  except  the  Per- 
sonnel Director." 

All  of  the  subsequent  exemptions  in  Section  12851.2,  supra, 
are  specifically  nominated.  It  might  be  further  pointed  out  that 
no  place  in  Section  12851.2,  supra,  are  the  director  of  the  board 
of  training  schools  and  the  superintendents  of  the  training  schools 
exempted  from  the  provisions  of  the  State  Merit  System  Act.  The 
State  Department  of  Corrections  was  established  under  Article  1A, 
Chapter  48,  Section  8992.1,  Mo.  R.S.A.  Within  this  Department  of 
Corrections,  the  Legislature  saw  fit  to  enact  Section  8992.20, 
which  created  a state  board  of  training  schools  and  enumerated 
said  board's  powers  and  duties.  Said  section  reads  as  follows: 

"There  is  hereby  created  and  established  a 
state  board  of  training  schools  which  shall 
have  charge  and  control  of  all  training 
schools  and  industrial  homes  for  boys  and 
girls  of  this  state:  specifically,  the 
training  school  for  boys  at  Boonville;  the 
industrial  home  for  girls  at  Chillicothe, 
which  hereafter  shall  be  known  as  the  train- 
ing school  for  girls;  and  the  industrial 
home  for  Negro  girls  at  Tipton,  which  here- 
after shall  be  known  as  the  training  school 
for  Negro  girls  together  with  all  branches 
and  divisions  thereof;  and  over  all  insti- 
tutions for  correctional  training  of  juve- 
niles which  may  hereafter  be  created  in  this 
state;  which  schools  are  hereby  classified 
as  educational  institutions  and  recognized 
to  have  as  their  purpose  the  special  cor- 
rectional training,  the  education  and  the 
moral  rehabilitation  and  guidance  of  juve- 
nile offenders  which  any  court  of  proper 
jurisdiction  may  assign  to  such  institutions. 

In  relation  to  any  of  the  above  named  juve- 
nile training  schools , whenever  the  term 
commission  of  penal  institutions  is  used  in 
any  act,  it  shall  hereafter  be  understood  to 
mean  the  state  board  of  training  schools." 

(Note:  These  sections  now  being  referred  to  may  be  found  in  Mo. 

R.S.A. , Pocket  Part,  Vol.  19.) 

The  intent  of  the  Legislature  to  completely  divorce  the 
state  board  of  training  schools  from  the  Department  of  Correc- 
tions is  evidenced  by  Section  8992.21,  Mo.  R.S.A.,  wherein  it  is 
provided : 


-2- 


- 


•N 


Mr.  Ralph  J.  Turner 


"The  state  board  of  training  schools  shall, 
pursuant  to  Section  12,  Article  IV,  of  the 
Constitution  of  Missouri,  be  assigned  to  the 
division  of  educational  institutions  in  the 
department  of  corrections  and  shall  be  in 
charge  of  said  division,  but  shall  not  be 
subject  to  orders  of  the  director  of  said 
department  of  corrections  and  shall  have 
only  such  relationship  with  the  department 
of  corrections  as  is  set  out  in  this  act." 

We  think  it  clear  that  these  two  statutes,  when  construed 
together  with  the  whole  chapter  creating  the  Department  of  Cor- 
rections, clearly  demonstrates  that  it  was  the  intention  of  the 
Legislature  to  establish  within  the  Department  of  Corrections  a 
separate  division  concerning  only  the  state  board  of  training 
schools  and  the  training  schools  enumerated  in  Section  8992.20, 
supra,  and  the  board's  powers  and  duties  relative  thereto. 

Appointment  to  the  state  board  of  training  schools  is  made 
by  the  Governor  (see  Section  8992.22,  Mo.  R.S.A.).  In  further- 
ance of  the  powers  delegated  by  the  Legislature  to  the  board  of 
training  schools,  the  Legislature  enabled  the  board,  by  Section 
8992.27,  Mo.  R.S.A.,  to  perform  the  following  function: 

"The  state  board  of  training  schools  shall 
appoint  a director,  who  shall  be  chief  ad- 
ministrative officer  for  the  board,  and  un- 
der the  direction  of  the  board  and  he  shall 
have  immediate  control  of  the  institutions, 
activities,  employed  personnel  and  programs 
of  the  board.  The  director  shall  be  a cit- 
izen of  the  state  of  Missouri  selected  for 
his  recognized  character  and  integrity,  and 
because  of  experience  fitting  him  for  suc- 
cessful performance  of  his  duties.  Before 
entering  upon  his  duties,  the  director  shall 
take  an  oath  or  affirmation  to  support  the 
constitution  of  the  United  States  and  of  the 
state  of  Missouri  and  to  faithfully  perform 
the  duties  of  his  office;  and  shall  enter  in- 
to good  and  sufficient  corporate  surety  bond, 
conditioned  upon  the  faithful  performance  of 
his  duties,  said  bond  to  be  approved  by  the 
attorney  general  as  to  form,  and  by  the  gov- 
ernor as  to  sufficiency;  the  premium  on  said 
bond  to  be  paid  by  the  state." 
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Up  to  this  point,  we  have  seen  that  the  Merit  System  spe- 
cifically exempts  any  person  required  by  law  to  be  appointed  by 
the  Governor  to  any  of  the  therein  named  departments;  that  Sec- 
tion 8992.20,  supra,  requires  the  Governor  to  appoint  the  board 
of  training  schools,  which,  under  the  test  set  out  in  Section 
12851.2(c),  would  exempt  the  board  of  training  schools  from  the 
Merit  System.  However,  we  also  see  in  Section  8992.27,  supra, 
that  it  is  the  duty  of  the  state  board  of  training  schools  to 
appoint  the  director  of  the  training  schools.  Therefore,  the 
director  of  training  schools  does  not  come  within  the  specific 
exemptions  of  Section  12851.2(c)  et  seq. , nor  within  the  general 
exemption  provided  those  persons  required  by  law  to  be  appointed 
by  the  Governor.  Relative  to  the  superintendents  of  training 
schools,  Section  8992.29,  Mo.  R.S.A. , provides  that: 

"It  shall  be  the  duty  of  the  director  of 
training  schools,  with  approval  of  the 
board,  to  appoint  for  each  of  the  juve- 
nile training  schools  a superintendent 

* * *" 


Likewise,  the  superintendents,  therefore,  do  not  come  within 
any  of  the  specific  exemptions  in  Section  12851.2,  supra,  or 
within  the  purview  of  the  general  exemption  provided  for  those 
persons  holding  offices,  positions  or  employment  in  the  Depart- 
ment of  Corrections  and  required  by  law  to  be  appointed  by  the 
Governor . 

Under  the  statutes  cited  and  referred  to  above,  we  see  that 
the  state  board  of  training  schools  appoints  the  director  of 
training  schools,  and  the  director  in  turn,  with  approval  of  the 
state  board  of  training  schools,  appoints  the  superintendents  of 
each  training  school.  The  director  of  training  schools  and  the 
superintendents  of  the  training  schools  are  not  afforded  the  im- 
munity from  the  State  Merit  System  Act  as  is  offered  the  director 
and  assistant  director  of  the  State  Department  of  Corrections. 
Section  8992.2,  Mo.  R.S.A. , specifically  provides  that  the  di- 
rector of  the  State  Department  of  Corrections  shall  be  appointed 
by  the  Governor.  This,  alone,  would  bring  the  director  of  the 
Department  of  Corrections  under  the  general  exemption  found  in 
Section  12851.2(c),  supra.  However,  the  Legislature,  not  content 
with  that  exemption,  specifically  provided  in  Section  8992.4,  Mo. 
R.S.A.,  that  the  director  and  assistant  director  of  the  Depart- 
ment of  Corrections  are  exempt  from  selection  on  the  basis  of 
merit  as  provided  by  law.  As  pointed  out  above,  the  training 
schools  and  the  board,  the  director  and  superintendents  of  said 
training  schools  are  carved  out  from  the  State  Department  of  Cor- 
rections, and  function  as  an  independent  division,  subject  only 
to  the  limitations  as  announced  in  Section  8992.21,  Mo.  R.S.A. 
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Section  8992.30,  Mo.  R.S.A.,  provides  as  follows: 

"It  shall  be  the  duty  of  the  board  of  train- 
ing schools  to  select  and  employ  all  employees 
on  a basis  of  merit  as  provided  by  law,  and 
who  shall  be  persons  of  recognized  good  char- 
acter and  integrity." 

We  do  not  believe  it  sound  to  argue  that,  while  this  section 
requires  that  all  employees  shall  be  appointed  on  a basis  of 
merit,  the  director  and  superintendents  of  the  training  schools 
occupy  a different  category  from  that  of  an  employee.  Should 
this  deficiency  of  Section  8992.30,  supra,  bear  some  merit  as  an 
argument  that  the  director  and  the  superintendents  of  the  train- 
ing schools  should  not  be  under  the  State  Merit  System,  the  Merit 
System  itself  expressly  states  its  applicability  to  "offices, 
positions  and  employees."  (See  Section  12851.1  et  seq.,  Mo. 
R.S.A. ) 


CONCLUSION 

By  reason  of  the  above  quoted  enactments  of  the  63rd  General 
Assembly,  it  is  the  analysis  and  opinion  of  this  department  that 
the  director  of  the  training  schools  and  the  superintendents  of 
training  schools  of  the  State  of  Missouri  are  within  the  provi- 
sions of  the  State  Merit  System  Act. 

Respectfully  submitted. 


WILLIAM  C.  BLAIR 
Assistant  Attorney  General 


APPROVED: 


J~.  E"!  TAYLOR  Attorney  General 
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TAXES: 

BRIDGES: 


Limitations  of  time  in  which  suits  may  be  brought  for 
collection  of  delinquent  taxes  on  bridges  across  rivers. 


December  10,  I9I4.8 


Mr,  Curt  M,  Vogel 
Prosecuting  Attorney 
Perry  County 
Perryville,  Missouri 

Dear  Sir: 


This  is  in  reply  to  yours  of  recent  date  wherein  you  request 
an  opinion  on  the  procedure  for  collection  of  delinquent  taxes 
on  the  Chester  bridge  at  Chester,  Illinois  over  the  Mississippi 
river  and  which  oonneots  Chester,  Illinois  and  Perry  County, 
Missouri* 

The  two  questions  submitted  are,:  (1)  Assuming  that  there 
is  a tax  liability  on  the  part  of  Chester,  Illinois  when  must 
action  be  taken  to  preserve  the  tax  llenT  Must  this  be  done 
prior  to  January  1,  1949*  to  protect  the  tax  lien  for  the  1914*. 
assessment?  (2)  Is  the  City  of  Chester,  which  is  a municipal 
corporation,  as  owner  of  said  bridge,  liable  to  the  State  of 
Missouri  and  Perry  County  as  would  be  a regular  corporation  or 
individual. 

On  the  second  question  which  you  have  submitted  I find  that 
this  department  on  the  19th  day  of  January,  1942*  by  an  opinion 
to  the  Honorable  Mark  Morris,  prosecuting  attorney  of  Pike.  County, 
Missouri,  considered  and  ruled. on  the  same  question,  I am  enclosing 
a copy  of  this  opinion  for  your  information. 


In  your  first  question  you  state  that  the  taxes  in  question 
were  those  which  were  assessed  in  1914**  The  taxes  assessed  here 
on  this  bridge  were  assessed  under  authority  of  Section  11295*  R.3. 
Mo,  1939*  This  Act  authorized  the  assessment  of  taxes  on  such 
bridges,  and  the  levy  and  collection  of  such  tax  was  to  be  in  the 
same  manner  as  that  of  levying  and  collecting  taxes  on  railroad 
property. 

Under  Section  11268,  R.  S.  Mo.  1939*  taxes  on  railroad  property 
became  delinquent  on  the  first  of  December  next  after  the  same 
became  due  and  payable. 

Under  Section  10940*  R.  S.  Mo.  1939*  which  was  in  effect  at 
the  time  the  tax  here  involved  became  delinquent,  it  is  provided 
that  every  person  holding  property  on  the  first  of  June  would  be 
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llable  for  taxea  thereon  for  the  eneulng  year.  In  other  words, 
prior  to  the  1945  Constitution,  taxes  were  assessed  as  of  June  1,, 
of  a certain  year  and  the  taxes  were  levied  and  collected  on  that 
assessment  in  the  ensuing  year.  So  the  taxes  which  were  assessed 
on  this  bridge  in  1944  would  be  levied  and  collectible  in  1945 
and  would  not  become  delinquent  until  the  first  day  of  December, 

19l*5  • 

Then  on  the  question  of  the  time  within  which  suit  for  the 
collection  of  such  taxes  must  be  brought,  we  refer  to  Section  11165, 
R,  S,  Mo,  1939,  which  provides,  in  part,  as  follows* 

"No  proceedings  for  the  sale  of  land  and  lots 
for  delinquent  taxes  under  the  provisions  of 
Chapter  74,  Revised  Statutes  of  Missouri,  1939, 
relating  to  the  collection  of  delinquent  and 
back  taxes  and  providing  for  foreclosure  sale 
and  redemption  of  land  and  lots  therefor,  shall 
be  valid  unless  initial  proceedings  therefor  shall 
be  commenced  within  five (5)  years  after  delin- 
quency of  such  taxes,  and  any  sale  held  pursuant 
to  initial  proceedings  commenced  within  such  period 
of  five(5)  years  shall  be  deemed  to  have  been  in 
compliance  with  the  provisions  of  said  law  in  so 
far  as  the  time  at  which  such  sales  are  to  be  had  is 
specified  there*  » # 

Under  this  section  it  will  be  seen  that  suit  for  delinquent 
taxes  on  this  bridge  may  be  brought  at  any  time  within  five  years 
after  they  become  delinquent,  that  is,  taxes  for  the  1944  assess- 
ment, as  we  have  stated  above,  became  delinquent  on  Deoember  1, 

1945. 

In  the  case  of  state  ex  rel,  v«  Carr,  178  Mo,  229,  the  court 
held  that  if  a suit  for  taxes  is  brought  within  five  years  from 
the  date  suoh  taxes  became  delinquent  it  is  not  barred  by  the 
foregoing  statute  of  limitations, 

/ 

Under  these  authorities  and  statutes  it  would  therefore  appear 
that  taxes  on  the  Chester  bridge  which  were  assessed  on  the  valua- 
tion as  of  June  1,  1944*  and  which  became  delinquent  on  December 
1,  1945*  would  not  be  barred  by  the  statute  of  limitations  until 
December  1,  1950. 

CONCLUSION 

Prom  the  foregoing,  it  is  the  opinion  of  this  department  that 
taxes  on  the  Chester  bridge  at  Chester,  Illinois  over  the  Mississippi 
river,  which  were  assessed  in  1944  and  levied  in  1945  and  became 
delinquent  on  Deoember  1,  1945*  are  not  barred  by  the  five  year 
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statute, of  limitations,  to-wit,  Section  lll65t  R*  3.  Mo.  1939* 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  Oeneral 

APPROVED I 


j.  fi.  ta 

Attorney  Oeneral 


MOTOR  VEHICLES:  Relating  to  licenses  for  local  commercial 

motor  vehicles. 


January  14,  1940 


Col.  Hugh  H.  V/aggon er.  Superintendent 
Missouri  State  Highway  Patrol 
Jofforson  City,  Missouri 


l>oar  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  opinion  from  this  department  on  the  following 
state;. tout  of  facts  and  question: 

"The  Service  Transport  Sanitary  Itillc 
Producers,  Incorporated  ic  composed  of  a 
group  of  farmers  and  a company  in  St. 

Louis  which  operates  under  the  name  of 
Sanitary  Milk  Producers.  This  company, 
the  Sanitary  Kilk  Producers,  is  backing 
ths  Service  Transport,  a group  of  f armors 
who  are  incorporated,  so  they  may  procure 
milk  from  the  farmers  for  the  operation 
of  their  plant.  The  group  hires  small 
trucks  to  pick  up  the  miUc  on  the  farm 
and  haul  it  to  Oakv/ood,  Missouri,  where 
it  is  transferred  to  semi-trailer  trucks 
owned  by  the  corporation  and  hauled  to 
the  plant  in  St.  Louis,  Missouri.  The 
trucks  are  titled  in  both  names  of  the 
corporation,  the  Service  Transport  and 
Sanitary  Milk  Producers. 

"wfl  ask  that  you  give  us  an  opinion  as  to 
whether  or  not  the  corporation  can  legally 
operate  either  the  seai-trailor  trucks  or 
tho  small  trucks  on  a local  liconse." 


Vie  note  from  your  request  and  file  attached  thereto  that 
there  aro  two  questions  submitted,  namely:  (a)  may  the  semi- 
trailer trucks  titled  to  Service  Transport  Sanitary  Milk 
Producers  and  Sectary  Milk  Producers  oporato  under  wiiat  is 
tormod  a "local  commercial  motor  voliicle"  license;  (b)  may 
the  small  trucks,  hirod  by  the  Service  Transport  Sanitary 
Milk  Producers,  Inc.,  to  pick  up  milk  on  farms  and  hnul  it 
to  Oakwood,  oporato  under  a local  commercial  motor  vohiclo 
license. 
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Frora  a reading  of  your  letter.  It  might  appear  that  the 
Service  Transport  Sanitary  Milk  Producers  Is  incorporated* 

We  have  made  inquiry  at  the  office  of  the  Secretary  of  State 
and  have  been  informed  that  there  Is  no  record  in  that  office 
of  the  incorporation  of  that  concern*  However,  In  your  letter 
you  state  that  this  concern  la  composed  of  a group  of  farmers 
who  procure  milk  from  farmers  in  a trade  territory  for  trans- 
portation and  sale  to  the  St*  Louis  coripany,  the  Sanitary 
Milk  Producers*  We  do  find,  however,  that  the  Sanitary  Milk 
Producers  is  a corporation  and  from  a statement  by  you  to  the 
department,  it  is  this  corporation  which  owns  the  seal-trailer 
trucks  referred  to  In  your  lotter* 

If  these  vohlcles  aro  operated  as  "local  commercial 
motor  vehicles,"  then  the  license  foe  under  Section  8369, 

Laws  of  Missouri,  1945,  page  1197,  would  be  one-third  of  the 
fee  required  for  commercial  motor  vehicles,  except  that  in 
any  event,  the  minimum  fee  would  be  $10*00* 

We  think  the  answer  to  your  quest ion  rests  entirely  an 
the  construction  of  statutes*  The  term  "local  commercial 
motor  vehicle"  is  defined  under  the  statutes  as  follows. 
Section  8369,  Levs  of  Missouri,  1945,  page  1199s 

"The  term  • local  cuasaorcial  motor  vehicle* 

Includes  every  *cocsajrclal  motor  vehicle* 
as  defined  In  Section  8367,  of  this  act,  ' 

while  operating  within  this  state  end 
used  for  the  transportation  of  persons  or 
proportyi  - 1 

"1*  Wholly  within  any  municipality  or 
urban  community,  or 

”2*  Wholly  within  any  municipality  or 
urban  community  and  a sene  extending  25 
air  miles  from  the  boundaries  of  any  muni- 
cipality or  urban  coorruriity,  or  contiguous 
municipality  or  urban  conmunity,  or 

"3*  In  making  hauls  not  exceeding  25  miles  . 
in  length,  or 

"4*  When  controlled  or  operated  by  any 
person  or  persons  principally  engagod  in 
farming  when  used  exclusively  in  the  trans- 
portation of  agricultural  products  or 
livestock  to  or  from  a farm  or  farms,  or 
in  the  transportation  of  supplies  to  or 
from  a farm  or  farms*" 
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The  term  "commercial  motor  vehicle0  is  defined  In 
Section  8367,  Laws  of  Missouri,  1945,  page  1195 t 

" * * «■  #Comn»rcIal  motor  vehicle, * A 
motor  vehicle  designed  or  regularly  used 
for  carrying  (a)  freight  and  merchandise, 
or  (b)  more  than  eight  passengers,  * «•  * " 

Since  the  lawmakers  have  provided  for  a reduction  in  the 
license  fee  for  local  commercial  motor  vehicles,  then  we 
think  this  provision  would  come  within  the  classification  of 
a partial  exemption  from  the  commercial  motor  vehicle  license 
rate.  Since  it  is  in  the  nature  of  an  exempt ion  from  a 
license  tax,  then  we  think  the  rule  that  a person  to  be  with- 
in an  exemption  class  must  show  clearly  that  he  is  within  that 
class.  Applying  that  principle  here,  the  trucking  concerns 
must  show  that  they  are  transporting  property  (1)  wholly  with- 
in a municipality  or  urban  community,  or  (2)  wholly  within 
any  municipality  or  urban  consaunity  or  a zone  extending  25 
air  miles  from  the  boundaries  of  any  municipality  or  urban 
community,  or  contiguous  municipality  or  urban  community,  or 
(3)  making  hauls  not  exceeding  26  miles  In  length,  or  (4) 
principally  engaged  in  farming  when  used  exclusively  in  the 
transportation  of  agricultural  produce  or  livestock  to  or 
from  a farm  or  farms  or  in  the  transportation  of  supplies  to 
or  from  a farm  or  farms. 

In  your  request  and  tho  enclosures  attached  thereto,  you 
do  not  state  how  far  the  small  tracks  travel  to  pick  up  the 
milk  and  haul  it  to  Oakwood,  Missouri,  whore  it  is  transferred 
to  the  semi-trailer,  and  then  haul  it  to  the  plant  in  St, 

Louis,  Of  course,  if  any  of  these  hauls  come  within  the  first 
three  classifications  above  named,  whether  by  the  small  tracks 
or  by  tho  semi-trailer,  then  they  would  come  under  the  class- 
ification of  a local  conroorclal  motor  vehicle* 

As  stated  above,  the  semi-trailer  trucks  are  owned  by 
the  Sanitary  Milk  Producers,  a corporation,  and  it  appears 
from  your  letter  that  these  tracks  are  titled  In  both  the 
name  of  the  corporation  and  the  Service  Transport  Sanitary 
Milk  Producers*  Under  this  set  of  facts,  we  do  not  believe 
that  the  owners  of  the  semi-trailer  trucks  could  qualify  as 
local  commercial  motor  vehiole  operators  under  subsection  4* 
supra,  because  it  could  not  be  said  that  the  Sanitary  Milk 
Producers  are  principally  engaged  in  farming*  In  order  to 
obtain  the  benefits  of  this,  what  may  be  termed  a partial  * 
exemption  from  the  license  rate,  the  operators  of  such  vehicles 
must  show  clearly  that  they  come  within  that  classification. 
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As  to  the  small  trucks  which  are  hired  and  used  to  pick 
up  the  milk  on  the  farm  and  haul  it  to  Oakwood,  and  which  do 
not  come  within  the  first*  second  or  third  classifications 
of  Section  8569*  we  think  the  ownership  of  these  small  trucks 
would  determine  whether  or  not  they  come  within  this  classi- 
fication. If  these  small  trucks  are  controlled  and  operated 
by  farmers  who  are  principally  engaged  in  farming,  and  if 
they  are  used  exclusively  in  the  transportation  of  dairy  pro- 
ducts* which  are  agricultural  products,  to  or  from  the  farm* 
then  they  would  come  within  the  partial  exempted  classifica- 
tion as  a local  commercial  motor  vehicle* 


CONCLUSION 

i 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  the  semi-trailer  trucks  owned  and  operated  by  the  Sani- 
tary Milk  Producers*  a corporation,  and  titled  in  both  the 
names  of  Service  Transport  Sanitary  Milk  Producers  axxl  Sani- 
tary Milk  Producers,  would  not  come  within  the  classification 
of  local  commercial  motor  vehicles  under  Section  8569,  Laws 
of  Missouri*  1945*  page  1199,  because  they  are  not  controlled 
and  operated  by  persons  principally  engaged  in  faming. 

As  to  the  small  trucks  used  to  pick  up  milk  on  the  farm 
and  transport  it  to  Oakwood,  if  the  activities  of  these  trucks 
come  within  subdivisions  1,  2 and  5 of  said  Section  8569*  then 
of  course  they  would  be  entitled  to  the  local  commercial  rate. 
We  are  further  of  the  opinion  that  if  these  small  trucks  are 
operated  and  controlled* by  poroons  principally  engaged  In 
farming  and  are  used  exclusively  In  the  transportation  of 
agricultural  products  to  or  from  the  farm  that  these  trucks 
would  come  within  the  classification  of  local  commercial 
motor  vehicles. 

Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED t 


TJTrnsnm — 

Attorney  General 
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MOTOR  VEHICLES: 
DEALERS: 


Lotorcycle  dealer *s  license  plates  may  not 
be  used  on  automobiles  offered  for  sale  by 
such  dealers. 


January  22,  1948 


Col.  Hugh  H.  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


F i 


l 


Dear  Slrt 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  on  the  following  statement 
and  question: 

"A  motorcycle  dealer,  whose  business  is 
primarily  the  selling  and  exchange  of  new 
and  used  motorcycles,  on  occasion  takes 
in  an  automobile  and  offers  it  for  sale. 


"The  question  has  been  raised  by  the 
dealer  as  to  whethor  or  not  he  has  a 
right  to  use  his  motorcycle  dealers 
license  plates  on  cars  which  he  offers 
for  sale,  in  the  business  of  his  deals r- 
ship." 

The  statutes  providing  for  licensing  of  motor  vehicle 
dealers  contain  the  following  provisions.  Laws  of  Missouri, 
1945,  page  1195.  Section  8367  defines  the  terms  "dealer," 
"motorcycle"  and  "motor  vehicles"  as  follows: 

" 'Dealer. • Any  person,  firm,  corporation, 
association,  agent  or  sub-agent  engaged 
in  the  sale  or  exchange  of  new,  used  or 
reconstructed  motor  vehicles  or  trailers.” 


"* Motorcycle . 1 A motor  vehicle  operated 
on  two  wheels." 

"•Motor  vehicle. ' Any  self-propelled 
vehicle  not  operated  exclusively  upon 
tracks,  except  farm  tract ora." 

Section  8371  of  the  act.  Laws  of  Missouri,  1946,  page 
1199,  requires  dealers  to  make  application  for  a dealervs 
license  and  to  pay  a fee  therefor.  This  section  provides 
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only  one  rate  for  registration  os  a dealer*  The  registration 
fee  is  021.00,  which  includes  two  sets  of  number  plates, 
for  an  additional  010,50,  a duplicate  set  of  number  plates 
may  be  obtained  by  the  dealer. 

On  the  question  of  whether  or  not  a dealer  who  motor* 
cycle  dealer's  license  plates  may  use  these  plates  on  automo- 
biles which  he  may  sell,  we  think  the  question  would  be 
determined  by  whether  or  not  such  a dealer  is  violating  any 
of  the  motor  vehicle  laws.  Subsection  (b)  of  Section  8577, 
laws  of  Missouri,  1947,  page  385,  provides  as  follows* 

" (b)  The  plates  issued  to  manufacturers 
and  dealers  shall  bear  the  letter  *D'  pre- 
ceding the  number  and  the  Director  of 
Revenue  is  authorized  to  place  upon  such 
number  plates  other  letters  or  marks  to 
distinguish  commercial  motor  vehicles  and 
trailers  and  othor  types  of  motor  vehicles." 

These  provisions  would  authorize  the  Director  of  Revenue 
to  have  placed  on  plates  letters  or  marks  to  distinguish  them 
from  being  a dealer's  license  for  automobiles  or  for  motor- 
cycles , etc.  Subsection  (c)  of  this  same  section  provides 
as  follows* 

"(c)  Before  being  operated  an  any  high- 
way of  this  state  every  motor  vehicle  or 
trailer  shall  have  displayed  the  permanent 
license  plates  or  temporary  portal t issued 
by  the  Director  of  Revenue  entirely  un- 
obscured, unobstructed,  all  parts  thereof 
pl&lntly  visible  and  kept  reasonably  clean, 
and  so  fastened  as  not  to  swing.  On  all 
motor  vehicles  one  plate  shall  be  displayed 
on  the  front  and  the  othor  on  tho  rear  of 
such  motor  vehicle,  not  loss  than  eight 
nor  more  than  forty-eight  inches  above  the 
ground,  except  that  on  trailers,  motor- 
cycles, motortrlcycles  and  motor  scooters 
one  plate  shall  be  so  displayed  on  the  rear 
thereof •" 

This  section,  it  will  bo  noted,  re  quires  a license  plate 
to  be  displayed  on  the  front  and  rear  of  motor  vehicles, 
except  trailers,  motorcycles,  motortrlcycles  and  motor  scooters, 
which  shall  be  required  to  display  only  one  plate  on  the  rear 
thereof.  Since  a dealer  in  motorcycles  would  have  only  one 
license  plate  under  this  section,  then  he  would  not  be  comply- 
ing with  the  law  if  he  attempted  to  sell  automobiles  under  the 
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dealer's  license  issued  to  to  sell  motorcycles. 

If  such  a dealer  is  not  complying  with  the  lav.  than  we 
think  he  would  be  subject  to  the  penalties  provided  for  in 
subsection  (d)  of  Section  8404.  R.  S.  Ho.  1939.  which  reads 
as  follows t 

n(d)  Any  person  who  violates  any  of  the 
other  provisions  of  this  artiole  shall, 
upon  conviction  thereof,  bo  punished  by 
a fine  of  not  loss  than  five  dollars 
($5.00)  or  more  than  five  hundred  dollars 
($500.00)  or  by  imprisonment  in  the 
county  jail  for  a tern  not  exceeding  two 
year,  or  by  both  such  fine  and  imprison- 
ment .” 

The  sections  of  the  statutes  hereinbefore  referred  to 
and  reenacted  in  Laws  of  Missouri,  1945  and  1947.  were  orig- 
inally in  Article  1.  Chapter  45,  which  is  the  same  article 
referred  to  in  subsection  (d)  of  Section  8404,  hereinabove  • 
set  out.  Therefore,  since  the  motoroycle  dealer  has  only 
one  license  plate  to  be  displayed  on  the  rear  of  motorcycles 
sold  by  him,  then  he  could  not  comply  with  subsection  (b)  of 
Section  8377,  Laws  of  Klseourl,  1947,  supra,  and  as  a result 
thereof,  he  would  be  subject  to  the  penalties  imposed  by  said 
subsection  (d)  of  Section  8404,  R.  3.  Ho.  1939. 


C OIIC  LOS  ION 

From  the  foregoing,  it  is  the  opinion  of  this  department 
that  a motor  vehicle  dealer,  who  has  motorcycle  license  plates 
Issued  to  him  by  the  Director  of  Revenue,  may  not  use  such 
plates  on  automobiles  which  ho  offers  for  sale  in  the  business 
of  a motor  vehicle  dealer. 

Respectfully  submitted. 


APPROVED s 


TYRE  U.  BURTON 

Assistant  Attorney  Oeneral 


Attorney  General 
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PROBATE  JUDGE: 
OFFICERS : 


Probate  judge  not  licensed  to  practice  law'"*" 
may  succeed  himself  in  office,  if  he  was  holding 
said  office  on  March  30,  1945. 


February  10,  1948 


N 

Honorable  W.  R.  Walker 
Member,  Missouri  Senate 
64th  General  Assembly 
Jefforson  City,  Missouri 


Dear  Siri 


This  will  acknowledge  receipt  of  your  request  for  an 
opinion  which  reads: 


"I  would  like  to  have  your  official 
opinion  upon  tills  question: 


"Can  a probate  judge,  who  is  not  a lawyer, 
and  who  was  olectod  at  the  last  general 
election,  be  a candidate  to  succeed  hln- 
selft" 


Section  25  of  Article  V,  Constitution  of  Missouri,  1945, 
provides  that  every  Judge  and  magistrate  shall  be  licensed  to 
practice  law,  except  that  probate  Judges  now  In  office  may 
succeed  themselves  as  probate  judges  without  being  so  licensed. 
Also,  the  persons  who  are  now  justices  of  tho  peace,  or  who 
may  have  heretofore  been  Justices  of  tho  peace  In  the  state 
for  at  loast  four  years,  aro  eligible  to  the  office  of  magis- 
trate without  being  licensed.  We  are  primarily  interested 
only  in  the  probate  judge  in  this  instance.  While  it  is  true 
that  in  counties  having  a population  of  30,000  Inhabitants 
or  less,  the  probate  Judgo  Is  also  the  Judge  of  the  magistrate 
court.  Howovor,  in  such  cases,  he  must  qualify  for  probate 
Judgo  and  not  for  magistrate.  Thoreforo,  we  need  only  look 
to  tho  qualifications  of  a probato  judgo.  Sootlon  25  of 
Article  V,  supra,  reads: 

"Judges  of  the  supreme  court  and  courts 
of  appeals  shall  have  been  citizens  of  the 
Uhl tod  States  for  at  least  fifteen  yoars, 
and  qualified  votora  of  this  state  for 
nine  years  next  preceding  their  selection. 

Such  Judges  shall  bo  at  least  thirty  years 
of  age  but  shall  not  continue  to  hold 
office  after  attaining  sovonty  fivo  years 
of  ago.  Judges  of  the  courts  of  appeals 
shall  be  residents  of  the  district  of  their 


Hon.  ?/.  R.  Walker 


-2- 


court.  Circuit  judges  shall  have  boon  cit- 
izens of  the  United  States  Tor  at  least 
ten  years,  and  qualified  voters  of  this 
state  throe  years  next  preceding  their 
selection,  and  be  not  loss  than  thirty 
years  of  age  and  rosldonts  of  the  circuit. 

Judgos  of  probate  and  magistrate  courts 
shall  be  qualified  voters  of  this  state, 
and  residents  of  tho  county.  Probate 
, judges  shall  bo  at  least  twenty  five  and 
magistrates  at  least  twenty  two  years  of 
age,  Every  judge  and  magistrate  shall  be 
licensed  to  practice  law  in  this  state, 
except  that  probate  judges  now  in  office 
iaay  succeed  themselves  as  probate  judges 
without  being  so  licensed,  and  except  that 
persons  who  are  now  justices  of  the  p*ace, 
or  who  have  heretofore  been  Justices  of 
the  peace  in  this  state  for  at  least  four 
years,  shall  be  eligible  to  tho  office  of 
magistrate  without  being  so  licensed." 

Webster's  International  Dictionary,  Section  Edition  Un- 
abridged, defines  the  word  "succeed"  as  follows! 

• 

”1.  To  come  next  after  another  person 
into  an  office,  into  possession  of  an 
estate,  or  the  like;  to  fill  a vacancy 
an  inherited,  elective,  or  appointive 
office;  * * * * * 

"2*  To  follow  another  tiling  in  order; 
to  come  immediately  aftor  by  natural 
necessity,  in  a proscribed  course,  or  by 
order  of  development  or  occurrence;  * * * " 

Under  tho  foregoing  definitions,  unquestionably  any 
probate  judge  may  continue  to  succeed  himself  in  office  as 
often  as  the  electorate  votes  for  him  to  retain  such  office. 
Had  the  framers  of  tho  Constitution  in  1945  intended  that 
such  officer  could  only  succeed  himself  for  one  torn,  they 
should  havo  so  limited  his  service,  but  in  the  absence  of 
any  such  restriction,  we  are  of  the  opinion  that  he  nay  con- 
tinue to  succeed  himself  in  office.  However,  he  must  have 
been  holding  the  office  at  the  time  of  tho  adoption  of  the 
Constitution  of  1945,  and  his  terms  of  office  must  be  con- 
tinuous. 
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Zt  now  becomes  necessary  to  determine  when  the  foregoing 
constitutional  provision  became  effective,  and  also  to  deter- 
mine If  the  probate  judge,  referred  to  In  your  request,  was 
the  Incumbent  In  that  office  at  the  tine  the  said  constitu- 
tional provision  became  effective?  Section  3 of  Article  XV, 
Constitution  of  1875,  which  provision  was  In  effect  at  the 
tine  of  the  adoption  of  the  Constitution  of  1945,  reads  In 
part: 

"*  * * Upon  the  approval  of  such  Consti- 
tution or  constitutional  amendments  In  the 
manner  provided  In  the  last  preceding  sec- 
tion such  Constitution  or  constitutional 
amendments  shall  go  Into  force  and  effect 
at  tlie  end  of  thirty  days  after  such  elec- 
tion. The  result  of  such  election  shall 
be  mode  known  by  proclamation  by  the 
governor." 

Section  3(o)  of  Article  XII,  Constitution  of  Missouri, 
1945,  follows  the  forogolng  constitutional  provision  as  to 
the  effective  date  of  constitutional  anondments  or  new  con- 
stitutions. Section  11684,  R.  S.  Mo.  1959,  requires  the 
Secretory  of  State  to  certify  the  result  of  such  vote  on 
constitutions  or  constitutional  amendments  to  the  Governor 
of  the  state,  who  shall  thereupon  issue  his  proclamation 
declaring  such  amendments  or  constitutions  ratified  and 
binding.  Section  11684  roads s 

"If,  upon  such  returns  so  made  to  the 
secretary  of  state.  It  Is  found  that  there 
is  a majority  of  the  qualified  voters  of 
the  state  voting  for  and  against  any  one 
of  8 aid  amendments.  In  favor  of  such  amend- 
ments, the  sano  shall  be  deemed  and  taken 
to  have  been  ratified  by  the  people,  and 
the  secretary  of  stato  shall  certify  the 
result  of  such  vote  to  the  governor,  who 
shall  thoreupon,  without  unnecessary  delay. 

Issue  his  proclamation  declaring  such  amend- 
ment ratified  by  a majority  of  the  qualified 
voters  of  this  state,  and  valid  and  binding 
to  all  Intents  and  purposes  as  a part  of 
the  Constitution  of  the  state  of  Missouri." 

The  election  on  the  new  proposed  Constitution  of  Missouri, 
1945,  was  submitted  to  the  voters  by  the  Constitutional  Con- 
vention on  February  27,  1945.  The  Governor  of  tills  state. 
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Honorablo  Phil  U.  Donnelly,  on  the  3rd  day  of  March,  1945, 
Issued  hla  proclamation  declaring  the  vote  on  the  proposed 
new  constitution,  and  further,  declared  that  on  or  after  the 
30th  day  of  March,  1945,  it  shall  bee  one  the  suprome  lav  of 
the  state.  , 

Therefore,  ve  conclude  that  on  and  after  the  30th  day  of 
March,  1945,  the  Constitution  of  Missouri,  1945,  became  the 
lav  in  this  state.  Whether  or  not  the  probate  Judge  referred 
to  in  your  request  nay  be  a candidate  to  succeed  himself 
depends  upon  whethor  ho  was  the  Incumbent  in  that  office  on 
March  30,  1945.  If  he  was,  then  we  believe  under  the  fore- 
going constitutional  amendments  that  ho  may  be  a candidate 
to  succeed  himself.  If  he  was  not  the  incumbent  at  that  date, 
then  ho  may  not  succeed  himself. 


CONCLUSION 


It  is  the  opinion  of  thic  department  that  your  probate 
judge  may  become  a candidate  to  succeed  himself  in  office, 
only  if  on  the  30th  day  of  March,  1945,  he  was  holding  the 
offico  of  probate  Judge  in  your  county. 

Respectfully  submitted. 


. AP:  ROVED  t 


AUBREY  R.  HAJuETT,  JR. 
Assistant  Attorney  General 


j.  u. 

Attorney  General 
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^ RECIPROCITY:  Reciprocity  agreement  between.  Missouri  and  Illinois 

does  not  apply  to  Missouri  vehicle  licensed  for  local 
operation  while  operating  in  Illinois. 


Col.  Hugh  H.  waggoner,  Juperintenuent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Hear  Sir: 

Your  opinion  request  of  recent  date  reads  as  follows: 

•'The  Motor  Vehicle  Unit,  Uepartment  of 
Revenue,  and  this  department  are  aware 
of  the  fact  that  some  operators  of  com- 
mercial vehicles  purchase  a local  license 
for  the  truck  and  operate  in  the  adjoining 
states,  a distance  in  excess  of  the  twenty- 
five-mile  local  limit.  This  method  of 
evasion  of  the  license  fee  is  practiced  by 
some  companies  whose  vehicles  are  domiciled 
within  twenty-five  miles  of  the  state  line. 

This  enables  the  truck  to  cross  the  state 
boundary  without  exceeding  the  local  au- 
thority in  this  state. 

"toe  feel  that  any  such  operation  into  a 
neighboring  state  in  excess  of  the  local 
authority  is  in  violation  of  the  reci- 
procity agreement  between  this  state  and 
adjoining  states,  particularly  with  the 
state  of  Illinois,  in  which  most  of  this 
type  of  operation  takes  place.  The  reci- 
procity agreement  with  Illinois  reads  in 
part  as  follows. 

nf.  • • Provided  that  sucn  operation 
shall  not  otherwise  be  in  violation 
of  the  laws  of  the  state  extending 
such  operation  (underscoring  is  ours). 

"It  is  requested  that  your  department  give 
us  an  opinion  as  to  the  legality  of  such 
operation  under  the  reciprocity  agreement 
with  the  adjoining  states,  and  if  under 
our  statutes  the  operator  could  be  forced 
to  buy  a beyond-local  license  even  though 
his  operation  in  this  state  uoes  not  exceed 
the  authority  of  a local  license." 
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During  the  Sixty-second  General  Assembly  of  Missouri, 

1943 » there  was  enacted  House  Bill  ho.  66,  to  be  known  as 
Section  5723a,  which  authorized  the  Public  Service  Commission 
of  Missouri  to  negotiate  contracts  or  agreements  with  other 
states  and  the  District  of  Columbia  relative  to  motor  vehicles 
licensed  in  this  state.  See  Laws  of  Missouri,  1943 » page  367. 
Pursuant  to  the  authority  vested  therein,  the  Public  Service 
Commission  of  Missouri  entered  into  negotiations  with  Illinois 
and  reached  an  agreement  concerning  the  reciprocity  to  be 
granted  motor  vehicles  operated  within  the  two  states.  This 
agreement  was  adopted,  by  order  of  the  Commission,  on  the  10th 
day  of  December,  1943.  This  agreement  reads,  in  full,  as 
follows : 

. "A  RECIPROCITY  AGREEMENT  between  the  States 
of  Missouri  and  Illinois,  whereby  each  State 
grants  to  the  residents  of  the  other  full 
reciprocity,  subject  to  restrictions  as  set 
out  herein,  as  to  their  motor  vehicles 
operated  within  the  two  states  and  properly 
registered  and  licensed  in  either  as  the 
state  of  domicile. 

"It  is  hereby  agreed  that  the  resident  owner 
or  operator  of  any  motor  vehicle,  trailer  or 
semi-trailer  upon  which  all  fees  and  taxes 
have  been  paid  in  either  the  state  of  Mis- 
souri or  Illinois  as  the  proper  state  of 
domicile,  shall  while  engaged  in  interstate 
commerce  but  not  operating  for  hire  between 
fixed  termini  in  the  state  granting  reci- 
procity be  permitted  to  operate  into  the. 
reciprocating  state  in  interstate  operations 
on  lawful  business  and  on  the  same  basis  as 
permitted  by  the  registration  of  its  state 
of  domicile  without  the  payment  of  further 
registration  and  privilege  license  fees; 
provided  that  such  operation  shall  not  other- 
wise be  in  violation  of  the  laws  of  the  state 
extending  such  reciprocity;  and  provided 
further,  that  whenever  an  owner  or  operator 
shall  maintain  a vehicle  at  any  terminal 
upon  an  interstate  route,  which  vehicle  for 
other  legal  purpose  might  ordinarily  be  re- 
garded as  engaged  in  * interstate  commerce'1 
by  reason  of  the  character  of  its  operations, 
but  which  is  engaged  in  such  operations  ex- 
clusively within  the  state  of  non-domicile, 
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such  vehicle  shall  not  be  exempt  under 
this  agreement,  but  shall  be  registered  in, 
and  subject  to  taxation  by,  the  state  of 
non-domicile . 

"It  is  further  hereby  agreed  that  any 
individual  residing,  or  corporation  or 
other  legal  entity  organized  or  chartered 
in  the  state  of  Missouri  or  Illinois  or 
elsewhere,  but  who  had  his  or  its  princi- 
pal place  of  business  in  either  of  said 
states  on  or  before  July  22,  1943,  and  who 
has  complied  with  the  laws  of  such  state 
with  respect  to  registration  and  payment 
of  all  fees  and  taxes  for  his  or  its 
motor  vehicle,  trailer  or  semi-trailer, 
at  said  time,  shall  in  addition  to  such 
persons  as  fall  within  the  common  and  legal 
definition  of  the  word  'resident1,  be  deemed 
a resident  of  the  state  in  which  such  princi- 
pal place  of  business  was  so  situated  on 
said  date,  and  such  state  shall  likewise  be 
regarded  as  his  or  its  'domicile*. 

"It  is  further  agreed  and  understood  that 
if  any  person,  firm  or  corporation  that 
would  have  been  entitled  to  the  benefits 
of  this  agreement  if  same  had  been  in 
force  and  effect  as  of  July  22,  1943,  shall 
move  his  or  its  principal  and  general  office 
from  either  state  to  the  other,  then  he  or 
it  shall  not  be  entitled  to  the  benefits 
hereof  until  after  the  expiration  of  one 
year  from  the  date  he  or  it  opens  his  or 
its  principal  and  general  office  in  the  other 
state.  It  is  further  provided  that  if  upon 
dissolution  or  reorganization,  a former  firm 
corporation,  family  or  entity  attempts  to 
operate  under  a new  or  similar  trade  or 
corporate  name  and  shall  move  from  either 
state  to  the  other,  then  he  or  it  shall  not 
be  entitled  to  the  benefits  hereof  until 
after  the  expiration  of  one  year  from  the 
date  said  new  organization  or  entity  has 
opened  his  or  its  principal  and  general 
office  in  the  other  state. 
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"It  is  further  agreed  that  either  party 
may  terminate  this  agreement  by  giving 
thirty  (30)  days  written  notice  to  the 
other  party.  It  is  also  further  agreed 
that  the  authorized  representatives  of 
the  two  states  will  formulate  regulations  • 
governing  the  issuance  of  permits  and 
method  of  identification  of  the  exempted 
vehicles  provided  for  herein.  This  agree- 
ment shall  be  in  full  force  and  effect  as 
of  the  21st  day  of  November,  1943 • ** 

as  this  department  perceives  your  question,  an  operator  of 
a commercial  vehicle,  a resident  of  and  domiciled  in  Missouri, 
obtains  authorization  for  local  commercial  vehicular  activity 
only,  pursuant  to  House  3ill  No.  240,  now  Section  3369,  Laws  of 
Missouri,  1943,  page  664,  wherein  it  provides: 

"The  term  * local  commercial  motor  vehicle* 
includes  every  ’commercial  motor  vehicle* 
as  defined  in  Section  3367,  Revised  Statutes 
of  Missouri,  1939,  while  operating  within 
this  state  and  used  for  the  transportation 
of  persons  or  property: 

"1.  Wholly  within  any  municipality  or  urban 
community,  or 

"2.  Wholly  within  any  municipality  or  urban 
community  and  a zone  extending  25  air  miles 
from  the  boundaries  of  any  municipality  or 
urban  community,  or  contiguous  municipality 
or  urban  community,  or” 

While  being  so  licensed,  the  operator  engages  in  two 
types  of  activities:  (1)  while  operating  within  the  terri- 
torial boundaries  of  Missouri,  the  operator  con?ines  his 
activities  to  those  authorized  by  his  license;  (2)  but,  said 
operator  being  within  twenty-five  miles  of  the  boundary  of 
Illinois,  traverses  that  distance,  or  less,  and  proceeds  to 
operate  in  Illinois,  at  a distance  in  excess  of  twenty-five 
miles,  as  authorized  by  his  Missouri  license,  as  we  understand 
the  situation,  the  operator's  activities  while  within  the  terri- 
torial limits  of  Missouri  are  not  in  excess  of  the  license, 
however,  the  operator's  activities  while  outside  the  territorial 
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liraits  of  Missouri  are  presumably  in  excess  of  the  license. 

In  short,  all  the  activities  of  which  complaint  is  made  occur 
in  Illinois  and  not  in  Missouri.  The  reciprocity  agreement 
between  Illinois  and  Missouri  was  made  pursuant  to  a statute, 
Section  572fta,  Laws  of  Missouri,  1943*  and,  assuming  this 
reciprocity  agreement  has  equal  force  with  a statute,  it  is 
elementary  that  said  agreement  has  no  extraterritorial  force, 
Stanley  v.  Wabash,  St.  L.  & P.  Ry.  Co.,  13  S.W.  709,  100  Mo. 

435*  £ L.R.A.  549,  Lacking  extraterritorial  effect  the 
reciprocity  agreement  cannot  be  used  to  coerce  operators  of 
commercial  vehicles  to  purchase  beyond-local  licenses.  Further- 
more, the  portion  of  the  agreement  set  out  above  indicates  that 
both  Illinois  and  Missouri  contemplated  such  activities  as  out- 
lined in  your  letter.  Foreseeing  that  violations  of  their  re- 
spective laws  might  occur,  each  state  exempted  from  the  protection 
of  the  reciprocity  agreement  vehicles  operating  illegally  in  the 
state  of  non-domicile. 

As  long  as  the  activities  of  the  operator,  licensed  by 
Missouri,  does  not  violate  the  laws  of  Missouri,  there  can  be 
no  cause  for  complaint.  It  is  for  Illinois  to  enforce  the 
conformance  of  operators  to  their  laws,  and  in  order  to  do  so 
the  activity  must  occur  v/ithin  the  State  of  Illinois.  Admit- 
teuly,  while  an  operator  may  have  no  legal  right  to  operate  in 
Illinois,  it  is  up  to  Illinois  to  prevent  the  exercise  of  his 
power  to  do  so.  Briefly  stated,  the  statutes  of  Missouri  have 
no  force  relative  to  activities  in  Illinois,  a fortiori,  any 
agreement  made  pursuant  thereto  likewise  is  inapplicable  to 
activities  in  Illinois. 

The  part  of  the  reciprocity  agreement  quoted  in  your  request 
is,  we  believe,  a cover-all  attempt  to  prevent  the  breach  of 
Illinois  laws  concerning  operations  there.  In  other  words, 
Illinois  hat  agreed  with  Missouri  that  even  though  reciprocity  as 
to  licenses,  fees  and  registration  charges  is  in  effect,  such 
reciprocity  does  not  per  se  invalidate  other  requirements  of 
operation,  for  example:  weight,  length  of  trailer,  axle  require- 
ments, and  so  on.  The  reciprocity  agreement  applies  to  license 
fees  and  registration,  and  does  not  waive  general  operational 
requirements. 


CONCLUSION 

Therefore,  we  believe  that  there  is  no  authority  for  Mis- 
souri to  demand  that  an  operator  of  a commercial  motor  vehicle 
be  licensed  as  a beyond-local  operator  when  all  of  the  beyond- 


Col.  Hugh  H.  i,«agG;oner 


6- 


local  activity  takes  place  outside  of  tne  State  of  Missouri. 
Also,  as  to  the  activity  outlined,  the  reciprocity  agreement 
between  Illinois  and  Missouri  is  inapplicable,  only  Illinois 
can  govern  activities  occurring  wholly  within  its  jurisdic- 
tion, and,  if  as  you  state,  there  is  no  violation  of  Missouri 
laws,  Missouri  cannot  complain  as  to  what  occurs  in  Illinois. 


Respectfully  submitted, 


uILi.IkM  C.  BLaIR 

Assistant  Attorney  General 

* 

ARPROViiD: 


J.  b.  Ta^Lok 
Attorney  General 
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MOTOR  VEHICLES: 


Self-propelled  crane  mounted  on  pneumatic 
tires,  designed  primarily  for  construction 
work,  need  not  be  registered  as  motor 
vehicle . 


March  24,  1948 


Mr.  Hugh  H.  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 
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We  have  your  letter  of  February  28,  1948,  in  which  you 
request  an  opinion  of  this  department.  Your  letter  is  as  fol- 
follows : 


"We  ask  that  your  department  give  us  an 
opinion  on  the  question  of  licensing  self- 
propelled  construction  equipment.  The 
facts  are  as  follows: 

"A  contractor  has  construction  equipment 
which  he  may  use  on  highway  construction 
work  but  which  is  generally  employed  on 
private  construction  off  the  highway.  Some 
of  this  equipment  is  mounted  on  pneumatic 
tires  and  is  self-propelled.  It  is  neces- 
sary to  move  it  over  the  highway  under  its 
own  power  from  one  job  to  another. 

"We  would  like  to  know  if  the  equipment 
must  be  licensed  in  order  to  move  it  over 
the  highways  of  our  state.  Also,  we  ask 
an  opinion  as  to  what  type  of  license 
would  be  required  for  a self-propelled 
crane  weighing  approximately  46,000  pounds, 
if  it  is  necessary  to  license  such  equip- 
ment as  described  above.  Would  such  a 
vehicle,  for  the  purpose  of  registration, 
be  classed  as  a commercial  motor  vehicle 
or  as  a regular  motor  vehicle  and  the  fee 
determined  by  the  horsepower  of  the  engine." 

The  chief  question  presented  by  your  inquiry  is  whether  the 
self-propelled  crane,  weighing  approximately  46,000  pounds. 
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mounted  on  pneumatic  tires,  must  be  licensed  in  order  to  move  on 
the  state  highways.  A negative  answer  to  this  question  would,  of 
course,  dispose  of  all  other  questions  raised  by  your  inquiry. 

In  reaching  a conclusion  upon  this  subject,  it  is  necessary 
to  consider  whether  the  machine  involved  is  a motor  vehicle 
within  the  meaning  of  the  statute.  New  Section  8367,  Laws  Mo. 
1945,  pp.  1195  and  1196,  defines  a motor  vehicle  as  "any  self- 
propelled  vehicle  not  operated  exclusively  upon  tracks,  except 
farm  tractors."  If  this  machine  is  a vehicle,  it  comes  within 
the  above-mentioned  statutory  definition  of  a motor  vehicle,  but 
if  it  cannot  be  classed  as  a vehicle,  it  does  not  satisfy  the 
requirements  of  said  definition  and,  therefore,  need  not  be 
registered  under  the  terms  and  provisions  of  Sec.  8369,  Laws  Mo. 
1945,  p.  1197. 

Section  8367,  R.  S.  Ann.,  gives  the  following  definition  of 
a vehicle:  "Any  mechanical  device  on  wheels,  designed  primarily 
for  use  on  highways,  except  those  propelled  or  drawn  by  human 
power  or  those  used  exclusively  on  tracks."  We  are  of  the 
opinion  that  the  crane  described  in  your  letter,  rather  than 
having  been  designed  primarily  for  use  on  highways,  is,  as  a 
matter  of  fact,  designed  primarily  for  use  in  heavy  construction 
work  and  is,  therefore,  neither  a vehicle  nor  a motor  vehicle 
within  the  meaning  of  the  respective  definitions  above  quoted. 

CONCLUSION 

We  are  accordingly  of  the  opinion  that  the  self-propelled 
crane  described  in  your  letter  is  not  a motor  vehicle  within  the 
meaning  of  Sec.  8369  R.S.A.,  and  need  not  be  registered  or 
licensed. 


Respectfully  submitted. 


SAMUEL  M.  WATSON 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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MOTOR  VEHICLES: 


Operator's  duty,  not  manufacturer's,  to  see 
that  motor  vehicle  is  equipped  with  proper 
lights  under  Sec.  8386q,  Mo.  R.  S.  Ann. 


April  29,  1948 


Colonel  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Sir: 

We  have  received  your  request  for  an  opinion  of  this  de- 
partment, which  request  is  as  follows: 

"On  November  4,  1947,  Mr.  William  C.  Cock- 
rill,  Assistant  Attorney  General  wrote  an 
opinion  to  this  department  relative  to  the 
red  warning  lighting  and  reflector  require- 
ments on  commercial  motor  vehicles.  It  was 
Mr.  Cockrill's  opinion  that  every  new  com- 
mercial motor  vehicle  registered  in  the 
state  of  Missouri,  when  operated  on  the 
highway,  is  required  to  exhibit  one  rear 
lamp  and  two  approved  red  reflectors  in 
the  rear  as  specified  in  Section  8386q,  Re- 
vised Statutes  Annotated. 

"We  would  like  to  inquire  further  as  to 
whether  or  not  the  manufacturer  must  meet 
these  requirements  or  is  it  the  responsi- 
bility of  the  person  who  operates  the  ve- 
hicle to  see  that  the  two  red  reflectors 
are  mounted  on  the  rear." 

Section  8386q,  Mo.  R.  S.  Ann.,  reads  as  follows: 

"Every  motor  vehicle  and  every  motor  drawn 
vehicle  shall  be  equipped  with  at  least  one 
rear  lamp,  not  less  than  fifteen  inches  or 
more  than  forty  eight  inches  above  the  ground 
upon  which  the  vehicle  stands,  which  when 
lighted  will  exhibit  a red  light  plainly  vis- 
ible from  a distance  of  five  hundred  feet  to 
the  rear;  provided , however , that  such  rear 
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lamp  may  be  mounted  higher  than  forty  eight 
inches  on  any  vehicle  carrying  inflammable 
liquids  as  a cargo.  Either  such  rear  lamp 
or  a separate  lamp  shall  be  so  constructed 
and  placed  as  to  illuminate  with  a white 
light  the  rear  registration  marker  nnd  red- 
der it  clearly  legible  from  a distance  of 
fifty  feet  to  the  rear.  When  the  rear  reg- 
istration marker  is  illuminated  by  an  elec- 
tric lamp  other  than  the  required  rear  lamp, 
said  two  lamps  shall  be  turned  on  or  off  only 
by  the  same  control  switch  at  all  times. 

Every  new  passenger  car  and  motor  cycle  reg- 
istered in  this  State  after  January  1,  1942, 
when  operated  on  a highway  shall  also  carry 
at  the  rear,  either  as  part  of  the  rear  lamp 
or  separately,  at  least  one  approved  red 
reflector,  which  shall  be  of  such  size  and 
characteristics  and  so  maintained  as  to  be 
visible  during  the  times  when  lighted  lamps 
are  required  from  all  distances  within  three 
hundred  feet  to  fifty  feet  from  such  vehicle 
when  directly  in  front  of  a motor  vehicle 
displaying  lawful  undimmed  headlamps.  Every 
new  commercial  motor  vehicle,  motor-drawn 
vehicle  and  omnibus  with  a capacity  of  more 
than  six  passengers  registered  in  this  State 
after  January  1,  1942,  when  operated  on  a 
highway  shall  also  carry  at  the  rear  at  least 
two  approved  red  reflectors,  at  least  one  at 
each  side,  so  designed,  mounted  on  the  ve- 
hicle and  maintained  as  to  be  visible  during 
the  times  when  lighted  lamps  are  required 
from  all  distances  within  five  hundred  to 
fifty  feet  from  such  vehicle  when  directly 
in  front  of  a motor  vehicle  displaying  law- 
ful undimmed  headlamps.  Every  such  re- 
flector shall  meet  the  requirements  of  this 
article  and  shall  be  mounted  upon  the  ve- 
hicle at  a height  not  to  exceed  sixty  inches 
nor  less  than  twenty-four  inches  above  the 
surface  upon  which  the  vehicle  stands." 

This  section  is  a portion  of  an  act  adopted  by  the  61st  General 

Assembly,  found  in  Laws  Mo.  1941,  p.  438. 

Section  8386a  of  the  act  reads  as  follows: 
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"Any  person  violating  any  of  the  provisions 
of  this  act  shall,  upon  conviction  thereof, 
be  deemed  guilty  of  a misdemeanor.  The  term 
'person'  as  used  in  this  act  shall  mean  and 
include  any  individual,  association,  joint 
stock  company,  co-partnership  or  corporation." 

This  is  the  only  penalty  provision  in  the  act. 

The  regulation  contained  in  Sec.  8386q  is  directed  at  the 
operation  of  a motor  vehicle  on  the  highways  of  this  state,  and 
the  only  penalty  which  could  be  invoked  would  be  for  the  opera- 
tion of  a vehicle  on  the  highways  without  the  lights  and  re- 
flectors specified  in  this  section. 

Inasmuch  as  there  is  no  prohibition  of  the  sale  of  a motor 
vehicle  in  this  state,  unless  equipped  in  the  manner  set  out  in 
Sec.  8286q,  no  penalty  could  be  imposed  for  the  sale  of  a vehicle 
not  so  equipped.  In  this  regard,  the  act  differs  from  that 
requiring  safety  glass  in  motor  vehicles,  inasmuch  as  that  act. 
Sec.  8390  Mo.  R.S.  Ann.,  prohibits  the  sale  as  well  as  the  op- 
eration of  a motor  vehicle  not  properly  equipped  with  safety 
glass . 


CONCLUSION 

It  is  the  opinion  of  this  department  that  the  operator  of  a 
motor  vehicle  is  required  to  see  that  the  lighting  equipment  on 
said  vehicle  complies  with  requirements  of  Sec.  8386q,  Mo.  R.S. 
Ann. , in  that  it  is  not  the  duty  of  the  manufacturer  to  see  that 
motor  vehicles  sold  in  this  state  are  so  equipped. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COURTS : 
SERVICE: 


Witnesses  must  be  served  personally;  service 
by  telephone,  etc.,  is  not  legal  service. 


June  2,  1948 


Colonel  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

This  is  in  reply  to  your  request  of  recent  date  for  an 
opinion  which  reads  as  follows: 

"Frequently  the  attorney  for  the  plain- 
tiff or  defendant  in  a civil  case  will 
leave  a subpoena  at  one  of  our  Troop 
Headquarters  for  a member  of  the  depart- 
ment or  will  telephone  the  Troop  Head- 
quarters that  he  has  a subpoena  for  the 
officer  to  appear  in  Civil  Court  on  a 
certain  date.  We  request  your  opinion 
as  to  whether  or  not  this  constitutes 
legal  service  and  if  the  Patrol  is  ob- 
ligated to  forward  the  subpoena  to  the 
officer  or  require  the  officer  to  appear 
in  court  in  answer  to  a subpoena  of  which 
they  have  been  informed  by  telephone." 

Section  1908,  R.  S.  Mo.  1939,  provides  as  follows: 

"The  service  of  a subpoena  to  testify 
shall  be  by  reading  the  same  or  deliver- 
ing a copy  thereof  to  the  person  to  be 
summoned:  Provided,  that  in  all  cases 

where  the  witness  shall  refuse  to  hear 
such  subpoena  read  or  to  receive  a copy 
thereof,  the  offer  of  the  officer  or 
other  person  to  read  the  same  or  to  de- 
liver a copy  thereof,  and  such  refusal, 
shall  be  a sufficient  service  of  such 
subpoena.  The  return  shall  show  the 
manner  of  service;  and  in  civil  cases,  if 
the  witness  reside  at  a greater  distance 
than  forty  miles  from  the  place  of  trial. 
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it  shall  be  so  stated  in  the  return,  and 
also  whether  his  legal  fees  have  been  ten- 
dered or  paid,  and  if  served  by  an  officer 
his  return  shall  be  conclusive  of  the  facts 
therein  stated;  if  served  by  a private  per- 
son, the  return  shall  be  verified  by  affi- 
davit, which  shall  be  received  as  evidence, 
and  such  affidavit  may  be  made  before  the 
sheriff  of  the  county  where  such  service 
is  made. " 

We  are  unable  to  find  a Missouri  case  wherein  the  first 
part  of  Section  1908,  supra,  has  been  construed. 

In  respect  to  the  practice  of  leaving  subpoenas  at  troop 
headquarters  for  patrolmen,  we  think  that  such  service  is  in- 
sufficient. In  the  case  of  Enos  v.  St.  Louis  and  San  Francisco 
Ry.  Co.,  41  Mo.  App.  269,  a statute  providing  for  service  on 
the  plaintiffs  was  construed  to  mean  service  on  the  plaintiffs 
only  and  proper  service  could  not  be  obtained  by  leaving  the 
papers  with  an  agent  or  attorney.  Section  1908,  supra,  pro- 
vides for  service  on  the  prospective  witness  and  makes  no 
provision  for  subpoenas  being  left  with  any  other  person  or 
at  the  witness'  place  of  employment  or  at  his  home. 

We  think  that  this  statute  contemplates  personal  service 
on  the  person  who  is  to  testify  on  the  date  set  forth  in  the 
subpoena.  We  think  this  view  is  fortified  by  the  language  in 
the  second  part  of  Section  1908  which  provides  for  a return 
showing  the  manner  of  service,  if  by  an  officer  or  by  affidavit 
if  served  by  a private  person.  A private  person  could  not 
properly  verify  service  when  he  would  be  without  actual  know- 
ledge that  the  summons  had  come  into  the  hands  of  the  person 
named  therein. 

In  the  case  of  Ex  parte  Terrell,  95  S.  W.  536,  the  court 
considered  the  proposition  of  service  of  a subpoena  over  the 
telephone.  In  the  course  of  this  opinion  the  court  said, 
l.c.  537: 


" * * * First,  whether  the  service  of  a 
subpoena  could  be  made  over  the  telephone; 
and,  second,  concede  that  such  service  is 
authorized  by  our  statute,  judgment  against 
applicant  could  not  be  made  final  in  the 
first  instance.  When  our  statutes  were 
passed  on  the  subject  of  subpoenas  and  their 
service,  it  was  before  the  invention  of 
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telephones  - at  least  before  their  use  in 
this  state.  Of  course,  the  law  originally 
contemplated  personal  service.  The  stat- 
ute, in  article  515,  Code  Cr.  Proc.  1895, 
says:  'A  subpoena  is  served  by  reading 

the  same  in  the  hearing  of  the  witness, 
and  the  officer  having  the  subpoena  shall 
make  due  return  thereof,'  etc.  There  are 
other  statutes  in  connection  with  this 
showing  that  the  officer  is  entitled  to 
fees  for  service,  and  certain  fees  for 
mileage  traveled  in  making  the  service. 

Indeed,  all  of  our  statutes  on  this  sub- 
ject appear  to  contemplate  a personal  ser- 
vice, not  only  by  reading  the  process  in 
the  hearing  but  in  the  presence  of  the  wit- 
ness. However,  it  is  urged  that  service  by 
phone  is  within  the  letter  and  spirit  of 
our  statutes  on  the  subject  of  serving  pro- 
cess. If  this  were  clearly  true,  then  the 
law  might  be  applied  to  the  new  invention, 
or  the  new  invention  applied  to  the  law. 

But  we  do  not  think  so.  In  such  case  ser- 
vice by  phone,  the  party  served  being 
without  the  view,  could  only  be  indenti- 
fied  by  the  voice  of  the  party  on  whom 
the  service  should  be  made,  and  this  could 
only  apply  to  but  few  cases,  only  to  such 
as  the  officer  making  the  service  could 
know  and  recognize  the  voice,  and  this 
would  be  a rather  unsatisfactory  method 
of  identification  at  best.  The  best  means 
of  identification  would  be  recognition  of 
the  person  on  whom  the  service  was  made; 
such  recognition  based  on  personal  view 
of  the  witness  by  the  officer.  Accord- 
ingly we  hold  that  service  by  phone  is  not 
contemplated  or  embraced  within  our  stat- 
utes on  the  subject  of  service  of  subpoena 
by  an  officer  on  a witness.  Clay  v.  State, 

40  Tex.  Cr.  R.  593,  51  S.E.  370;  Tooney  v. 

State,  5 Tex.  App.  187;  Sullivan  v.  First 
Nat'l.  Bank  (Tex.  Civ.  App.)  83  S.  W.  421. 

None  of  these  cases  are  exactly  in  point, 
but  they  are  illustrative  of  the  question 
here  before  the  court." 

We  are  of  the  opinion  that  the  view  taken  by  the  Texas 
Court  is  the  correct  one  and  that  personal  service  furnishes 
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the  only  satisfactory  method  of  knowing  that  service  has 
been  had  on  the  person  named  in  the  subpoena. 

Sections  1903-1905,  R.  S.  Mo.  1939,  provide  for  various 
penalties  for  nonattendance  and  means  of  enforcing  attendance 
of  a person  summoned  as  a witness  in  a cause.  In  order  to 
insure  attendance  of  desired  witnesses  and  respect  for  the 
summons  of  courts,  together  with  protection  to  the  person 
being  summoned,  we  think  it  proper  to  view  the  statute 
providing  for  service  to  mean  personal  service  upon  the 
individual.  This  opinion  is  limited  to  service  of  subpoenas 
out  of  a court  of  record  in  this  state. 

CONCLUSION 

It  is  the  opinion  of  this  department  that  service  on  a 
patrolman  by  leaving  a subpoena  at  troop  headquarters,  or  by 
telephone  to  the  patrolman,  is  not  legal  service  as  contem- 
plated by  Section  1908,  R.  S.  Mo.  1939. 

Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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CONSTIMITI^HAL  LAWs  penalty  assessment  plan  for  motor 

HIGHWAY  PATROL:  vehicle  violation  would  be 

MOTOR  VEHICLES:  unconstitutional. 


September  15,  1948 


Cf'A 

Col.  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 


FILED 


Dear  Col.  Waggoner: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  from  this  department,  which  reads,  in  part,  as 
follows: 

"The  State  of  Colorado  has  a system  of 
penalty  assessment  oh  motor  vehicle 
violations.  We  believe  that  such  a 
system  in  the  State  of  Ylssouri  would 
be  very  helpful,  to  this  department  In 
enabling  more  efficient  regulation  of 
traffic  on  our  highways  and  permitting 
law  enforcement  in  the  State  of  Missouri 
to  better  curb  the  violator  who  repeated- 
ly operates  his  vehicle  in  a careless  and 
reckless  manner.  Such  a system  would 
materially  lighten  the  load  of  our  Magis- 
trates, some  of  whom  already  have  more 
cases  than  they  can  conveniently  handle. 

"The  Patrol  would  like  to  got  members  of 
the  legislature  to  introduce  a similar 
bill  at  the  next  session  of  the  assembly, 
but  there  is  some  question  as  to  its  con- 
stitutionality in  our  state.  Therefore, 
we  request  that  if  it  is  not  against  the 
policy  of  your  department  you  give  us  an 
Opinion  as  to  its  constitutionality.  We 
feel  that  this  system  would  not  only  be  a 
help  to  us  and  the  Magistrates  of  Missouri 
but  that  it  would  be  wholeheartedly  ac- 
cepted by  the  public.  Of  course,  many  of 
the  municipalities  in  this  state  now  use 
a similar  penalty  assessment  plan." 
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The  penalty  assessment  system  in  operation  in  the  vState 
of  Colorado  is  evidently  a plan  whereby  members  of  the  state 
Highway  Patrol  are  authorised,  in  certain  cases,  to  assess  an 
appropriate  fine  upon  the  arrest  of  a person  violating  any 
provisions  of  the  law  relating  to  motor  vehicles  and  highways 
which  constitute  a misdemeanor,  A list  of  the  various  offenses 
and  the  uniform  penalty  to  be  assessed  for  the  violation  thereof 
is  compiled  and  set  out  in  the  statute.  Additional  uniform 
penalties  are  provided  for  further  violations  which  oceur  in 
a specified  period  of  time.  This  plan  is  administered  in  the 
following  manner t 


At  the  discretion  of  the  arresting  officer, 
the  arresting  officer  may  give  notice  at 
the  time  of  the  arrest  to  the  person  in 
charge  of  or  operating  such  motor  vehicle 
which  notice  shall  be  in  the  form  of  a 
penalty  assessment  for  any  misdemeanor 
specified  by  statute,  ’’rovided,  however, 
that  the  person  in  charge  of  said  motor 
vehicle  or  who  appears  to  be  guilty  of 
auoh  misdemeanor  elects  forthwith  and  at 
the  time  of  3uch  arrest  to  accept  and 
agree  to  pay  such  penalty  assessment  in 
lieu  of  further  proceeding  or  defense 
against  such  misdemeanor  charge  in  court. 
Acceptance  and  payment  of  the  prescribed 
penalty  assessment  set  forth  by  statute 
shall  be  deemed  a complete  satisfaction 
for  the  violation  and  the  violator  shall 
be  given  a receipt  which  so  states.  Such 
penalty  assessment  in  the  amount  specified 
by  statute  must  be  paid  at  the  offiee  of 
the  supervisor  of  the  motor  vehicle  depart- 
ment either  in  person  or  by  registered  mail 
within  five  days  from  the  date  of  the  arrest. 
If  such  penalty  assessment  be  not  so  paid 
said  violator  shall  be  proceeded  Against  as 
by  law  provided  for  a violation  of  this 
article  for  misdemeanors  and  auoh  violator 
shall  be  subject  to  all  fines,  jail  sen- 
tences or  other  penalties  set  forth  in  this 
article  and  more  especially  as  set  forth  by 
statute  if  and  when  such  violator  is  found 
guilty  of  a misdemeanor  by  a court  of  com- 
petent jurisdiction.  The  notice  specified 
by  statute  shall  be  construed  to  be  a sum- 
mons as  for  a charge  of  a misdemeanor  under 
this  article  in  the  event  that  the  violator 
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f&ils  or  refuses  to  pay  the  penalty  assess- 
ment herein  prescribed  within  five  days  from 
the  date  of  the  arrest  to  the  supervisor  of 
the  motor  vehicle  department  and  such  notice 
shall  be  in  such  form  as  prescrioed  by  law 
and  to  conform  with  this  act  so  as  to  show 
the  nature  of  the  charge  and  the  venue  of 
the  court  in  which  such  charge  shall  be  heard 
in  the  event  that  the  penalty  assessment 
prescribed  herein  is  not  paid  and  the  prose- 
cution as  for  misdemeanor  shall  be  thereafter 
heard  -in  such  court.  In  the  event  that  a 
prosecution  .be  had  hereunder  the  violator 
shall  be  privileged  to  answer  the  charge 
made  against  him  in  the  manner  and  within 
the  time  and  suoject  to  the  other  provisions 
of  this  article  relating  to  prosecution  for 
mi sdeme anor s • 

A plan  such  as  that  proposed  would,  in  effect,  amount  to 
the  summary  charging,  convicting  and  punishing  of  persons  for 
certaih  crimes  by  an  arresting  officer.  It  is  provided  in 
Article  I,  lection  17  of  the  >£Lssouri  Constitution,  1945,  that 
no  person  shall  be  prosecuted  criminally  for  a misdemeanor 
otherwise  than  by  indictment  or  information,  haid  provision 
reads  t 

"That  no  person  shall  be  prosecuted  criminally 
for  felony  or  misdemeanor  otherwise  than  by 
indictment  or  information,  which  shall  be  con- 
current remedies,  but  this  shall  not  be  ap- 
plied to  cases  arising  in  the  land  or  naval 
forces  or  in  the  militia  when  in  actual  ser- 
vice in  time  of  war  or  public  danger,  nor  to 
prevent  arrests  and  preliminary  examination 

in  any  criminal  case," 

• » 

The  above  constitutional  provision  is  implemented  with 
regard  to  misdemeanors  in  the  ma,;latrate  court  in  the  Laws  of 
Missouri,  1345,  page  750,  factions  2 and  3,  Said  Sections  2 
and  3 provide,  in  part,  as  follows: 

"rrosecutions  before  magistrates  for  mis- 
demeanors shall  on  by  information,  which 
shall  set  forth  the  offense  in  plain  and 
concise  language,  with  the  name  of  the  per- 
son or  persons  charged  therewith:  * * e” 
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"All  suoh  informations  shall  be  made  by 
the  prosecuting  attorney  of  the  county  in 
' which  the  offense  may  be  prosecuted,  under 

his  oath  of  office,  and  shall  be  filed  with 
the  raa  istrato  as  soon  as  practicable,  and 
before  the  party  or  parties  accuaed  shall 
be  put  upon  their  trial,  or  required  to 
answer  the  charge  for  which  they  may  be  held 
in  custody:  # e" 

Further,  it  has  been  held  by  the  Supreme  Court  of  Missouri 
in  the  case  of  State  v.  McKinley,  111  S.V..  (2d)  115,  that  there 
can  be  no  trial,  conviction  or  punishment  for  a crime  without  a 
formal  accusation.  The  court  said,  at  page  118: 

"'’’here  being  no  Information  in  the  case 
after  the  plea  in  abatement  was  sustained, 
the  court  was  without  Jurisdiction  to  try 
the  appellant  on  the  charge  of  attempted 
burglary.  Section  12,  article  2 of  the 
ftato  Constitution  provides:  »ho  person 
3liall  be  prosecuted  orirainally  for  felony 
or  misdemeanor  otherwise  than  by  indict- 
nent  or  information,  which  shall  be  con- 
current remedies.*  It  is  fundamental  law 
that:  * There  can  be  no  trial,  conviction 

or  punishment  for  a crime  without  a formal 
and  sufficient  accusation.*  51  C.  J.  fee. 

1,  p.  559,  oc,  152,  p.  658;  14  H.C.L. 

Sec.  2,  p.  152. 

The  administration  of  said  proposed  plan  would  Invest 
judicial  discretion  in  members  of  the  Highway  Tatrol.  The 
Highway  Patrol  would  be  allowed  to  inflict  punishment  for  the 
violation  of  a crime  in  an  arbitrary  manner  without  the  benefit 
of  formal  procedure  to  insure  the  rights  and  Bafety  of  the  of- 
fender. The  duties  and  functions  of  the  courts  and  prosecuting 
attorneys  in  this  matter  are  definitely  and  specifically  set 
out  and  must  be  performed  in  strict  compliance  with  the  law. 
These  duties  and  functions  cannot  be  delegated  in  tne  manner 
proposed.  The  constitutional  guaranty  of  such  offenders  must 
be  preserved,  such  a plan  cannot  be  countenanced  in  view  of 
the  Constitution  and  other  provisions  of  the  law. 

VTith  regard  to  the  fact  that  many  municipalities  in  this 
state  now  use  similar  penalty  assessment  plans,  it  is  sufficient 
to  say  that  the  above  constitutional  provision  has  no  applica- 
tion in  those  cases  for  the  reason  that  the  violation  of  a city 
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ordinance  is  not  the  commission  of  a crime.  Prosecutions  for 
such  offenses  are  not  criminal  in  nature.  E x parte  Lewis,  328 
Mo.  843,  848;  parte  Hollwedell,  74  Ho.  395,  l.c.  400  and  401* 


Conclusion. 

It  is  the  opinion  of  this  office  that  a penalty  assessment 
plan  applicable  to  motor  vehicle  violations  constituting  mis- 
demeanors would  be  unconstitutional  under  the  provisions  of  the 
Missouri  Constitution. 


Respectfully  submitted. 


R-AVlD  DONNELLY 
Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR 

Attorney  General 


DD:ml 

Enc. 


MOTOR  VEHICLES:  Proof  of  financial  responsibility  must  be 

maintained  in  the  future, 

. . • J 


November  5*  19^8 


4 i 

Col,  Hugh  H.  Waggoner,  Superintendent 
Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  of  this  department  and  reading  in  part  as  follows : 

"We  request  your  opinion  as  to  Whether  or 
not  a person  Whose  driver's  license  has 
been  revoked  or  suspended  must  show  finan- 
cial responsibility  before  the  license  is 
reinstated  and  must  this  financial  respon- 
sibility be  maintained  thereafter  until 
he  no  longer  operates  a motor  vehicle  on 
the  highways  of  tils  state," 

The  Motor  Vehicle  Safety  Responsibility  Act,  Laws  of 
Missouri,  1945*  page  1207,  Section  3(a),  reads  as  follows: 

"Whenever  the  Commissioner,  under  any  lav 
of  this  State,  suspends  or  revokes  the 
license  of  any  person  upon  receiving  record 
of  a conviction  of  such  person  of  any 
offense  requiring  such  suspension  or  revo- 
cation, or  of  a forfeiture  of  bail  or  col- 
lateral deposited  to  secure  an  appearance 
for  trial  for  suoh  offense,  the  Commissioner 
shall  also  suspend  the  registration  for  all 
motor  vehicles  registered  in  the  name  of 
suoh  person,  except  that  he  shall  not  sus- 
pend such  registration,  unless  otherwise 
required  by  law,  if  such  person  has  previously 
given  or  shall  immediately  give  and  there- 
after maintain  proof  of  financial  responsi- 
bility with  respect  to  all  motor  vehicles 
register  by  such  person," 

Section  3 further  provides  in  subsections  (b),  (c)  and 

(d) : 


lb)  Such  license  and  registration  shall 
remain  suspended  or  revoked  and  shall  not 
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at  any  time  thereafter  be  renewed  nor 
shall  any  license  be  thereafter  issued  to 
suoh  person#  nor  shall  any  motor  vehicle 
be  thereafter  registered  in  the  name  of 
such  person  until  permitted  under  the  Motor 
Vehicle  Laws  of  this  State#  and  not  then 
unless  and  until  suoh  person  shall  give 
and  thereafter  maintain  proof  of  financial 
responsibility. 

ft 

''(c)  If  a person  is  not  licensed#  but  by 
final  order  or*  judgment  is  convioted-  of 
any  offense  requiring  suspension  or  revoca- 
tion of  license#  or  forfeits  any  ball  or 
collateral  deposited  to  secure  an  appear- 
ance for  trial  for  any  suoh  offense#  or 
for  operating  a motor  vehicle  upon  the 
highways  without  being  licensed  to  do  so# 
or  for  operating  an  unregistered  motor 
vehicle  upon  the  highways,  no  license 
shall  be  thereafter  issued  to  suoh  person# 
and  no  motor  vehlole  shall  oontinue  to  be 
registered  or  thereafter  be  registered 
in  the  name  of  suoh  person#  until  he  shall 

five  and  thereafter  maintain  proof  of 
inane ial  responsibility. 

N(d)  Whenever  the  Commissioner  suspends 
or  revokes  a non-resident's  operating 
privilege  by  reason  of  a conviction  or 
forfeiture  of  bail#  such  privilege  shall 
remain  so  suspended  or  revoked  unless  such 
person  shall  have  previously  given  or  shall 
immediately  give  and  thereafter  maintain 
proof  of  financial  responsibility.11 

It  will  be  noted  that  whenever  a license  has  been  suspended 
or  revoked  it  will  not  be  renewed  unless  and  until  the  licensee 
gives  proof  of  financial  responsibility.  The  further  condition 
of  suoh  renewal  is  that  said  licensee  shall  also  thereafter 
maintain  proof  of  financial  responsibility.  The  intent  of  the 
Legislature  is  of  primary  concern  in  the  construction  of 
statutes.  The  evident  intent  of  the  Legislature  in  this  case 
requires  that  a license  cannot  be  renewed  unless  and  until 
the  lloensee  not  only  gives  proof  of  financial  responsibility 
but  maintains  such  proof  in  the  future.  This  conclusion  is 
strengthened  by  the  provisions  of  Section  5 of  said  act#  whloh 
is  in  part  as  follows t 
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"(a)  The  suspensions  required  In  Section 
4 shall  remain  in  effect  and  no  other 
motor  vehicle  shall  be  registered  in  the 
name  of  such  Judgment  debtor  nor  any  new 
license  issued  to  suoh  person  for  the 
vehicle  involved  unless  and  until  suoh 
Judgment  is  satisfied  or  stayed  and  the 
Judgment  debtor  slves  proof  of  financial 
responsibility  In  jSauuro,  a s- Ee re inafier 
provided,  exoept  under  the  conditions  as 
herein  stated  in  the  next  succeeding  sections." 

(Underscoring  ours.) 

The  wording  of  the  foregoing  provisions  regarding  proof 
of  financial  responsibility  In  the  future  is  plain  and  unam- 
biguous and  under  the  well  settled  rules  of  statutory  con- 
struction must  be  given  effect  as  written. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that 
under  the  provisions  of  the  Motor  Vehicle  Safety  Responsibility 
Act,  Laws  of  Missouri,  19i(5»  page  1207,  proof  of  financial 
responsibility  must  be  maintained  in  the  future  by  a licensee 
after  the  renewal  of  a previously  suspended  or  revoked  driver's 
license. 


Respeotfully  submitted. 


DAVID  DONNELLY 

Assistant  Attorney  General 

APPROVED  t 


7TTT7WE5H 

Attorney  General 


/ 
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STATE  HIGHWAY  PATROL:  Coroner  not  authorized  to  issue  blanket 

CORONERS:  order  requiring  state  patrol  to  leave 

dead  bodies  at  scene  of  accident  until 
his  arrival. 


December  15,  19^8 


Colonel  Hugh  H.  Waggoner 
Superintendent 

Missouri  State  Highway  Patrol 
Jefferson  City,  Missouri 

Dear  Colonel  Waggoner: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  opinion  of  this  department  and  reading  as  follows : 

"In  connection  with  our  duties  in  the 
handling  of  accidents,  tornados,  and  other 
similar  occurrences,  we  are  many  times 
confronted  with  the  problem  of  making 
proper  disposition  of  bodies  in  those 
cases  where  there  are  fatalities. 

"We  shall  appreciate  an  opinion  from 
your  department  as  to  whether  under  the 
present  law,  a police  officer  when  called 
to  the  scene  of  such  a tragedy  is  required 
to  keep  the  body  or  bodies  at  the  scene 
until  such  time  as  the  coroner  may  arrive. 

We  are  aware  of  the  provisions  of  Section 
13231,  page  990,  of  the  19^5  Session  Acts, 
and  would  like  your  interpretation  as  to 
where  the  inquest  should  be  held. 

"Under  this  section,  would  a coroner,  who 
may  also  be  an  undertaker,  be  authorized 
to  issue  blanket  instructions  that  all 
bodies  be  left  at  the  scene  until  such 
time  as  he  arrives  and  directs  final 
disposition?" 

The  office  of  coroner  was  created  by  the  Laws  of  Missouri,  19^5, 
page  1^04,  Section  1.  Being  a statutory  officer  the  coroner  can 
exercise  only  such  powers  as  are  specifically  prescribed  by  the  acts 
of  the  Legislature.  The  rule  is  set  out  in  C.J.,  Officers,  Sec. 
287,  page  1031  as  follows: 
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"The  powers  and  authority  of  public  officers 
are  fixed  and  determined  by  the  law.  Subject 
to  such  limitations  as  may  be  imposed  by  the 
constitution,  the  legislature  with  power  to 
create  an  office  may  prescribe  its  powers, 
and  may  from  time  to  time  increase  or 
diminish  them.  * * * *" 

The  above  rule  is  recognized  in  Lamar  Township  vs.  City  of 
Lamar,  261  Mo.  171,  l.c.  189  and  is  as  follows: 

"Officers  are  creatures  of  the  law,  whose 
duties  are  usually  fully  provided  for  by 
statute.  In  a way  they  are  agents,  but 
they  are  never  general  agents , in  the 
sense  that  they  are  hampered  by  neither 
custom  nor  law  and  in  the  sense  that  they  are 
absolutely  free  to  follow  their  own  volition. 

* * * They  are  trustees  as  to  the  public 
money  which  comes  to  their  hands.  The  rules 
which  govern  this  trust  are  the  law  pursuant 
to  which  the  money  is  paid  to  them,  and  the  law 
by  which  they  in  turn  pay  it  out.  * * * The 
law  which  fixes  his  duties  is  his  power  of 
attorney;  if  he  neglect  to  follow  it,  his 
cestui  que  trust  ought  not  to  suffer.  In  fact, 
public  policy  requires  that  all  officers  be 
required  to  perform  their  duties  within  the 
strict  limits  of  their  legal  authority." 

This  rule  is  also  followed  in  the  Missouri  case  of  Charles  E. 
Anthony  v.  County  of  Jasper,  101  U.S.  693,  25  L.Ed  1005,  where 
the  court  said  at  page  1008: 

"The  authority  of  a public  agent  depends  on 
the  law  as  it  is  when  he  acts.  He  has  only 
such  powers  as  are  specifically  granted;  and 
he  cannot  bind  his  principal  under  powers 
that  have  been  taken  away,  by  simply  ante- 
dating his  contracts.  * * * 

Section  13231,  Mo.  R.  S.  A.  Laws  of  Missouri,  19^5,  page  990, 
relating  to  the  duties  of  coroners  In  the  case  of  death  by  violence, 
prescribes  as  follows: 

"Every  coroner,  so  soon  as  he  shall  be  notified  of  the 
dead  body  of  any  person,  supposed  to  have  come  to 
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his  death  by  violence  or  casualty,  being  found 
within  his  county,  shall  make  out  his  warrant, 
directed  to  the  sheriff  of  the  county  where 
the  dead  body  is  found,  requiring  him  forthwith 
to  summon  a jury  of  six  good  and  lawful  citizens 
of  the  county,  to  appear  before  such  coroner,  at 
the  time  and  place  in  his  warrant  expressed , and 
to  inquire,  upon  a view  of  the  body  of  the 
person  there  lying  dead,  how  and  by  whom  he 
came  to  his  death." 

It  is  clear  from  a reading  of  the  above  section,  as  well  as  other 
sections  contained  in  chapter  91 » R.  S.  Mo.  1939 > as  amended,  applic- 
able to  the  office  of  coroner,  that  the  statutes  make  no  provision  or 
direction  that  a dead  body  be  left  at  the  scene  of  an  accident  or 
similar  occurrence  until  a coroner's  jury  is  summoned  and  an  inquest 
held  at  that  place,  but  said  statutes  provide  that  when  the  coroner  is 
notified  that  a person  has  come  to  his  death  by  violence  or  casualty 
he  shall  make  out  a warrant  in  which  is  directed  the  time  and  place 
of  the  inquest.  The  law  does  not  contemplate  that  the  dead  body  be 
retained  at  the  scene  of  the  accident  or  similar  occurrence  until 
and  at  such  time  as  an  inquest  can  be  held  at  that  place. 

The  rule  is  found  in  13  Corpus  Juris,  Coroners,  Section  16,  page 
1248,  as  follows: 

"An  inquest  is  properly  held  in  the  territory  of 
the  coroner  in  whose  jurisdiction  the  body  is 
found,  without  regard  to  where  the  death  occurred 
or  where  the  injury  was  received.  * * * *" 

See  also  18  Corpus  Juris  Secundum,  Coroners,  Section  16,  page  296. 

Thus  it  necessarily  follows  that  a coroner  does  not  have  the 
authority  under  the  existing  statutes  to  issue  blanket  instructions 
that  all  dead  bodies  be  left  at  the  scene  of  the  accident  or  similar 
occurrence  until  such  time  as  the  coroner  arrives  and  directs  final 
disposition  of  the  body. 


CONCLUSION 


Therefore,  in  view  of  the  foregoing,  it  is  the  opinion  of  this 
department  that  a coroner  does  not  have  authority  to  issue  blanket 
instructions  to  members  of  the  state  highway  patrol  that  all  dead 
bodies  be  left  at  the  scene  of  an  accident  or  similar  occurrence 
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until  the  coroner  arrives  and  directs  final  disposition  of  the 
body . 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


MAGISTRATE  COURTS: 
CRIMINAL  COSTS: 


Where  defendants  are  charged  and  tried 
jointly  in  the  magistrate,  court,  separate 
prosecuting  attorney's  fees  'are  chargeable, 
but  only  one  set  of  clerk's  fees  is  chargeable. 


April  2,  1948 


Honorable  II.  Glenn  Weber 
Judge  of  the  Magistrate  Court 
Jefferson  County 
Hillsboro,  Missouri 


Dear  Judge  Weber: 


This  is  in  reply  to  your  letter  of  recent  date  requesting 
the  opinion  of  this  department  on  the  following  question: 

"'.here  two  or  more  defendants  are  charged 
jointly  in  the  same  Information  and  tried 
together  for  any  alleged  offense  and  found 
guilty  or  enter  a plea,  are  full  clerk's 
and  Prosecuting  Attorney's  fees  chargeable 
against  the  individual  defendants  as  if 
charged  and  tried  separately  or  does  one 
set  of  fees  apply  to  all  defendants  to  the 
action?" 

An  analogous  situation  w^s  presented  in  the  case  of  In 
the  Matter  of  Jerry  Murphy  and  Jerry  gpillane,  22  Mo.  App*  476, 
decided  by  the  St*  Louis  Court  of  Appeals.  The  facts  there 
were  as  follows? 

«■  They  were  jointly  proceeded 
against  by  information  for  a misde- 
meanor, before  a justice  of  the  peace, 
were  jointly  tried  before  a jury,  jointly 
convicted,  and  adjudged  to  pay  a fine  of 
twenty-five  dollars  and  costs.  They  paid 
the  fine  and  what  they  were  advised  were 
all  the  costs,  including  a single  fee  of 
five  dollars  for  the  prosecuting  attorney. 

The  justice  of  the  peace  had  taxed  a fee 
of  ten  dollars  for  the  prosecuting  at- 
torney, or  a fee  of  five  dollars  In  re- 
spect. of  each  defendant}  and  for  the  non- 
payment of  the  remaining  five  dollars. 


Honorable  H,  flenn  Weber  -2- 


ho  issued  Ms  warrant  of  commitment,  under 
which  the  petitioners  are  now  held,  r v.-'J 

That  court  made  the  following  statement  at  pages  477  and 


478  j 


”Tlio  question  depends  upon  the  meaning  of 
the  following  clause  in  section  5596,  of 
the  Revised  statutes,  prescribing  the  fees 
of  prosecuting  attorneys:  ‘For  convictions 
in  the  circuit  court,  upon  indictment,  when 
the  punishment  assessed  up  the  court,  or 
jury,  or  justice,  shall  be  fine,  or  im- 
prisonment in  the  county  jail,  or  both  such 
fine  and  imprisonment,  5.00.*  The  "ques- 
tion in  the  narrowest  form  o C statement  is, 
whether  the  word  ’.conviction*  in  the  above 
clause  is  to  be  interpreted  as  meaning  a 
judgment , in  favor  of  the  state,  in  a 
criminal'  case,  upon  the  merits,  irrespec- 
tive of  the  number  of  defendants  against 
whom  it  is  jointly  rendered,  or  such  a 
judgment  in  its-  operation  against  each  of 
several  defendants,  rendered  upon  a single 
information,  and  after  a single  trial. 

”1  am  of  opinion  that  the  former  is  the 
correct  view  of  the  meaning  of  the  statute. 

The  court  hold  there  at  page  479: 

” -r  The  question  clearly  appears  to  be 
whether  there  was  more  than  one  prosecution, 
one  trial,  one  verdict,  one  judgment.  If 
there  was,  then  the  prosecuting;  attorney  is 
entitled  to  a separate  fee  in  each  case;  if 
there  was  not,  then  he  is  entitled  to  but 
one  fee.” 

The  Spillane  case  was  decided  in  1886.  The  following 
year  the  Legislature  amended  .Section  5596  by  expressly  pro- 
viding that  prosecuting  attorneys  shall  be  allowed  a fee  for 
the  conviction  of  every  defendant.  ection  5696,  as  amended 
reads,  in  part,  as  follows: 
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" -:f  * « for  the  conviction  of  every 
defendant  In  the  circuit  court,  upon 
indictment  or  information,  or  before 
a justice  of  the  peace,  upon  informa- 
tion, when  the  punishment  assessed  by 
the  court  or  jury  or  justice  shall  be 
fine  or  imprisonment  in  th  county  jail, 
or  by  both  such  fine  and  imprisonment, 
five  dollars;  for  the  conviction  of 
every  defendant  in  any  case  where  the 
punishment  assessed  shall  be  by  confine- 
ment in  the  penitentiary,  except. in  cases 
of  rapo,  arson,  bur  pi  ary,  robbery,  for- 
gery oh  counterfeiting,  ten  dollars;  for 
the  conviction  of  every  defendant  of 
homicide,  other  than  capital,  or  for  of- 
fenses excepted  in  the  last  clause,  twelve 
dollars  and  fifty  cent a;  for  the  convic- 
tion of .every  defendant  in  a'  capital  case, 
twenty-five  doll  arc ; for  his  services  in  ' 
all  actions  which  it  is  or  shall  be  made 
his  duty,  by  law, • to  prosecute  or  defend, 
five  dollars.  & 


(The  above  portion  of  .lection  0596 , Laws 
of  liissouri,  1307,  page  188,  is  embodied 
in  substantially  the*  same  form  in  lection 
13405,  r;.:b,  ho,  1939.) 


The  amendment  of  1807  was  obviously 
o ''  the  Cpillano  decision  and  intended  to 
attorneys  to  a fee  for  the  conviction  of 
than  lira! tin.;  them  to  such  fee  for  each  a 
of  how  many  defendants  were  joined  in  the 


enacted  in  the  li  ;;ht 
entitle  prosecuting 
every  defendant  rather 
o nvi ction  re g ar di ess 
prosecution. 


however,  we  believe  that  the  rulo  3et  out  in  the  Opillane 
case  is  controlling  on  the  question  of  clerk  fees.  It  was 
further  held.  In  the  case  at  page  480: 


n d-  * the  statute  contemplates  tho  pay- 
ment of  fees  for  actual  services  only.  The 
payment  of  fees  beyond  this  is  illegal  and 
is  to  be  discountenanced.-  An  officer  -who 
makes  a Journo y to  servo  a writ  upon  two 
defendants  at  tho  same  place  Is  entitled  to 
mile ago  in  but  one  case,  unless  tho  statute 
provides  otherwise,  because  he  has  performed 
but  one  journey.  A clerk  of  a court  of 
record,  who  enters  a judgment  against  several 
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defendants  Is  entitled  to  but  one  fee, 
because  he  has  performed  but  one  act  of 
service#  a 

The  situation  under  consideration  involves  only' one  in- 
formation, one  trial,  one  verdict  and  one  Judgment,  and  presents 
a clear  case  under  the  above  authority*  Any  reasoning  which 
entitles  the  clerk  to  a duplication  of  fees  would  entitle  the 
jury  to  double  fees  for  serving  at  the  trial  and  would  allow 
witnesses  more  than  one  fee  for  testifying  at  the  trial,  all 
of  which  is  clearly  prohibited  by  law.  The  fees  allowed  clerks 
of  courts  poasessin  ■ criminal  jurisdiction  for  their  soi’vices 
In  criminal  proceedings  aro  provided  in  Section.  13409,  K.s,  Mo# 
1939,  The  terminology  of  that  statute  clearly  entitles  the 
clerk  to  only  one  fee  for  every  indictment  returned  by  a grand 
jury,  one  fee  for  taking  and  entering  each  verdict  and  one  fee 
for  entering  a judgment*  It  Is  well  settled  that  statutes 
relating  to  court  costs  must  be  strictly  construed* 

•The  foregoing  statutes  and  authorities  are,  of  course, 
equally  as  applicable  to  magistrate  courts  as  to  circuit  courts. 


Conclusion. 


Therefore,  it  Is  the  opinion  of  this  department  that  where 
two  or  more  defendants  are  charged  jointly  by  the  same  Informa- 
tion for  a criminal  offense  in  the  magistrate  court,  and  are 
tried  together  and  found  guilty  or  enter  a plea  together,  the 
same  fees  are  chargeable  against  said  defendants  jointly  for 
the  services  of  the  clerk  of  the  magistrate  court  as  are  charge- 
able against  an  individual  defendant  under  the  same  circum- 
stances# However,  in  such  case  separate  fees  for  the  services 
of  the  prosecuting  attorney  are  chargeable  'to  each  defendant. 


■Respectfully  submitted, 


DAVID  DOFHRLLY 
Assistant  Attorney  general 


J.  f.  TAYLOR 
Attorney  general 
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DRAINAGE  DISTRICTS: 


County  court  drainage  districts  liable 
for  construction  of  or  replacement  of 
a collapsed  bridge  over  one  of  it's 
ditches . 


February  14,  1948 


Mr.  Joe  C.  Welborn 
Prosecuting  Attorney 
Stoddard  County 
Bloomfield,  Missouri 

Dear  Mr.  Welborn: 

This  will  acknowledge  receipt  of  your  letter  of  Febru- 
ary 14,  1948,  in  which  you  request  an  opinion  of  this  depart- 
ment. Omitting  caption  and  signature,  your  letter  is  as 
follows : 


FI  LED 

IS 


"It  has  become  necessary  for  a new  bridge 
to  be  constructed  over  a drainage  ditch 
of  a district  formed  by  the  County  Court. 
This  necessity  has  arisen  by  reason  of  the 
fact  that  the  present  bridge  has  collapsed. 
The  question  arises  as  to  whether  it  is  the 
duty  of  the  township,  (Stoddard  County  be- 
ing a county  with  township  organization) , 
the  drainage  district,  or  the  County  Court 
to  rebuild  the  bridge. 

"So  far  as  I can  tell,  the  law  is  somewhat 
confused  on  the  subject. 

"The  Supreme  Court  has  ruled  that  it  is  the 
duty  of  Circuit  Court  Drainage  Districts  to 
build  bridges  across  their  ditches  and  to 
maintain  them  until  they  are  declared  suffi- 
cient by  the  county  court.  State  ex  rel 
Medicine  Creek  D.D.,  224  S.W.  343  and  State 
ex  rel  vs  Big  Medicine  Drainage  District, 

196  S.W.  2nd  254.  They  base  these  rulings 
on  Section  12354,  R.S.  1939. 

"This  section,  12354  is  pretty  much  similar 
to  12427,  in  the  article  pertaining  to  coun- 
ty court  Drainage  Districts.  The  Supreme 
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Court  seems  to  base  their  conclusion  that 
the  drainage  district  is  liable  under  12354 
on  the  language: 

'Within  ten  days  after  a dredge 
boat  or  any  other  excavating  ma- 
chine shall  have  completed  a ditch 
across  any  public  highway,  a bridge 
adjudged  sufficient  by  the  County 
Court  of  said  County  or  Counties 
shall  be  constructed  over  such 
drainage  ditch  where  the  same 
crosses  such  highway  . . ' 

"There  is  no  such  provision  in  Section 
12427.  On  the  contrary,  there  is  this 
provision : 

'The  County  Court,  may,  when  the 
same  is  necessary-.,  cause  to  be 
constructed  or  enlarged,  any 
bridge  or  culvert  made  necessary 
by  the  crossing  of  any  ditch  con- 
structed by  a district  organized 
under  the  provisions  of  this 
article. ' 

"Apparently,  this  refers  to  the  County  Court, 
as  the  governing  body  of  the  Drainage  District. 

"I  am  aware  of  the  holding  in  Camden  Spe- 
cial Road  District  et  al  vs  Willow  Drainage 
District,  199  S.  W.  716,  which  holds  that 
a County  Court  Drainage  District  must  re- 
place a washed  out  bridge.  However,  the 
ruling  in  that  case  is  based  on  Section 
5564,  of  the  Revised  Statutes  of  1909, 
which  section  was  replaced  in  1929  and  I 
find  no  similar  section  in  the  present 
law. 

"It  will  cost  considerably  more  than  $100.00 
to  replace  the  bridge,  so  we  are  confronted 
with  Section  8824,  and  8825  in  so  far  as  li- 
ability of  the  township  is  concerned. 

"The  County  Court  has  never  adjudged  this 
bridge  sufficient,  so  far  as  I have  been 
able  to  determine.  The  bridge  collapsed 
from  a heavy  load,  not  from  a washout. 
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"I  would  appreciate  an  official  opinion 
from  you  as  to  the  agency  liable  for  re- 
placing the  bridge." 

In  answering  your  inquiry  it  is  necessary  that  we  deal 
with  two  types  of  drainage  districts;  those  organized  as  a 
result  of  a petition  filed  in  circuit  court  and  districts 
organized  by  the  county  courts.  The  drainage  district  about 
which  you  inquire,  was,  according  to  your  letter  organized 
by  the  county  court  of  your  county,  and  therefore,  we  must 
deal  primarily  with  the  statutes  and  decisions  referring  to 
that  particular  type  of  district. 

The  authority  of  the  county  courts  of  the  various 
counties  to  organize,  incorporate,  and  establish  drainage 
districts  is  conferred  by  Section  12398,  Mo.  Revised  Stat- 
utes Annotated,  which  provides  as  follows: 

"When  it  shall  be  conducive  to  the  public 
health,  convenience  or  public  welfare,  or 
when  it  will  be  of  public  utility  or  bene- 
fit, the  county  court  of  any  county  is  this 
state  shall  have  the  authority  to  organize, 
incorporate  and  establish,  drainage  districts 
and  to  cause  to  be  constructed,  straightened, 
widened,  altered  or  deepened,  any  ditch, 
drain,  natural  stream — not  navigable,  bank 
protection,  current  control,  or  watercourse, 
when  the  same  is  necessary  to  drain  or  pro- 
tect any  land  or  other  property.  The  word 
'ditch'  as  used  in  this  article  shall  be 
held  to  include  a drain,  watercourse,  bank 
protection,  current  control  or  levee  or  any 
drain,  watercourse,  bank  protection,  current 
control  or  levee  hereafter  constructed.  The 
petition  for  any  such  improvement  shall  be 
held  to  include  any  side,  lateral,  spur,  or 
branch,  ditch,  drain,  watercourse,  or  levee, 
the  lowering  of  any  lake,  the  protection  of 
the  banks  of  an  adjacent  stream  from  wash, 
cutting  or  erosion  or  any  other  work  neces- 
sary to  secure  fully  the  object  of  the  im- 
provement petitioned  for,  whether  the  same 
is  mentioned  in  such  petition  or  not:  PRO- 
VIDED, that  in  the  event  any  work  is  to  be 
done  upon  any  navigable  stream,  the  consent 
of  the  federal  government  shall  be  obtained 
to  make  such  improvement  or  improvements 
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before  the  actual  work  on  the  improvement 
shall  be  begun." 

The  question  to  be  settled  is  what  agency  shall  recon- 
struct a collapsed  bridge  across  one  of  the  ditches  of  the 
district.  There  are  three  possibilities  according  to  your 
letter.  They  are,  (1)  the  township  (your  county  having 
township  organization,  (2)  the  drainage  district  itself,  or 
(3)  the  county  court. 

Reserving  comment  on  any  liability  of  the  part  of  the 
township  until  later  in  the  opinion,  we  will  first  consider 
the  other  two  possibilities.  The  county  court  occupies  a 
peculiar  position  relative  to  drainage  districts  which  they 
form.  Such  districts  like  those  formed  in  circuit  courts 
are  public  corporations.  See  Graves  vs  Little  Tarkio  D.D. 
134  SW  (2)  70,  345  Mo.  557;  Thompson  vs  City  of  Malden,  118 
SW  1059.  As  can  be  seen  from  reading  the  Thompson  case, 
supra,  the  county  courts  have  charge  of  the  drainage  dis- 
tricts which  they  form.  In  said  case,  the  court  said: 

"The  County  Court  Drainage  Districts,  as 
shown  above,  are  public  corporations,  and 
are  subject  to  the  administration  by  the 

County  Courts  in  which  they  are  organized 
****************************************  11 

Also  see  Drainage  District  #23  vs  Hetlage,  102  SW  (2)  702, 
231  Mo  app  355. 

The  county  courts  are  given  authority  to  construct 
bridges  across  ditches  constructed  by  county  court  drainage 
ditches  under  Section  12427,  Missouri  Statutes  Annotated. 
Said  section  of  the  statute  provides,  in  part,  as  follows: 

"The  County  Court  may,  when  the  same  is 
necessary  for  the  public  health,  conve- 
nience or  welfare,  cause  to  be  constructed 
or  enlarged  any  bridge  or  culvert  made 
necessary  by  the  crossing  of  any  ditch  con- 
structed by  a district  organized  under  the 
provisions  of  this  article:  PROVIDED,  HOW- 
EVER, that  if  such  bridge  or  culvert  shall 
belong  to  any  corporation  other  than  the 
county,  the  county  clerk  shall  give  such 
corporation  notice  by  delivering  to  its 
agent  the  order  of  the  court  declaring 
the  necessity  for  constructing  or  enlarg- 
ing such  bridge  or  culvert.  A failure  to 
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construct  or  enlarge  such  bridge  or  culvert 
within  the  time  specified  shall  be  taken  as 
a refusal  to  do  said  work,  and  thereupon  the 
county  court  shall  proceed  to  let  the  work 
of  constructing  or  enlarging  the  same,  and 
assess  the  corporation  with  the  cost  thereof, 
the  county  clerk  shall  place  such  assessment 
on  the  tax  book  against  said  corporation,  to 
be  collected  as  taxes.  But  before  the  coun- 
ty court  shall  let  such  work,  they  shall  give 
to  the  agent  of  such  corporation  at  least 
twenty  days'  actual  notice  of  the  time  and 
place  of  letting  such  work,**************." 

It  will  be  seen  from  the  above  that  the  county  court  of 
the  various  counties  have  control  over  construction  of 
bridges  over  the  ditches  constructed  by  county  court  drain- 
age districts.  Therefore,  all  that  is  required  to  be  done, 
is  for  the  county  court  to  determine  if  a bridge  is  neces- 
sary for  the  public  health,  convenience  or  welfare,  and  if 
so,  then,  order  the  corporation  responsible  for  the  construc- 
tion or  upkeep  to  construct  or  reconstruct  such  bridge.  If 
such  order  is  not  complied  with,  then  the  county  court  may 
proceed  to  let  the  work  of  constructing  such  bridge  and 
assess  the  cost  against  the  corporation  responsible  for  the 
work. 


The  courts  of  this  state  have  on  several  occasions, 
passed  on  the  responsibility  for  the  construction  of  bridges 
across  county  court  drainage  districts.  The  first  case  to 
pass  directly  on  this  point  was  Camden  Special  Road  District 
et  al  vs  Willow  Drainage  District  199  SW  716,  (Mo.  app) . 

The  defendant  in  this  case  was  a drainage  district  incorpo- 
rated in  the  county  court  of  Ray  County.  The  Court  of 
Appeals  said: 

"*****  and,  since  we  have  seen  that  legisla- 
tive authority  is  granted  in  the  instance  of 
the  county  court  districts,  to  the  district 
itself  to  build  bridges  where  the  drain 
crosses  a public  highway,  and  since  the  cross- 
ing by  such  drain  is  the  destruction  of  the 
right  of  the  public  in  the  highway  (citing 
case) , it  should  follow  that  the  district 
may  be  compelled  to  perform  that  act  which 
it  is  authorized  to  perform  which  will  re- 
store the  public  use." 

Again  in  the  case  of  State  ex  rel  vs  Medicine  Creek, 
D.D.  224  SW  343,  l.c.  345,  284  Mo.  636,  the  Supreme  Court, 
in  speaking  of  a drainage  district  organized  in  a circuit 
court  stated  the  following: 
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"Since  the  counties  are  not  required  to 
build  these  bridges  the  drainage  districts 
must  do  so.  Furthermore,  it  seems  essen- 
tially just  that  the  burden  of  building 
bridges  made  necessary  by  the  digging  of 
drainage  district,  should  be  borne  by  drain- 
age district.  Drainage  Districts  are  in  a 
sense  public  enterprises,  and  they  have, 
very  properly,  been  greatly  encouraged  in 
this  state;  but  in  the  last  analysis  the 
benefits  which  flow  from  them  are  chiefly 
enjoyed  by  those  who  own  the  lands  which 
the  ditches  drain." 

The  decision  in  the  case  of  Camden  Special  Road  District 
vs  Willow  Drainage  District,  supra  was  apparently  based  on 
Section  5564,  Revised  Statutes  of  Missouri,  1909.  This 
section  of  the  statute  which  related  to  county  court  drain- 
age districts,  provided  that  the  three  commissioners  appoint- 
ed by  the  county  court  to  oversee  construction,  had  the 
power  to  do  any  and  all  acts  necessary  in  constructing  and 
repairing  all  the  property  of  the  drainage  district  which 
included  bridges. 

As  stated  in  your  request,  this  statute,  after  having 
been  reenacted  in  1919,  was  repealed  by  the  laws  of  1929  at 
#177.  However,  since  that  time,  the  principle  that  the 
drainage  district  should  construct  and  maintain  the  bridges, 
has  been  set  out  in  other  cases.  In  1931,  the  case  of 
Cunningham  Realty  Company  vs  Drainage  District  #6  of  Pemi- 
scot County,  40  SW  (2)  1086,  226  Mo.  app.  1,  was  decided  by 
the  Springfield  Court  of  Appeals.  In  speaking  of  the  ques- 
tion of  the  upkeep  of  bridges  in  county  court  drainage 
districts  that  court  said: 

"It  was  the  duty  of  the  district  to  main- 
tain them. " 

This  point  was  again  passed  on  in  the  case  of  Graves  vs 
Little  Tarkio  D.D.  #1,  134  SW  (2)  l.c.  79,  345  Mo.  557,  when 
the  Supreme  Court  of  Missouri  stated  as  follows: 

"The  fact  that  drainage  districts  have  been 
required  to  build  and  maintain  bridges  where 
their  ditches  cross  public  highways,  whether 
such  cost  was  provided  for  in  their  original 
plans  or  not,  would  also  indicate  that  the 
district  is  not  without  authority  to  incur 
indebtedness  in  excess  of  maximum  annual 
maintenance  income.  These  duties  and  obli- 
gations are  not  based  on  assets  or  income. 
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State  ex  rel  Chamberlin  v.  Grand  River 
Drainage  District,  311  Mo.  309,  326,  331, 

278  S.W.  388,  393,  395;  State  ex  rel.  Ashby 
v.  Medicine  Creek  Drainage  District,  284 
Mo.  636,  654,  224  S.W.  343,  346.  The  same 
is  true  of  County  Court  Drainage  District. 

Camden  Special  Road  District  v.  Willow  Drain- 
age District,  Mo.  App. , 199  S.W.  2nd  716; 
Cunningham  Realty  Co.  vs.  Drainage  District 
No.  6,  226  Mo.  App.  1,  22  40  S.W.  2nd  1086, 

1097.  " 

In  view  of  the  above  decisions,  this  department  feels 
that  it  is  the  duty  of  county  court  drainage  districts  to 
construct  and  maintain  bridges  across  its  ditches  whether 
they  need  repairs  or  reconstruction.  It  will  be  a very 
simple  matter  for  the  county  court,  as  the  administrative 
body  controlling  a drainage  district  to  order  a bridge 
reconstruction . 

Our  views  as  above  stated  will  dispose  of  any  possibil- 
ity of  there  being  liability  on  the  part  of  the  township. 

CONCLUSION 

Therefore,  it  is  the  opinion  of  this  department,  that 
where  a bridge  has  collapsed  over  ditch  dug  by  a county 
court  drainage  district,  it  is  the  duty  of  such  drainage 
district  to  replace  it. 


Respectfully  submitted. 


JOHN  S.  PHILLIPS 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  BGAR^,.OF  ERUCTATION:  School  board  members  ,_and  nonmembers 

. both  eligible  to  serve  on  county  board 
of  education! 

COMMON  SCHOOL  DISTRICT:  Board  of  directors  cannot  levy  tax  of 

sixty-five  cents  solely  for  building 
purposes  without  voter  approval. 


'b 


August  4,  1948 


Honorable  H.  L.  C.  Weier 
Prosecuting  Attorney 
Jefferson  County 
Festus,  Missouri 


t 


Dear  Mr.  Weier: 

This  is  in  reply  to  your  letter  of  recent  date  presenting 
two  questions  for  the  consideration  and  opinion  of  this  de- 
partment. Your  letter  is  as  follows: 

"The  County  Superintendent  of  Schools  has 
requested  that  I obtain  your  opinion  with 
regard  to  two  questions.  The  first  ques- 
tion is  whether  non-school  board  members 
are  eligible  to  serve  on  the  County  Board 
of  Education  under  Senate  Bill  307 , or  do 
such  members  have  to  be  School  District 
Board  members.  The  second  question  has  to 
do  with  whether  a common  school  board  has 
a right  to  levy  a tax  of  $ .66  on  the  t>100 
valuation  for  building  purposes  without 
the  consent  of  the  voters  of  the  school 
district  at  the  annual  meeting. " 

In  answer  to  your  first  question,  your  attention  is  di- 
rected to  Section  1 of  Senate  Bill  No.  307  of  the  64th  General 
Assembly,  which  provides  for  the  creation  and  duties  of  a county 
board  of  education  in  each  county.  Section  1 first  provides 
that  the  county  superintendent  of  schools  shall  call  a meeting 
of  the  members  of  the  boards  of  education  and  boards  of  directors 
of  the  various  school  districts  in  the  county  who  shall  proceed 
to  elect  a county  board  of  education  consisting  of  six  members, 
and  then  provides:  "Each  person  so  elected  shall  be  a cltisen 
of  the  United  States  and  of  the  State  of  Missouri,  a resident 
householder  of  the  county,  and  shall  be  not  less  than  twenty- 
four  years  of  age."  Further  provision  is  then  made  concerning 
residence  requirements. 
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The  above-quoted  provlalon  seta  out  the  only  qualifica- 
tions required  of  members  of  the  county  board  of  education. 
Nowhere  in  that  provision,  or  in  the  aot  as  a whole,  do  we 
find  requirements  as  to  further  qualifications  of  such  members. 
Prom  this  we  must  infer  that  the  qualifications  provided  for 
are  the  only  ones  Intended  by  the  Legislature.  The  statute  is 
plain  and  unambiguous , and  under  the  familiar  rules  of  statutory 
construction  in  such  cases  must  be  given  effect  as  written. 

Therefore,  both  members  of  the  boards  of  education  and 
boards  of  directors  of  the  various  school  districts,  and  per- 
sons who  are  not  members  of  such  boards,  are  eligible  for  elec- 
tion to  the  county  board  of  education,  providing  they  possess 
the  statutory  qualifications. 

s 

Your  seoond  Inquiry  presents  a question  concerning  the 
authority  of  the  board  of  directors  of  a common  school  distriot 
to  levy  a tax  of  sixty-five  cents  on  the  hundred  dollars  assessed 
valuation  for  building  purposes  without  voter  approval. 

Article  X,  Section  11(b)  of  the  Constitution,  limits  the 
tax  rate  which  may  be  imposed  by  a school  district  of  the  class 
under  consideration  to  sixty-five  cents  on  the  hundred  dollars 
assessed  valuation.  Section  10347,  Laws  of  1945,  page  1629, 
implements,  in  part,  that  constitutional  provision. 

It  will  be  noted  that  Section  10366,  Laws  of  1945,  pages 
893-896,  allows  sohool  moneys  received  by  a sohool  district  to 
be  disbursed  for  the  purposes  for  which  they  were  levied,  col- 
lected and  reoeived,  and  that  certain  funds  are  set  up  for  the 
accounting  of  all  sohool  moneys,  among  which  is  a "Building 
Fund"  for  the  furnishing,  repair  or  erection  of  a achoolhouse 
in  the  district. 

V/e  believe  it  evident  that  the  tax  which  is  levied  by  a 
school  distriot  without  voter  approval,  and  within  the  con- 
stitutional limitation,  is  for  all  school  district  purposes 
including  building  purposes,  under  no  theory  could  an  addi- 
tional tax  of  sixty-five  cents  on  the  hundred  dollars  assessed 
valuation  be  levied  without  voter  approval  solely  for  building 
purposes  within  the  school  distriot,  as  such  levy  would  be  in 
direct  contravention  of  the  constitutional  limitation. 

If  that  portion  of  the  moneys  received  by  a school  dis- 
trict, whioh  Is  allotted  for  building  purposes,  is  not  suffi- 
cient for  that  purpose,  a procedure  is  set  out  in  the  Constitu- 
tion and  statutes  whereby  the  tax  levied  for  distriot  purposes 
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without  voter  approval  can  be  Increased  for  a period  of  four 
years. 


Conclusion. 

Therefore,  It  is  the  opinion  of  this  department  that  both 
members  of  the  boards  of  education  and  boards  of  directors  of 
the  various  school  districts  in  a county,  and  persons  who  are 
not  members  of  such  boards,  are  eligible  for  election  to  the 
county  board  of  education. 

It  is  further  the  opinion  of  this  department  that  the 
board  of  directors  of  a common  school  district  cannot  levy 
without  voter  approval  a tax  of  sixty-five  cents  on  the  hundred 
dollars  assessed  valuation  solely  for  building  purposes  in  ad- 
dition to  the  tax  levied  for  all  school  district  purposes  within 
the  limitation  imposed  by  the  Constitution. 


Respectfully  submitted. 


DAVID  DONNELLY 
Assistant  Attorney  General 

APPROVED* 


J.  E.  TAYLOR  &/  'jB? 
Attorney  General  / 
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ELECTIONS:  Duty  of  Judge  to  assist  illiterate  voter* 


October  lij.,  I9I4.8 


Honorable  Joe  C*  welbom 
Prosecuting  Attorney 
Bloomfield,  Missouri 

Dear  Sir: 


V.e  have  received  your  request  for  an  opinion  of  this  depart- 
ment which  request  is  as  follows: 

"At  the  recent  primary  election  certain 
illiterate  voters  attempted  to  vote  with 
the  assistance  of  marked  sample  ballots* 

These  ballots  were  in  a generally  similar 
form  to  the  official  ballots*  The  ballots 
had  been  marked  and  the  voters  took  the 
ballot 8 to  the  election  Judges,  told  the 
Judges  they  were  illiterate,  and  told  the 
Judges  they  desired  to  vote  according  to 
the  way  that  the  ballot  was  marked* 

"in  one  particular  precinct  two  of  the 
judges  refused  to  assist  the  voters 
and  informed  the  voters  that  they  could 
not  use  the  marked  ballots*  The  judges 
proceeded  to  call  the  names  of  the 
various  candidates  off  to  the  voters 
and  required  the  voters  to  speak  back 
to  the  Judges,  the  names  of  the  persons 
for  whom  he  wished  to  vote*  In  several 
instances,  the  voter  stated  that  he 
wanted  to  vote  according  to  the  way  his 
-ample  ballot  was  marked,  but  the  Judge 
refused  to  look  at  the  same  ballot,  and 
refused  to  let  the  voter  use  the  sample 
ballot*  In  at  least  one  Instance,  an 
illiterate  voter,  because  he  was  not  • 
permitted  to  use  his  sample  ballot, 
refused  to  vote,  and  becaifse  he  insisted 
upon  using  his  sample  ballot  was  prevented 
from  voting  by  the  judges* 

"Previous  to  the  date  of  the  election,  I had  prepared  a 
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written  opinion  stating  that  the  Judges  should 
help  the  voters  to  vote  and  to  permit  them  to 
use  the  sample  ballot,  if  they  so  desired,  or 
to  use  any  other  memorandum  or  o&rd  which  they 
desired  in  preparing  their  ballots. 

"I  would  like  to  know  whether  or  not  the  Judges, 
by  their  action  in  preventing  the  voters  from 
using  the  sample  ballots,  and  particularly  in 
the  case  where  the  voter  was  prevented  from 
voting  entirely,  have  committed  a misdemeanor 
and  whether  or  not  the  Judges  would  be  liable 
' for  prosecution  for  their  action." 

i 

Seotion  ll606,  R.  s*  Mo*  1939,  provides  as  follows: 

"Any  elector  who  declares  under  oath  to  the 
Judges  of  election  having  charge  of  the  ballot 
that  he  cannot  read  or  write,  or  that  by  reason 
of  physical  disability  he  is  unable  to  mark  his 
ballot,  may  declare  his  oholce  of  candidates  to 
the  Judges  having  charge  of  the  ballots,  who, 
in  the  presence  of  the  elector,  shall  prepare 
the  ballot  for  voting  in  the  manner  hereinbefore 
provided:  Provided,  however,  that  the  provisions 
of  this  section  shall  not  be  construed  to  allow 
any  Judge  or  Judges  of  any  election  to  enter  a 
booth  for  the  purpose  of  assisting  any  elector 
in  preparing  his  ballot*  Such  Judges,  after 
reading  to  the  elector  the  contents  of  the  ballot, 
shall,  without  leaving  their  respective  positions, 
prepare  such  ballot  as  the  elector  may  dictate*" 

The  Supreme  Court  of  this  state  has  held  on  several  occasions 
that  election  laws  are  to  be  construed  liberally  in  aid  of  the 
right  of  suffrage*  See  Nance  v.  Kearbey,  25>1  Mo*  37lj.,  153  S*W. 
629;  Gramling  v*  Lawrence,  353  Mo*  1023,  185  S*ti*(2d)  3l3*  The 
section  in  question  was  so  construed  bv  the  Supreme  Court  in  the 
case  of  Hope  v*  Flentge,  II4.O  Mo*  390,  4I  S*W*  1002*  In  that 
case  the  court  was  considering  the  effect  of  the  failure  on  the 
part  of  the  Judges  to  require  the  oath  specified  in  the  section 
above  quoted  and  also  the  effect  of  a Judge's  entering  the 
voting  booth  with  a voter*  Speaking  on  this  question,  the  court 
said  (llj.0  Mo*, l*o*  l4.O3-lj.05): 

"It  will  be  observed  that  the  notice  of  counter 
contest  nowhere  charges  that  the  electors  named 
therein  fraudulently  accepted  assistance  without 
having  previously  taken  the  required  oath  nor 
that  ae  a matter  of  fact  they  could  read  or  write 
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or  were  not  so  disabled  they  could  not  mark 
their  ballots.  We  are  asked  to  hold  that 
the  failure  of  the  judges  to  require  suoh  a 
preliminary  oath  shall  disfranchise  the 
ignorant  voter  whose  illiteracy  compels 
him  to  call  upon  them  for  assistance. 

Though  too  ignorant  to  mark  out  his  own 
ballot,  he  is  required  to  instruct  the 
Judges  in  their  duties  by  insisting  they 
must  first  administer  the  oath  to  him. 

While  this  statute  requires  the  Judges 
to  assist  any  elector  who  deolares  under 
oath  that  he  can  not  read  or  write,  it 
does  not  say  they  shall  not  assist  others 
that  they  know  of  their  own  knowledge  can 
not  read  or  write.  Such  oases  must  often 
occur,  and  while  the  judges  should  require 
the  oath  if  they  are  doubtful  of  the 
elector's  inability,  still  it  would  be  a 
harsh  construction  to  rule  that  they  were 
guilty  of  conduct  whloh  should  disfranchise 
the  voter  if  they  failed  to  require  such 
oath  when  they  well  know  he  could  neither 
read  nor  write.  When  it  is  remembered 
that  our  election  judges  are  required  to 
be  ohosen  from  the  opposing  political  parties 
and  our  precincts  are  small,  the  oppor- 
tunities for  fraud  in  a voter  thus  assuming 
ignorance  are  so  very  slight  that  we  can  not 
believe  the  legislature  could  have  intended 
to  attach  suoh  a penalty  for  the  simple  act 
of  aiding  a voter  to  oast  his  ballot  without 
requiring  him  to  declare  under  oath  what  they 
already  knew  beforehand.  Suppose  an  eleotor 
with  both  arms  cut  off,  or  afflicted  with 
palsy,  or  blindness,  presents  himself,  and 
asks  to  have  his  ballot  prepared  by  the  Judges, 
are  we  to  say  that  the  Judges  must  go  through 
the  empty  form  of  administering  the  oath  as 
to  his  physical  disability?  I think  most 
clearly  not.  But  in  any  event  the  mere  fail- 
ure of  the  officer  to  perform  some  prescribed 
duty,  in  the  absence  of  any  fraud  or 
imposition  practiced  upon  the  voters,  will 
not  deprive  him  of  his  ballot  unless  the 
language  of  the  statute  allows  no  other 
alternative.  We  think  the  court  cor- 
rectly held  the  evidenoe  inadmissible 
under  the  allegations  of  the  notice  in  the 
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oounter  contest. 

"V.  Again  It  is  urged  that  the  court  erred 
In  not  permitting  the  conteatee  to  show 
that  In  the  case  of  certain  electors  the 
Democratic  Judges  went  Into  the  booths 
and  assisted  certain  electors  therein  named. 
Section  I4.78IJ.,  a part  of  which  has  already 
been  copied,  contains  this  proviso t 
♦Provided,  however,  that  the  provisions  of 
this  section  shall  not  be  construed  to 
allow  any  judge  or  judges  of  any  election 
to  enter  a booth  for  the  purpose  of 
assisting  any  elector  in  preparing  his 
ballot.  Suoh  Judges,  after  reading  to 
the  elector  the  contents  of  the  ballot, 
shall,  without  leaving  their  respective 
positions,  prepare  suoh  ballot  as  the 
elector  may  dictate. * Acts  1893.  P*  161*. 

"Here  again  was  a positive  violation  of  the 
law.  The  judges  had  no  right  in  the  booths 
and  yet  there  is  no  allegation  that  this 
misconduct  was  in  furtherance  of  a design 
to  unduly  influence  these  electors,  or  that 
they  were  in  fact  imposed  upon,  or  any 
advantage  taken  of  them  by  the  Judges.  The 
judges  rendered  themselves  amenable  for  a 
violation  of  the  law,  but  the  question  here 
is,  shall  this  unlawful  action  of  the  Judge 
disfranchise  the  illiterate  voter  for  whose 
protection  the  statute  made  provisionT  Must 
he  suffer  because  those  designated  by  the 
law  to  instruct  him  violate  the  lawT  To  so 
hold  would  establish  a precedent  whioh 
unscrupulous  partisan  officials  might  seize 
upon  to  nullify  a perfectly  fair  and  honest 
election.  It  is  a sound  distinction  of  the 
law  which  disfranchises  a voter  for  his 
own  failure  to  obey  the  plain  and  positive 
rules  adopted  to  secure  an  honest  expression 
of  the  will  of  the  people,  and  that  whioh 
refuses  to  punish  him  for  the  negleot  or 
misconduct  of  an  officer,  over  whose  con- 
duct he  has  no  control,  as  to  some  pro- 
vision which  the  legislature  has  not 
deemed  of  sufficient  importance  to  deolare 
a noncompliance  therewith  shall  avoid  the 
election  or  render  a ballot  illegal  and  void. 
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This  objection  can  not,  for  these 
reasons,  be  sustained." 

This  statement  shows  that  the  section  In  question  should 
be  so  construed  as  to  preserve  the  right  of  a person  to  vote 
and  not  to  deny  him  such  right  by  rigid,  arbitrary  construct- 
ion. 

In  the  situation  which  you  have  presented,  the  election 
judge,  by  demanding  that  the  prospeotive  voter  recite  orally  the 
names  of  the  persons  for  whom  he  wished  to  vote,  in  effeot 
deprived  such  person  of  his  right  to  do  so.  Obviously  this 
seotion  was  designed  to  aid  a olass  of  voters  whose  intelligence 
or  faculties  are  limited.  They  are  individuals  who  may  easily 
be  frightened  by  the  proceedings  at  a polling  place,  particu- 
larly by  an  obviously  hostile  Judge, 

The  statute  does  use  the  word  "dictate"  in  speaking  of  the 
voter's  indication  of  his  choice,  but  we  feel  that  to  require 
this  word  to  be  given  a strictly  technical  meaning  in  this 
seotion  would  be  wholly  oontrary  to  the  applicable  rules  of 
construction  referred  to  above.  In  addition,  the  word  'dictate" 
has  been  held  to  be  synonomous  with  "direot".  In  re  Hall's 
Estate,  51  N.Y.Sup.  (2d)  375.  377,  183  Misc.  858.  Certainly 
a request  that  the  Judge  mark  a ballot  in  accordance  with  a 
sample  ballot  presented  by  a voter  is  an  adequate  direction 
to  the  Judge. 

The  courts  of  this  state  have  not  considered  the  effeot  of 
a Judge's  failure  to  comply  with  this  section.  Courts  of  other 
states  have  held  that  the  duty  imposed  upon  Judges  of  election 
by  a statute  similar  to  this  is  mandatory.  See  Shaw  v.  Burnam, 
186  Miss.  61+7,  191  So.  1+81+.  Section  1+359,  R.  S.  Mo.  1939, 
provides} 

"If  the  Judges  and  clerks  of  any  election,  or 
any  of  them,  shall  willfully  nsgleot,  refuse  or 
omit  to  perform  any  duty  enjoined  or  required 
of  them  by  law  with  respect  to  holding  and 
conducting  such  election,  receiving  and  counting 
out  the  ballots  and  making  proper  return  thereof, 
or  shall  inspect  or  read  any  ballot  voted,  or 
dlsolose  the  name  or  names  of  any  of  the  candidates 
or  persons  voted  for  by  any  voters  at  such 
eleotion,  shall  be  deemed  guilty  of  a misdemeanor." 

We  feel  that  the  refusal  on  the  part  of  an  eleotion  judge  to 
mark  a ballot  for  an  illiterate  voter  in  the  circumstances  des- 
cribed by  you  amounts  to  a failure  to  perform  a duty  imposed 
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upon  him  by  law  and  is  therefore  a violation  of  the  seotlon  just 
quoted*  Such  would  seem  to  be  particularly  true  in  the  case 
presented  by  you  in  which  the  judge  refused  to  assist  the 
voter,  although  he  was  advised  by  you  as  prosecuting  attorney 
that  he  was  required  by  law  to  do  so* 


CONCLUSION 

✓ 

Therefore,  we  are  of  the  opinion  that  under  Section  ll606, 
R.  S*  Mo*  1939#  upon  the  presentation  by  an  Illiterate  voter  of 
a marked  sample  ballot  which  the  voter  states  indicates  the 
manner  in  which  he  wishes  to  vote,  the  eleotlon  Judge  is 
charged  with  the  duty  of  marking  the  ballot  for  such  voter 
according  to  such  sample  ballot,  and  that  the  failure  of  the 
Judge  to  do  so  is  a misdemeanor  under  Section  1*359,  R.  S.  Mo* 
1939. 


APPROVED:  Respectfully  submitted. 


77  M." TAYLOR '"ILL  F.  berry,  jr. 

Attorney  General  Assistant  Attorney  General 


WFBimw 


A V - 

MUNICIPAL  CORPORATIONS:  A municipality  and  a state  agency  of  the 

state  may  contract  and  cooperate  for  the 
purpose  of  building  a sewage  disposal  plant 
to  be  used  by  the  city  and  the  state  agency« 


March  10,  1948 


Honorable  V* alter  W • Whinrey 
Missouri  House  of  Representatives 
Jefferson  City,  Missouri 


Dear  Mr*  Whinreyi 

This  department  is  in  receipt  of  your  request  for  an  official 
opinion  which  reads  as  follows: 

"The  citizens  of  Mt.  Vernon  in  my  county 
have  requested  me  to  ask  you r opinion  sb 
to  whether  the  State  Sanitarium  and  their 
city  could  cooperate  in  building  a disposal 
plant*  Hie  state  institution  is  located 
outside  the  corporate  limits  of  the  city 
and  at  the  present  time  they  are  using  the 
same  lines  and  the  present  system  has  been 
out  grown*  They  are  either  are  going  to 
have  build  separate  systems  or  the  state 
will  have  to  assist  in  the  building  of  a 
new  sewer*  It  is  proposed  to  build  a dis- 
posal plant  that  can  be  Jointly  used*” 


Section  7403b,  Laws  of  Missouri,  1947,  page  401,  provides  as 
follows : 


"Any  municipality  or  political  subdivision  of 
this  state,  as  herein  defined,  may  contract 
and  cooperate  with  any  other  municipality  or 
political  subdivision,  or  with  an  elective  or 
appointive  official  thereof,  or  with  a duly 
authorized  a ency  of  the  United  States,  or 
of  this  siate.  or  with  other  states  or  their 
municipalities  or  political  subdivisions  for 
the  planning,  development,  construction, 
acquisition  or  operation  of  any  public  im- 
provement or  facility,  or  for  a common  serv- 
ice; provided,  that  the  subjeot  and  purposes 
of  any  such  contract  or  cooperative  action 
made  and  entered  into  by  such  municipality 
or  political  subdivision  shall  be  within  the 
scope  of  the  powers  of  such  municipality  or 
political  subdivisions*  If  such  contract 
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or  cooperative  action  shall  be  entered  into 
between  a municipality  or  political  sub- 
division and  an  elective  or  appointive 
official  of  another  municipality  or  politi- 
cal subdivision,  said  contract  or  cooper- 
ative action  must  be  approved  by  the  govern- 
ing body  of  the  unit  of  government  in  which 
such  elective  or  appointive  official  resides," 
(Underscoring  ours) 

Under  the  provisions  of  the  above  act  the  City  of  Mt.  Vernon 
may  contract  and  cooperate  with  the  Division  of  Health  of  the 
Department  of  Public  Health  and  Welfare  for  the  purpose  of  build- 
ing a disposal  plant  to  be  used  for  the  disposal  of  the  sewage  of 
the  city  and  the  State  Sanltorium  at  Mt.  Vernon. 


CONCLUSION 


It  is,  therefore,  the  opinion  of  this  department  that  under 
the  provisions  of  7403b,  Laws  of  Missouri,  page  401,  that  the 
City  of  Mt,  Vernon,  Missouri  may  contract  and  oooperate  with  the 
Division  of  Health  of  the  Department  of  Public  Health  and  Welfare 
to  build  jointly  a sewage  disposal  plant  to  be  used  jointly  by 
the  City  of  Mt,  Vernon  and  the  State  Sanltorium  at  Mt,  Vernon, 


Respectfully  submitted. 


ARTHUR  M.  0*KBii:Pi!: 

Assistant  Attorney  General 

AMO  'Ktmw 


APPROVED: 


J.  E.  TAYLOR-/^ 
Attorney  General 


Section  3 (c).  Article  IX  .of  the 
Constitution  is  self-enforcing; 
and  it  is  the  duty  of  the  State 
Board  of  Education  to  enforce 
said  provision* 


schoois:  ■ r 

CONSTITUTIONAL  LAW 


Honorable  IJubert  Wheeler 
Commissioner  of  Education 
Jefferson  City,  Missouri 


Dear  Mr,  Wheeler: 


We  have  your  letter  of  recent  date  which  reads 
as  follows} 


"Inquiry  has  come  to  the  State  Department 
of  Education  about  the  constitutional  pro- 
visions of  this  State  relative  to  differences 
in  wages  of  teachers  because  of  race  or 
color.  These  eonmuni cations  indicate  that 
in  some  cases  differences  are  permitted  in 
wages  of  teachers  having  the  same  training 
and  experience  because  of  race  or  color. 


The  new  state  Constitution  of  1945  provides 
in  paragraph  3,  Section  3 of  Article  IX, 
as  follows: 


•No  school  district  which  penults 
differences  in  wages  of  teachers 
having  the  same  training  and 
experience  because  of  race  or 
color,  shall  receive  any  portion 
of  said  revenue  or  fund, • 


As  far  as  this  Department  can  determine, 
this  constitutional  provision  has  not  been 
implemented  by  legislation. 

Section  10390,  S,B«  100,  Laws  of  1947  pro- 
vides in  part  that  the  State  Board  of  Educa' 
tion  shall  annually,  before.  August  31, 
apportion  the  public  school  fund  for  the 
benefit  of  the  schools  In  the  manner  pro- 
vided by  law.  This  law  further  provides  ' 
that  the  County  Clerk  of  each  county  shall 
make  a summary  report  of  all  school  appli- 
cations and  forward  thorn  to  the  State  Board 
of  Education  on  or  before  July  15  each  year 
These  reports  contain  specific  Information 
to  be  used  as  the  basis  for  calculating  the 
apportionment,  as  provided  by  law. 
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In  th#  opinion  of  the  Attorney  General  to 
this  Department  August  18,  1941,  it  wae 
ruled  that  the  State  Superintendent  of 
Publio  Schools  cannot  question  the  appli- 
cation and  certification,  but  oust  make  the 
apportionment  according  to  the  figures  pre- 
sented In  such  application  And  certification. 

X shall  appreciate  your  advice  and  ^ffloial 
opinion  in  regard  to  the  following  quest ions t 

1.  Is  the  constitutional  provision, 
graph  3,  Section  3.  Article 
self-enforolng  without  leg is-  / 

latlve  implementation  to  direct 
the  proper  authority  for  requiring 
compliance  with  the  actT 

2.  If  the  constitutional  act  is  self- 
enforcing  without  legislation,  who 
is  vested  with  the  power  to  deterw 
mine  whether  or  not  there  is  discrimi- 
nation in  any  particular  oase,  and  who 
is  to  take  the  necessary  steps  to 
enforce  this  constitutional  pro vision? 

3.  Slnoe  the  law  requires  the  State  Board 
of  S&uoation  to  apportion  school 
money  to  districts  bassd  on  the 
County  Clerk's  certified  reports, 
would  eaoh  particular  case  of  dis- 
crimination require  court  action  for 

a declaratory  Judgment  in  order  that 
the  State  School  Money  may  be  denied 
a dlstrlot  by  the  State  Board  of 
EdnoatlonY* 

The  first  question  to  determine  is  whether  or  not 
the  constitutional  provision  referred  to  in  your  letter 
is  self-enforcing.  In  other  words,  is  said  constitutional 
provision  so  worded  and  constructed  that  it  must  be 
followed  by  those  oharged  with  enforcing  the  lave  of 
the  state,  or  does  it  have  to  be  implemented  by  legislation  ' 
by  the  General  Assembly? 

The  general  rule  by  whloh  it  may  be  determined 
whether  a constitutional  provision  is  self- enforcing 
wae  stated  by  our  Supreme  Court  in  the  case  of  State 
ex  inf.  v.  Ellis  325  Mo.  154,  28  3.V.  2d,  363,  365,  as 
follows: 


"The  general  rule  la  thus  stated  In  12  C .J. 
p.  729 t 

\ 

' It  le  within  the  power  of  those  who 
adopt  a constitution  to  make  some  of  its 
provisions  self-executing,  with  the  objeot 
of  putting  it  beyond  the  power  of  the 
leglelature  to  render  such  provisions 
nugatory  by  refusing  to  pass  laws  to  oarry 
then  into  effect.  • • * 

'Constitutional  provisions  are  self- 
exeoutlng  when  there  le  a manifest  intention 
that  they  should  go  into  immediate  effect, 
and  no  ancillary  legislation  is  necessary 
to  the  enjoyment  of  a right  given,  or  the 
enforcement  of  a duty  imposed.1 

And  further,  page  730: 

'A  constitutional  provision  designed  to 
remove  an  existing  mlsohlef  should  never  be 
construed  as  dependent  for  its  efficiency 
and  operation  on  the  legislative  will.'" 

The  sane  rule  was  stated  with  approval  in  the 
later  ease  of  State  ex  Inf.  v.  tfymore  343  Wo.  98, 

119  S.9.  2d  941,  947. 

Again  in  the  late  ease  of  State  ex  rel.  v.  Smith 
194  S.W.  2d,  302,  304,  our  Supreme  Court  eta  ted  the 
sane  general  principle  in  a little  different  language, 
which  is  as  follows: 

"Another  way  of  stating  this  general,  govern- 
ing principle  ie  that  a constitutional  pro- 
vision is  self- executing  if  there  is  nothing 
to  be  done  by  the  legislature  to  put  it  in 
operation.  In  other  words,  it  must  be 
regarded  as  self- executing  if  the  nature 
and  extent  of  the  right  conferred  and  the 
liability  imposed  are  fixed  by  the  Consti- 
tution itself,  so  that  they  oan  be  determined 
by  an  examination  and  construction  of  its 
terms,  and  there  is  no  language  indicating 
that  the  subject  is  referred  to  the  legls-  - 
lature  for  action." 


When  we  apply  the  foregoing  rules  of  confttruotlon 
to  the  constitutional  provision  mentioned  in  your  letter, 
we  think  there  is  no  question  but  what  said  constitutional 
provision  is  eelf-enforolng.  Said  constitutional  provision 
leaves  nothing  to  be  done  by  the  Legltlature  to  put  it  into 
operation.  There  is  nothing  in  the  language  of  the  pro* 
vision  which  suggests  thAt  something  must  be  done  by  the 
Legislature  before  said  provision  shall  be  effective.  Said 
provision  squarely  lays  down  the  provision  that  if  a school 
district  makes  a discrimination  in  the  wages  of  teaohere 
having  the  same  training  and  experience  because  of  the 
race  or  oolor  of  the  teachers,  it  shall  receive  no  state 
revenue.  Ve  do  not  see  what  the  Legislature  could  do  to 
add  to  the  protection  thus  given  teachers,  and  oertalnly 
the  Legislature  could  not  take  anything  from  the  protection 
thus  granted.  Furthermore,  we  think  that  it  would  be  a 
matter  of  common  knowledge  that  questions  of  raolal  die* 
crimination  were  very  much  before  the  Constitutional  Con- 
vention and  the  public  at  the  time  of  the  adoption  of  the 
constitutional  provision  under  consideration,  and  evidently 
the  Constitutional  Convention  and  the  people  had  in  mind 
remedying  a situation  which  they  considered  existed  at  that 
time.  Under  the  rules  of  construction  above  cited,  when 
such  a situation  exists,  ths  constitutional  provision 
should  not  be  construed  as  bsing  dependent  for  its  efficiency 
end  operation  on  the  legislative  will.  If  this  were  not 
the  rule,  the  will  of  the  people  as  solemnly  declared  in 
their  constitution  could  be  easily  thwarted  by  the  lnaotlon 
of  the  Legislature. 

It  is,  therefore,  our  opinion  that  Seotion  3 (o). 

Article  IX  of  the  Constitution  of  1945  is  self-enforcing 
and  that  no  legislation  is  necessary  to  implement  said 
provision  or  to  make  it  effective.  / 

We  now  turn  to  the  question  as  to  who  shall  sss  that 
said  constitutional  provision  is  obeyed  and  mads  effective. 

Section  10390,  P.  500,  L.  1947,  provides  for  the 
apportionment  of  the  public  sohool  fund.  Said  seotion 
provides  that  "The  state  board  of  sduoatlon  shall,  annually, 
before  August  31,  apportion  ths  public  school  fund  applied 
for  the  benefit  of  the  public  echools  in  the  manner  provided 
by  law.*  It  should  be  observed  at  this  point  that  ths 
constitutional  provision  under  discussion  is  part  of  ths 
law  as  pointed  out  above.  9ald  Section  10390  then  sets 
out  ths  basis  for  calculating  the  apportionment  to  the 
various  districts.  Said  section  further  provides  as  follows: 
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•The  clerk  of  each  school  district  shall 
make  a report  and  forward  to  the  oounty 
superintendent  of  schools  between  June 
15  and  June  30  of  each  year,  showing  the 
number  of  teachers  employed,  the  total 
number  of  days'  attendance  of  all  pupils, 
the  length  of  the  school  term,  the  average 
attendance,  the  number  of  days  taught  by 
sach  teacher,  the  SAlary  of  each  teacher, 

.aqi,  .gfrhgr  Inf  tariff?  tlpn  that  tfre  stojg 
board,  of  educat Ion. .^a^reaulre^  ( Emphasis 
ours.)  The  aforesaid  report  shall  be  sworn 
to  before  a notary  public  or  the  county 
clerk.  After  the  reports  are  properly 
made  the  comity  superintendent  of  schools 
shall  approve  same  and  turn  them  over  to 
the  county  olerk  before  July  5.  The  county 
olerk  shall  make  a summary  of  all  these 
reports  and  forward  to  the  state  board  of 
education,  on  or  before  July  15,  a report 
showing  the  total  number  of  teachers  em- 
ployed In  the  county,  and  the  total  number 
of  days'  attendance  of  all  pupils  In  the 
oounty,  the  number  of  teaohers  employed  for 
the  full  term  and  the  number  for  half  terms, 
and  the  number  whose  salary  Is  one  thousand 
dollars  or  more  per  year,  3ffld  sMh.gttttE 

,s.tflt.g„.ba.ardQ^  .tlUP.atlpn. 
mav  require.  Cephas  Is  ours. ) 

By  the  foregoing  provision  the  State  Board  of 
Education  is  authorized  to  require  from  the  district 
olerks  and  county  clerks  any  information  it  may  need 
in  order  to  apportion  the  funds  according  to  law.  In 
order  for  the  State  Board  of  Eduoatlon  to  apportion 
the  sohool  fund  according  to  law,  including  the 
constitutional  provision  under  discussion,  it  would 
need  information  regarding  the  training  and  experience 
of  teachers  and  also  their  racial  status.  It  could 
easily  obtain  this  information  by  requiring  the  district 
olerks  and  the  county  clerks  to  furnish  such  information. 

The  responsibility  of  the  State  Board  of  Education 
for  enforcing  the  constitutional  provision  under 
discussion  is  further  emphasized  by  Section  8,  p.  1641, 

L.  1945,  which  prescribes  generally  the  duties  of  the 
State  Board  of  Education.  Said  seotlon  reads  in  part 
as  follows: 
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• Provided  further,  that  the  state 
board  of  eduoatlon  shall  hare  authority 
and  It  shall  be  the  board's  duty: 

First— to  carry  out  the  educational 
policies  of  the  state  relating  to  public 
schools  as  may  now  or  hereafter  be  pro- 
vided by  law.  ♦ • • 

Third— to  cause  to  be  assembled  such 
Information  relative  to  the  public  schools 
of  the  state  as  will  refleot  continuously 
their  condition  and  management. 

Fourth— to  require  of  county  clerks  or 
treasurers,  boards  of  education  or  other 
* school  officers,  recorders  and  treasurers 
of  cities,  towns  and  villages,  copies  of 
all  records  by  them  required  to  be  made, 
and  all  such  other  Information  In  relation 
to  the  funds  and  condition  of  sohools  and 
the  management  thereof  as  may  be  deemed 
necessary.  * * • 

Sixth— to  provide  blanks  suitable  for 
use  by  officials  In  reporting  the  Infor- 
mation required  by  the  board.  • • • • 

It  will  be  seen,  therefore,  that  It  le  the  duty 
of  the  State  Board  of  Education  to  provide  blanks 
suitable  for  use  by  offlciale  in  reporting  the 
information  required  by  the  board.  It  le  made  the 
duty  of  the  State  Board  of  Sduoatlon  to  require  such 
information  ae  will  refleot  the  "management”  of  the 
various  schools.  If  the  management  of  suoh  schools 
le  making  a discrimination  between  teachers  having 
tha  same  training  and  experience  because  of  their 
raoial  status,  suoh  information  should  be  shown  on 
the  blanks  provided  by  the  State  Board  of  Eduoatlon. 
One  of  the  educational  policies  of  the  state  le  that 
no  suoh  discrimination  should  bs  made,  and  the  duty 
to  see  that  such  policy  is  carried  out  Is  lodged  with 
the  State  Board  of  Education,  and  said  board  Is  given 
ample  authority  to  see  that  such  policy  Is  carried 
out. 
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It  la,  therefore,  our  opinion  that  the  State 
Board  of  Education  ie  charged  with  the  responsibility 
of  seeing  that  the  constitutional  provision  under 
discussion  is  enforced  and  that  such  board  has  the 
authority  to  require  of  the  olerks  of  school  districts 
and  also  the  county  clerks  suon  information  as  will 
enable  it  to  determine  whether  the  discrimination 
prohibited  by  said  constitutional  provision  exists 
in  any  particular  case. 

What  we  have  said  above  answers  your  third  question 
which  was  "would  each  particular  oaee  of  discrimination 
require  court  action  for  a declaratory  Judgment  in 
order  that  the  State  School  woney  may  be  denied  a 
district  by  the  State  Board  of  Education?"  As  pointed 
out  above,  the  State  Board  of  Education  may,  by  proper 
efforts,  have  before  it  the  information  from  which  it 
can  determine  whether  said  constitutional  provision 
ie  being  violated.  If  the  State  Board  of  Education 
determines  that  ahy  school  district  is  violating  the 
anti-discrimination  provision  of  the  constitution  above: 
referred  to,  it  should  deny  such  school  district  any 
portion  of  the  public  school  fund.  If  the  school 
district  thus  denied  state  funds  should  consider  the 
action  of  the  State  Board  of  Education  arbitrary  and 
unwarranted,  such  district  could  resort  to  legnl  remedies 
to  compel  the  State  Board  of  Education  to  apportion 
it  its  proper  share  of  said  funds.  The  State  Board 
of  Eduoatlon  could  Justify  a refusal  of  public  funds 
to  a district  only  upon  a showing  by  the  -reports  reacning 
its  office  of  faots  which  dearly  showed  that  the 
dlstrlot  was  guilty  of  violating  the  constitutional 
provision  under  discussion,  but  if  such  reports  showed 
such  a discrimination,  the  State  Board  of  Education 
could  not  be  compelled  to  apportion  funds  to  the 
offending  district. 

Conclusion 

it  is,  therefore,  the  opinion  of  this  offloe  that 
(1)  Section  3 (c).  Article  IX,  Constitution  of  1945,  is 
self-enforcing,  (2)  it  is  the  duty  and  responsibility 
of  the  Stats  Board  of  Eduoatlon  to  determine  whether 
said  constitutional  provision  ii  being  violated  by  any 
school  district  and  (3)  it  would  not  bs  necessary  that 
a court  aotlon  be  had  before  the  State  Board  of  Education 
could  determine  whether  or  not  there  had  been  a discrimi- 
nation by  any  particular  district* 

Tours  very  truly, 


APPROVED: 

J.  E.  TAYLOR, 


1 


nnr* 


H.  KAY, 

Assistant  Attorney  General 


Attorney  General 


T 
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SCHOOLS : 


Senate  Bill  No.  4 of  t&e  6Vth  General  Asb 


fSmbly 


JUNIOR  COLLEGES:  applies  to  junior  colleges. 


August  5,  1948 


Honorable  Hubert  Wheeler 
Commissioner,  Dept,  of  Education 
Jefferson  City,  Missouri 


Dear  Mr.  Wheeler: 

This  is  in  reply  to  your  letter  of  recent  date  presenting 
the  following  question  for  the  consideration  and  opinion  of 
this  department: 

"Since  Junior  colleges  are  organized  in 
public  school  districts  in  this  State, 
as  provided  In  Section  10565,  instead  of 
specific  laws  creating  state  colleges 
and  universities,  would  the  requirement 
in  Section  10574  for  giving  instruction 
in  the  Constitution  of  the  United  States 
and  of  the  State  of  Missouri,  and  in 
American  History,  including  the  study  of 
American  institutions  apply  to  junior 
colleges  the  same  as  for  state  colleges 
and  universities?" 

The  provisions  of  Senate  Committee  Substitute  for  Senate 
3ill  No.  4 of  the  64th  General  Assembly,  pertaining  to  this 
question,  are  found  In  the  Laws  of  Missouri,  1947,  Volume  I, 
page  492,  as  follows: 

Sec.  10373.  "In  all  public  and  private 
schools  located  within  the  State  of 
Missouri,  except  privately  operated  trade 
schools,  commencing  with  the  school  year 
next  ensuing  after  the  passage  of  this 
Act,  there  shall  be  given  regular  courses 
of  Instruction  in  the  Constitution  of  the 
United  Status  and  of  the  State  of  Missouri, 
and  in  American  history,  including  the 
study  of  Amerioan  Institutions." 
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Seo.  10374.  "Such  Instruction  in  the 
Constitution  of  the  United  States  and  of 
the  State  of  Missouri,  and  in  American 
history,  including  the  study  of  American 
institutions,  shall  begin  not  later  than 
the  opening  of  the  Seventh  Grade,  and 
shall  continue  in  the  high  school  courses 
and  in  the  courses  in  state  colleges  and 
universities  and,  to  an  extent  to  be  de- 
termined by  the  State  Commissioner  of 
education." 

This  department  ruled  in  an  opinion  tofur,  C.  A.  Phillips, 
Chairman  of  the  Committee  oh  Accredited  Schools  and  Colleges, 
University  of  Missouri,  Columbia,  Missouri,  dated  August  7, 

1947,  that  the  courses  in  the  Constitution  of  the  United  states 
and  of  Missouri,  and  in  American  history,  including  the  study 
of  Amerioan  institutions,  in  accordance  with  Senate  Committee 
Substitute  for  Senate  Bill  No.  4 of  the  64th  General  Assembly, 
must  be  included  in  all  grade  schools,  commencing  with  the 
seventh  grade  and  continuing  through  high  school,  and  in 
oourses  in  state  endowed  colleges  and  universities,  to  an 
extent  to  be  determined  by  the  State  Commissioner  of  Education. 

Under  the  provisions  of  Section  10565,  Laws  of  Missouri, 

1946,  page  1667,  any  public  school  district  in  this  state 
which  now  has  or  hereafter  may  have  a fully  accredited  high 
school  may  provide  for  two-year  college  courses  in  such  schools, 
on  the  approval  of  and  subject  to  the  supervision  of  the  State 
Board  of  Education.  And  according  to  Section  10567,  R.  S.  Mo. 
1939,  any  school  districts  making  provision  for  the  teaching  of 
such  college  oourses  are  entitled  to  participate  in  the  regular 
apportionment  of  the  public  funds  in  accordance  with  the  pro- 
visions of  Section  10390,  R.  3,  1939  (as  reenacted.  Laws  of 

1947,  pa  'o  497),  as  far  as  the  same  is  applicable. 

The  question  now  arises  as  to  whether  such  colleges  oora- 
monly  known  and  referred  to  as  junior  colleges  are  state 
colleges  within  the  meaning  of  Senate  Committee  Substitute 
for  Senate  Bill  No.  4,  supra.  Public  schools  are  schools 
established  under  the  laws  of  the  state  and  maintained  at  the 
public  expense  by  taxation.  Newman  v.  Schlarb,  50  pac.  (2d) 

36,  l.o.  39  (Supreme  Court  of  Washington).  A public  sohool 
is  one  that  derives  its  support  in  whole  or  in  part  from  mpneys 
raised  by  taxation.  Cooke,  County  Superintendent  of  Schools, 
v.  Sohool  Dist.  No.  12,  21  Pac.  496,  l.c.  497  (Supreme  Court 
of  Colorado). 
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There  is  no  question  but  that  the  Junior  colleges  under 
consideration  were  established  under  the  laws  of  this  state 
and  are  maintained  at  least  in  part  at  public  expense.  Sec- 
tion 10373,  supra,  a general  section,  provides  that  said 
courses  shall  be  given  in  till  public  and  private  schools. 
Section  10374,  supra,  is  more  specific  in  providing  that  suoh 
instruction  shall  begin  not  later  than  the  opening  of  th6 
seventh  grade  and  shall  continue  in  the  high  school  courses 
and  in  the  courses  in  the  state  colleges  and  universities. 

The  terns  "school"  and  "college"  convey  the  same  idea,  dif- 
fering only  in  grade.  State  v.  Erickson,  75  Mont.  429,  l.c. 
441  (Supreme  Court  of  Montana). 

, The  fact  that  said  junior  colleges  do  not  reoeive 
specific  annual  or  biennial  appropriations  as  such  for  their 
support,  as  do  the  University  of  Missouri,  Lincoln  University 
and  the  various  state  colleges,  is  of  no  significance  since 
said  Junior  colleges  were  established  under  the  laws  of  this 
state,  are  subject  to  the  supervision  of  the  State  Board  of 
Education  and  receive  the  regular  apportionment  of  public 
funds.  It  cannot  be  seriously  contended  that  said  Junior 
colleges  are  private  colleges  in  any  sense  of  the  word  or 
fall  in  any  other  such  classification.  On  the  other  hand, 
it  is  manifestly  clear  that  they  are  state  colleges  within 
the  legal  contemplation  of  said  Senate  Committee  Substitute 
for  Senate  Bill  No.  4,  supra. 

Conclusion. 

Therefore,  it  is  the  opinion  of  this  department  that 
Senate  Committee  Substitute  for  Senate  Bill  No.  4 of  the  64th 
Seneral  Assembly,  requiring  instruction  in  the  Constitution 
of  the  United  States  and  of  the  State  of  Missouri,  and  in 
Amerioan  history,  including  the  study  of  American  institutions, 
to  be  given  in  the  state  colleges  and  universities,  applies  to 
junior  colleges  established  under  the  provisions  of  Section 
10565,  Laws  of  Missouri,  1945,  page  1667. 


Respectfully  submitted. 


APPROVED: 

J.  E.  TA YL OR //£? 
Attorney  Qener 


DAVID  DONNELLY 

Assistant  Attorney  General 
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\ ELECTIONS:  Townships  only  entitled  to  representation 

COMMITTEEMAN:  when  county  court  has  not  recognized  city 

wards  as  election  districts. 


May  20,  1948 


Honorable  Hugh  P.  Williamson 
Prosecuting  Attorney 
Callaway  County 
Pulton,  Missouri 

Dear  Mr.  Williamson: 

This  is  in  reply  to  your  request  of  recent  date  for  an 
opinion,  which  reads  as  follows: 

"I  would  like  to  have  an  opinion  as  to 
the  proper  manner  in  which  the  positions 
of  committeeman  and  commltteewoman,  re- 
spectively, should  be  filled  in  Pulton 
Township  in  the  August  primary. 

"Fulton  Township  is  composed  of  the  city 
of  Pulton  and  some  outlying  territory. 

The  city  is  divided  into  four  wards  for 
the  purposes  of  city  elections  only.  The 
township  is  divided  into  six  election 
precincts  for  the  purpose  of  voting  for 
county  offices.  These  election  precincts 
cross  ward  lines  and  may  consist  df 
districts  both  within  and  without  the 
city  limits. 

"Should  there  b^  printed  on  the  ballot 
names  for  committeemen  and  committee- 
women  for  the  wards  and  also  for  the 
township,  or  should  there  only  be  printed 
on  the  ballot  the  names  of  those  who  have 
filed  for  Pulton  Township  as  a whole?" 

Section  11482,  R.  S.  Mo.  1939,  provides  as  follows: 

"The  county  courts  of  the  several  counties 
in  this  state  shall  have  power  to  divide 
any  township  in  their  respective  counties 
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into  two  or  more  election  districts,  or  to 
establish  two  or  more  election  precincts 
in  any  township,  and  to  alter  such  election 
districts  and  precincts,  from  time  to  time, 
as  the  convenience  of  the  inhabitants  may 
require. " 

As  we  understand  the  facts,  as  embodied  in  your  opinion, 
the  county  court  has  divided  the  township  of  Fulton  into  six 
election  precincts  but  has  not  seen  fit  to  make  coincident  the 
boundaries  of  these  precincts  with  the  boundaries  of  the  wards 
in  the  city  of  Fulton.  Therefore,  it  would  seem  that  the 
county  court  has  not  declared  the  wards  of  the  city  of  Fulton 
as  election  districts. 

The  statute  providing  for  the  election  of  committeemen 
and  commltteewomen  is  Section  11572,  R.  S.  Mo.  1939*  which 
reads,  in  part,  as  follows: 

"At  the  August  primary  each  voter  may 
write  in  the  3pace  left  on  the  ballot 
for  that  purpose  the  names  of  a man  and 
a woman,  qualified  electors  of  the  pre- 
cinct, or  voting  district  as  the  case  may 
be,  for  committee  men  for  such  township, 
or  voting  district,  and  the  man  and  the 
woman  receiving  the  highest  number  of 
votes  in  such  township,  or  election  dis- 
trict, shall  be  the  members  of  the  party 
committee  of  the  county,  or  in  the  case 
of  a city  not  within  the  county,  of  the 
city  of  which  such  voting  precinct,  or 
district  is  a part:  * * *. ' 

(Underscoring  ours. ) 

We  have  seen  above  that  the  county  court  ha3  not  provided 
for  the  wards  of  the  city  of  Fulton  to  be  voting  districts.  We 
are  of  the  opinion  that  because  of  the  language  used  in  Section 
11572,  supra,  "as  the  case  may  be, " that  without  this  designa- 
tion the  wards  are  not  entitled  to  representation  on  the  party 
committees  of  the  county.  This  particular  section  of  the  stat- 
utes has  not  been  passed  upon  by  the  courts  of  this  state  with 
this  factual  situation  in  vl ew,  but  the  Supreme  Court  of  the 
State  of  Minnesota,  in  passing  upon  an  analogous  situation  in 
an  early  case,  said  in  the  course  of  their  opinion: 
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"*  * * The  mere  creation  of  village  organ- 
izations within  townships,  for  the  purposes 
of  local  government,  could  not  be  deemed  to 
have  abrogated,  as  to  such  municipalities, 
the  statute  regulating  elections  for  other 
than  local  purposes.  Nor  would  the  fact 
that  very  extensive  and  complete  powers  as 
to  local  affairs  had  been  conferred.  Justify 
the  conclusion  that  it  was  intended  that  such 
villages  should  constitute  separate  election 
districts  for  the  purpose  of  elections  per- 
taining only  to  the  affairs  of  the  county  and 
of  the  state.  * * *" 

(Stemper  v.  Higgins,  37  N.  W.  95,  1.  c.  96). 

Thus,  the  fact  that  the  city  of  Pulton  has  been  divided 
into  wards  for  municipal  purposes  is  not  binding  upon  the  county 
court  when  dividing  the  township  of  Fulton  into  election  dis- 
tricts. Nor  are  the  six  election  districts  as  established  by 
the  county  court  in  Pulton  Township  entitled  to  representation 
on  the  party  committees,  due  to  the  provisions  of  Section  11579* 
R.  S.  Mo.  1939*  which  reads  as  follows: 

"The  word  'county1  as  used  in  this  article 
shall  include  the  several  counties  of  this 
state  and  the  city  of  St.  Louis,  and  the 
word  'precinct'  and  the  words  'election 
districts'  shall  include  and  refer  to  wards 
or  townships  as  the  case  may  require,  but 
shall  not  apply  to  any  subdivision  less 
than  a ward  within  any  city  subdivided  into 
wards,  or  to  any  subdivision  less  than  a 
township  in  any  county." 

By  the  provisions  of  Section  11579*  supra,  it  is  clear  that 
no  less  a subdivision  than  a township  in  a county  is  entitled  to 
committee  representation  unless,  as  indicated  above,  the  county 
court  has  recognized  city  wards  as  election  districts  by  estab- 
lishing coincident  boundary  lines. 

It  is  our  view  of  the  law  that  the  offices  to  be  filled  at 
the  August  primary  are  committeeman  and  commit tee woman  from 
Pulton  Township. 
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Conclusion 


It  is  the  opinion  of  this  department  that  unless  the  county 
court  has  recognized  city  wards  as  election  districts  within  the 
township  the  wards  are  not  entitled  to  representation  on  the 
party  committees  of  the  county,  but  representation  should  be, 
limited  to  one  committeeman  and  one  committeewoman  for  the  whole 
township.  This  opinion  is  not  applicable  to  counties  of  the 
first  class  and  the  City  of  St.  Louis. 


Respectfully  submitted. 


JOHN  R.  BATY 

Assistant  Attorney  General 


APPROVED: 


TTOm 

Attorney  General 


JRB:ml 


Double “Jeopardy : Failure  to  support  children  is  a^contin- 
uing  offense  and  one  conviction  therefor  will  not  prevent 
subsequent  conviction  for  some  offense  on  another  day,  and 
will  not  subject  person  charged  to  double  jeopardy. 


June  17th,  1943, 


Hon,  Robert  P.C,  Wilson,  111, 

Prosecuting  Attorney, 

Platte  County, 

Platte  City,  Missouri, 

Dear  Mr.  YtiJson: 

x ^ ' 

This  will  acknowledge  receipt  of  your  letter  of  Kay 
45th,  1943,  in  which  you  request  a.i  opinion  of  this  de- 
partment, Tour  letter,  omitting  caption  and  signature,  is 
as  follows; 

s 

" ^ respectfully  request  the  opinion  of  your 
office  on  the  following: 

• 

A,  the  husbana  of  B,  is  arrested  and  convict- 
ed under  the  provisions  of  section  44*0,  Laws 
Missouri,  1947*  He  receives  a jail  sentence'. 

Is  released,  and  thereafter,  without  good  cause 
fails  and  refuses  to  provide  adequate  food  and 
clothing  for  his  small  children.  May  another 
prosecution  be  carried  to  a conviction,  or 
double  jeopardy?" 

For  a solution  to  this  problem,  the  provisions  of 
Section  44*0,  laws  of  Missouri,  1947,  must  be  examined. 
This  statute  prescribes  the  following; 

" If  any  man  shall,  without  good  cause,  fail, 
neglect  of  refuse  to  provide  adequate  food, 
clothing,  lodging,  medical  or  surgical  atten- 
tion  for  such  wife;  or  if  any  lan  or  wo  lan  * 
shall,  without  good  cause,  fail,  neglect  or 
refuse  to  provide  adequate  food,  clothing, 
lodging,  medical  or  surgical  attention  for  his 
or  her  child  or  children,  born  in  or  out  of 
wedlock,  under  the  age  of  sixteen  years,  or  if 
any  other  person  having  the  legal  care  or  cus- 
tody of  such  minor  child,  shall  without  good 
cause,  fail,  refuse  or  neglect  to  provide 
adequate  food,  clothing,  louging,  medical  or 
surgical  attention  for  such  child,  whether  or 
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not,  in  either  such  case  such  child  or  children 
by  reason  of  such  failure,  neglect  or  refusal 
shall  actually  suffer  physical  or  material  want 
or  destitution;  or  if  any  man  shall  leave  t:  e 
wtate  of  Mssourl  and  shall  take  up  his  abode 
in  so  e other  state,  and  shall  leave  his  wife, 
child  or  children,  in  the  ctate  of  Missouri,  and 
shall,  without  just  cause  or  excuse,  fail  neglect 
or  refuse  to  provide  said  wife,  child  or  child- 
ren, with  adequate  food,  clothing,  lodging,  medi- 
cal or  surgical  attention,  then  such  person  shall 
be  deemed  guilty  of  a misdemeanor;  ana  it  shall 
be  no  defense  to  such  charge  that  some  person  or 
organization  other  t:  an  t e defendant  has  furn- 
ished food,  clothing,  lodging,  edical  or  sur- 
gical attention  for  said  wife,  child  or  child- 
ren and  he  or  she  shall,  upon  conviction,  be 
punished  by  imprisonment  in  t >e  county  jail 
not  more  than  one  year,  or  by  fine  not  exceed- 
ing one  thousand  dollars  («1,000)  or  by  both 
such  fine  and  imprisonment.  Ho  other  evidence 
shall  be  required  to  prove  that  such  man  was 
married  to  such  wife  than  would  be  necessary 

' to  prove  such  fact  in  a civil  action,” 

« 

In  your  request  for  an  opinion  you  state  that  the  hus- 
band was  arrested  and  convicted  under  the  provisions  of  the 
above  statute.  You  did  not  state  whether  he  was  convicted 
of  the  crime  of  abandon  lent  or  of  failure  to  support  his 
wife  and  children.  This  section  of  the  statutes  regulates 
two  separate  ana  distinct  crl  ies,  that  of  abandon  ®nt  of 
wife  or  children  and  that  of  failing  to  provide  the  neces- 
sary food,  clothing,  lodging  and  jsdical  and  surgical  atten- 
tion for  his  wife  or  children*  In  the  case  of  Miller  vs  Gerk, 
27  3W  (2)  444,  1 c 445,  the  Court  stated  as  follows; 

”As  re-enacted  by  the  legislature- in  1^21  w en  the 
disjunctive  was  substituted  for  the  conjunctive, 
the  statute  now  in  effect  denounces  two  offenses, 
though  they  are  not  usually  regarded  as.  being 
wholly  separate,  distinct  and  disassoci&bed:  the 
first  being  the  cri  e of  abandon  ent  and  the  sec- 
ond of  failure  to  support," 

However,  in  our  present  state  of  facts,  the  subsequent  vio- 
lation is  that  of  failing  to  provide  adequate  food  and  cloth- 
ing for  his  s tall  children.  If  the  offense  for  which  he  had 
been  convicted  was  that  of  abandon,  lent , ti.e'n  a prosecution 
in  which  he  was  charged  with  failing  to  provided  food  and 
clothing  could  not  subject  him  to  double  jeopardy  since  the 
offenses  are  separate.  The  only  question  then  remaining  is, 
if  the  conviction  was  based  on  a charge  of  failure  to  provide 
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support,  food  or  clothing  for  his  chidren,  then  will  a sub- 
sequent charge  for  the  same  offense  subject  him  to  double 
jeopardy. 

We  wj.ll  assume  for  the  purposes  of  this  opinion  t at 
he  is  charged  on  each  occasion  with  the  same  crime,  of  fail- 
ing to  provide  food  and  clothing  for  his  children.  Such  a 
s ate  of  facts  was  discussed  in  the  case  of  Miller  vs  Gerk, 
supra.  The  Court  in  discussing  that  case  made  t e following 
statement : 

n abandonment  in  its  strict  cense  occurs  whenever 
the  parent  separates  from  or  deserts  the  child; 
and  once  the  offense  has  been  committed,  it  would 
. t*eera  that  there  could  be  no  second  offense,  unless 
the  parent  returns  to  tr.e.  discharge  of  his  parent- 
al duty  and  asain  deserts  is  child*  (Citing 
cases)  Not  so,  however,  with  the  offense  of  fail- 
ure to  support,  for  inas  uch  as  t e parentis  ob- 
ligation to  support  his  child  is  a continuing  one 
so  also  is  his  offense  for  failure  to  meet  his 
obligation,  within  the  age  limits  fixed  by  the 
statute  which  defines  the  offense." 

Under  the  aoove  decision  this  department  just  i’inu  that 
the  offense  of  failure  to  support  children  is  a contin- 
uing one  and  the  fact  that  a person  has  been  convicted  once 
for  that  offense  will  not  act  as  a bar  to  another  prosecut- 
ion and  conviction. 

But  the  question  arises  as  to  how  often  the  offense 
can  occur.  In  16  Corpus  Juris  266  we  find  the  following 
statement  wit);  reference  to  continuing  offenses; 

"***  But  it  is  not. a bar  to  & subsequent  pros- 
ecution for  continuing  t e offense  there- 
after. oach  day  during  which  it  continued,  con- 
stitutes a separate  offense  and  wii.1  support 
a separate  prosecution,  provided  the  inform- 
ation or  indictment  alleges  such  specific  day, 
and  t e state  confines  its  proof  to  the  date 
.alleged." 

There  see  s to  be  no  authority  in  this  state  which 
passes  on  this  particular  point  but  under  the  above  state- 
ment, it  is  the  opinion  of  this  department  that  each  day 
that  a parent  fails  to  provide  clothing,  lodging,  food 
and  medical  and  surgical  attention  to  his  children  con- 
stitutes a separate  and  distinct  offense. 


- * 
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It  is  therefore  the  opinion  of  t is  department,  that 
the  failure  of  a parent  to  provide  food,  clot.-ing,  lodging 
or  ledical  and  surgical  attention  to  his  children  is  a con- 
tinuing offense  and  the  fact  that  one  conviction  has  been 
had  against  an  individual  on  such  a charge  will  not  prevent 
a subsequent  prosecution  and  conviction  on  the  sa^ie  charge 
on  another  subsequent  date,  each  day  the  offense  continues 
constituting  a separate  and  distinct  offense. 


Respectfully  sub  ait ted, 


Ji  «M  S.  PHILLIPS, 

Assistant  Attorney  General, 


APPROVED: 


J.d.  TAYLtft. 
Attorney  General. 


s 
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CITIES:  Cities  of  third-class  may  acquire  land" f«r  airport 

' withput  boundaries  of  said  city  and  in  another 
AIRPORTS:  county.  However,  in  the  absence  of  specific  legis- 

lation, said  city  cannot  exercise  police  power  for 
violations  of  regulations  and  laws  on  said  afrport. 


July  10,  1948 


Honorable  Hugh  P.  Williamson 
Prosecuting  Attorney 
Callaway  County 
Fulton,  Missouri 

Dear  Sir: 

This  will  acknowledge  receipt  of  your  request  for  an 
opinion,  which  reads: 

"I  would  like  to  have  an  opinion  upon 
the  following  set  of  facts: 

"Jefferson  City,  located  in  Cole  County, 
has  purchased  land  in  Callaway  County 
to  be  used  as  a Municipal  Airport.  Can 
Jefferson  City  policemen  police  this 
Jefferson  City  Airport  located  in  Calla- 
way County;  can  they  make  arrests  on 
that  airport  property  on  violations  of 
the  law  which  occur  there,  and  can  they 
then  take  the  person  arrested  into  Cole 
County  for  trial." 

It  is  well  established  that  the  General  Assembly  of 
this  State  has  the  power  to  pass  legislation  specifically 
authorizing  cities  to  exercise  police  powers  and  regulations 
over  land  they  acquire  for  airport  or  airport  landing  fields 
that  lie  outside  the  boundaries  of  said  cities.  However,  a 
careful  search  fails  to  disclose  wherein  any  general  assembly 
of  this  State  has  specifically  enacted  such  legislation  , un- 
less such  authority  can  be  found  in  the  use  of  such  words  as 
"maintain,  operate  and  regulate,"  as  used  in  the  statutes 
authorizing  cities  to  construct  and  operate  airports  or  land- 
ing fields  outside  the  boundaries  of  said  city,  which  we  shall 
deal  with  later  on  In  this  opinion. 

In  Pearson  v.  Kansas  City,  55  S.W.  (2d)  485,  1.  c.  491, 
the  court  said: 

"There  is  also  another  feature  of  this 
case  which  distinguishes  it  from  any 
of  the  other  cases  referred  to  herein. 
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That  is:  The  police  station  and  the 
elevator  therein  was  entirely  under 
the  control  of  the  police  board,  which 
was  a state  agency.  State  ex  rel.  Field 
v.  Smith  (Mo.  Sup.)  49  S.  W.  (2d)  74; 

American  Fire  Alarm  Co.  v.  Board  of  Police 
Commissioners,  285  Mo.  581,  227  S.  W.  114. 

A municipal  corporation  has  no  inherent 
police  power,  but  derives  it  solely  from 
delegation  by  the  state.  19  R.C.L.  800, 

Sec.  108;  43  C.  J.  205,  Sec.  204.  'The 
protection  of  life,  liberty,  and  property, 
and  the  preservation  of  the  public  peace 
and  order,  inevery  part,  division,  and 
subdivision  of  the  state,  is  a governmen- 
tal duty,  which  devolves  upon  the  state, 
and  not  upon  its  municipalities,  any  fur- 
ther than  the  state,  in  its  sovereignty , 
may  see  fit  to  impose  upon  or  delegate 
it  to  the  municipalities.'  State  ex  rel. 

Hawes  v.  Mason,  153  Mo.  23,  loc.  cit.  43, 

54  S.  W.  524,  529;  see,  also.  State  ex  rel. 
Reynolds  v.  Jost,  265  Mo.  51,  175  S.  W.  591, 

Ann.  Cas.  1917D,  1102;  Strother  v.  Kansas 
City,  283  Mo.  283,  223  S.  W.  419;  State  ex 
rel.  Board  of  Police  Commissioners  v. 

Beach,  325  Mo.  175,  28  S.  W.  (2d)  105.  In 
this  state,  the  Legislature  had  not  seen 
fit  to  delegate  completely  to  Kansas  City 
the  function  of  maintaining  a police 
department,  but  had  retained  control  thereof 
in  the  state  by  placing  upon  the  Governor 
of  the  State  the  duty  of  appointing  the 
police  board  which  would  have  charge  of  such 
functions  there.  While  the  police  board 
was  in  charge  of  the  station,  there  was 
nothing  the  city  could  do  about  it.  As  said 
in  19  R.  C.  L.  1114,  Sec.  394:  'The  rights 
and  powers  of  a municipality  are  subject  to 
the  will  and  control  of  the  legislature, 
and  it  lies  within  the  power  of  the  legis- 
lature to  take  the  control  of  some  municipal 
department  out  of  the  hands  of  the  municipality 
and  turn  it  over  to  some  board  of  state  officers. 
When  this  has  been  done,  upon  rudimental  princi- 
ples of  justice  the  municipality  cannot  .be  held 
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liable  for  the  negligence  of  such  officers, 
regardless  of  the  nature  of  the  function 
which  they  are  administering.'" 

Under  Section  277,  page  902-903,  Volume  37,  Am.  Jur., 
the  rule  is  laid  down  that  police  power  of  municipalities 
exists  solely  by  virtue  of  legislation  or  constitutional  grant, 
and  reads: 


"The  prevailing  view  in  this  country  is 
that  the  police  power  of  municipalities 
exists  solely  by  virtue  of  legislative 
or  constitutional  grant. 

"In  some  American  cases,  particularly 
those  dealing  with  such  important  police 
functions  as  protecting  the  public  health 
or  guarding  the  public  safety  from  such 
dangers  as  fire  hazards,  there  have  from 
time  to  time  appeared  statements,  inti- 
mations, and  dicta  that  certain  police 
powers  are  Inherent  in  municipalities 
from  the  very  fact  of  their  organization. 

Many  of  these  broad  statements  can  be 
explained  on  the  basis  that  the  courts 
really  had  in  mind  implied  powers,  as 
the  entire  context  of  the  opinions  shows, 
and  in  the  various  jurisdictions  where 
such  broad  statements  concerning  inherent 
municipal  police  powers  have  been  made  in 
certain  opinions,  the  courts  on  numerous 
other  occasions  and  in  later  opinions  have 
reiterated  the  well-established  American 
doctrine  that  municipal  corporations  have 
such  police  powers  only  as  are  expressly 
given  or  necessarily  implied." 

Cities  derive  their  authority  to  construct  and  operate 
airports  and  landing  fields  under  and  by  virtue  of  the  follow- 
ing provisions:  Section  15122,  R.S.  Mo.  1939,  authorizes 
cities  to  acquire,  maintain,  operate  and  regulate,  in  whole  or 
in  part,  alone  or  Jointly,  or  concurrently  with  others,  airport 
or  landing  fields  within  or  without  the  limits  of  such  cities, 
and  reads: 
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"The  local  legislative  body  of  any  city, 
including  cities  under  special  charter, 
village  or  town  in  this  state  is  hereby 
authorized  to  acquire,  by  purchase  or 
gift,  establish,  construct,  own,  control, 
lease,  equip,  improve,  maintain,  operate, 
and  regulate,  in  whole  or  in  part,  alone 
or  jointly  or  concurrently  with  others, 
aLrports  or  landing  fields  for  the  use 
of  airplanes  and  other  aircraft  either 
within  or  without  the  limits  of  such 
cities,  villages,  or  towns,  and  may  use 
for  such  purpose  or  purposes  any  property 
suitable  therefor  that  is  now  or  may  at 
any  time  hereafter  be  owned  or  controlled 
by  such  city,  village,  or  town.” 

Furthermore,  Section  15124,  R.S.  Mo.  1939*  declares 
such  land  acquired  for  airports  or  landing  fields  to  be  for 
a public  purpose  and  as  a matter  of  public  necessity. 

Section  15126,  R.S.  Mo.  1939*  which  is  a part  of  the 
same  article  as  are  the  foregoing  provisions;  namely.  Article 
3,  Chapter  123,  R.S.  Mo.  1939*  authorizes  the  legislative  body 
of  a city  to  construct  and  operate  an  airport  or  landing  field, 
or  said  city  may  vest  jurisdiction  for  the  construction,  im- 
provement, equipment,  maintenance  and  operation  of  such  air- 
port or  landing  field  in  some  officer  or  board  of  the  city, 
or  may  by  franchise  or  contract  authorize  others  to  do  same. 

It  further  authorizes  the  legislative  body  of  the  city  to 
adopt  regulations  and  establish  fees  or  charges  for  the  use 
of  said  airport  or  landing  field,  and  reads: 

”The  local  legislative  body  of  a city, 
including  cities  under  special  charter, 
village,  town  or  county  which  has 
established  an  airport  or  landing  field 
and  acquired,  leased,  or  set  apart  real 
property  for  such  purpose  may  construct, 
improve,  equip,  maintain,  and  operate 
the  same,  or  may  vest  jurisdiction  for 
the  construction,  improvement,  equipment, 
maintenance,  and  operation  thereof,  in 
any  suitable  officer,  board  or  body  of 
such  city,  village,  town  or  county,  or 
may  by  franchise  or  contract  authorize 
others,  in  whole  or  in  part,  to  construct. 
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equip,  maintain,  and  operate  the  same. 

The  expense  of  such  construction,  im- 
provement, equipment,  maintenance  and 
operation  shall  be  a city,  village, 
town  or  county  charge,  in  whole  or  in 
part,  as  the  case  may  be.  The  local 
legislative  body  of  a city,  village, 
town,  or  county  may  adopt  regulations 
and  establish  fees  or  charges  for  the 
use  of  such  airport  or  landing  field." 

The  62nd  General  Assembly  repealed  Section  15125,  R.S. 
Mo.  1939;  and  enacted  in  lieu  thereof  a section  known  as 
Section  15125,  which  merely  authorizes  cities  to  acquire  by 
purchase  property  for  an  airport  or  landing  field.  Subse- 
quent thereto,  the  63rd  General  Assembly  passed  a law,  page 
1315;  Laws  of  Missouri  19^-5;  authorizing  cities,  towns  and 
counties  to  purchase  sites  and  construct  and  operate  air- 
fields in  such  counties  or  near  such  cities  and  towns,  and 
reads: 


"In  appreciation  of  the  services  of 
our  gallant  Armed  Forces  and  to  per- 
petuate the  memory  of  their  heroic 
achievements  in  the  war  against 
Germany,  Japan  and  their  Allies  and 
to  promote  the  advancement  of  aviation 
in  the  name  of  those  who  gave  their 
lives  as  members  of  our  gallant  Armed 
Forces  in  the  war  against  the  aforesaid 
enemies,  cities,  towns  and  counties 
are  hereby  authorized  to  purchase  sites 
and  construct  and  operate  air  fields  in 
such  counties  or  near  such  cities  and 
towns  and  to  receive  free  technical 
advice  from  the  Department  of  Resources 
and  Development.  Provided  further  that 
when  any  city,  town  or  county  in  Mis- 
souri shall  certify  to  the  Governor  that 
it  has  appropriated  a specific  sum  for 
the  aforesaid  purpose  and  Is  ready  to 
proceed  with  the  purchase  or  construc- 
tion of  such  air  fields  a like  sum  not 
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exceeding  ten  thousand  dollars  ($10,000.00) 
shall  be  alloted  to  said  city,  town  or 
county  from  the  appropriation  hereinafter 
made  for  such  purpose  but  said  sum  shall 
be  released  to  such  city,  town  or  county 
only  after  the  Department  of  Resources  and 
Development  has  certified  to  the  Governor 
that  In  their  judgment  the  air  field  In 
question  Is  desirable  and  In  the  interest 
of  the  development  of  aviation  and  that 
the  funds  proposed  are  adequate  to  com- 
plete the  project;  and  provided  further 
that  cities,  towns  or  counties  are  hereby 
authorized  to  receive  Federal  grants  in 
addition  to  all  other  grants  or  funds 
made  available  for  such  purpose  under 
this  act." 

While  there  are  some  decisions  in  other  states  holding 
that  police  power  in  such  cases  may  be  implied,  we  believe 
Missouri  does  not  follow  such  decisions.  We  find  only  one 
decision  in  this  state  wherein  this  question  is  discussed 
at  any  length,  that  is  as  to  the  municipality's  exercising 
police  powers  over  a municipal  airport  outside  the  boundaries 
of  said  municipality,  and  that  is  in  Chambers. v.  City  of 
St.  Louis,  29  Mo.  5^3,  l.c.  575i  wherein  the  court  held  that, 
by  the  act  authorizing  a city  to  hold  land  beyond  her  limits 
for  objects  connected  wltn  the  purposes  of  said  corporation 
and  necessary  for  her  prosperity  and  welfare,  it  was  in- 
tended that  over  such  places  she  could  exercise  such  police 
powers  as  would  be  required  to  make  them  answer  the  purposes 
for  which  they  were  designed.  In  so  holding,  the  court  said, 
1.  c.  57^: 


"It  is  not  denied  but  that  the  city,  under 
her  charter,  could  take  all  the  lands 
devised  to  her  within  her  limits,  if  the 
devise  had  been  to  her  own  use,  uncoupled 
with  the  trust  to  which,  by  the  terms  of 
the  devise,  it  was  subjected.  But  it  is 
maintained  that,  as  to  the  lands  outside 
of  her  limits,  she  could  only  take  them 
for  the  specific  purposes  enumerated  in 
the  section  to  which  reference  has  been 
made;  and  it  is  insisted  that  the  enumera- 
tion of  the  particular  purposes  for  which 
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lands  may  be  held  beyond  the  limits  of 
the  city  is  an  exclusion  of  all  other 
purposes  for  which  lands  thus  situated 
may  be  held.  But  the  force  of  this 
argument  is  broken,  when  we  consider 
that,  independently  of  the  powers  con- 
ferred by  the  charter,  the  city  had, 
under  the  section  of  the  act  concerning 
corporations  above  cited,  a power  to 
hold  such  lands,  without  regard  to  their 
locality,  as  may  be  necessary  for  the 
purposes  of  the  corporation;  and  the 
third  section  of  the  same  act  declares 
that  such  power  shall  be  in  addition  to 
any  power  that  may  be  conferred  by  the 
charter.  Statutes  in.  pari  materia  are 
to  be  construed  so  that  they  may  all 
stand.  A repeal  of  the  statute  by 
implication  is  not  favored  in  law. 

Lands  held  by  the  city  beyond  her  limits 
would  be  held  by  her  as  by  any  individual 
proprietor,  and  her  powers  over  them 
would  only  be  commensurate  with  those 
enjoyed  by  private  owners.  But,  by 
authorizing  her  to  hold  lands  beyond  her 
limits  for  objects  Intimately  connected 
with  the  purposes  of  the  corporation  and 
highly  necessary  for  her  prosperity  and 
welfare,  it  was  intended  that,  over  such 
places,  she  should  exercise  such  police 
powers  as  would  be  required  in  order  to 
make  them  answer  the  purposes  for  which 
they  were  designed.” 


In  Volume  6l,  Am.  Law  Review,  we  find  wherein  a very 
exhaustive  study  has  been  made  relative  to  this  question, 
and  reads  in  part: 


"Where  a city  has  legally  acquired  an 
outside  source,  it  is,  of  course,  subject 
to  liability  for  negligence  just  as  fully 
as  if  the  whole  water  system  were  within 
the  city's  limits.  In  the  nature  of  the 
case  it  must,  also,  compensate  riparian 
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owners.  But  suppose  a city  has  acquired 
water  rights  in  some  river,  lake,  or 
watershed,  may  it  also  exercise  police 
jurisdiction  therein  to  prevent  pollution 
or  the  destruction  of  dams,  mains,  and 
other  works?  The  statutes  and  charters 
in  a number  of  cases  seem  to  confer  this 
power  of  police,  but  the  decisions  of  the 
high  state  courts  have  little  to  say  upon 
the  subject.*  * *” 

In  the  same  Volume  6l  of  the  Am.  Law  Review,  pages 
689-690,  more  is  said  of  how  far  a municipality  may  exercise 
police  power  outside  of  said  municipality,  and  reads: 

"The  boundaries  of  the  city  set  down  in 
its  charter  may  then  be  said  to  define 
the  territorial  limits  of  its  agency  as 
a governmental  agent  of  the  state.  It 
is  perhaps  for  this  reason  that  the 
courts  are  united  in  refusing  to  imply 
any  power  on  the  part  of  cities  to  ex- 
ercise police  powers  beyond  their  limits. 

It  is  obvious  that  such  power  could  not 
be  implied  without  getting  the  courts 
into  serious  difficulties  in  trying  to 
define  the  extent  of  the  powers  Inferred. 

Should  they  extend  for  one  mile,  or  two 
miles,  or  over  the  entire  county  or  even 
farther?  The  safest  course  and  the  only 
proper  one  for  the  courts  is  to  construe 
a city's  police  powers  to  be  limited  to 
its  ordinary  area  unless  the  charter  or 
laws  clearly  provide  otherwise.  Even 
the  powers  expressly  granted  to  a city  ' 
over  adjacent  areas  are  to  be  construed 
strictly  so  as  to  prevent  cities  from 
doing  what  the  legislature  has  not 
authorized.  Thus  a power  'to  direct 
the  location  of  markets  or  slaughter- 
houses' for  two  miles  beyond  the  city 
is  not  a power  to  prohibit  such  estab- 
lishments in  this  entire  zone." 


Hon.  Hugh  P.  Williamson 


-9- 


Section  122,  page  736-737,  Vol.  37,  Am.  Jur.,  we  find 
the  general  rule  that  municipalities  have  no  extraterritorial 
police  powers  in  the  absence  of  some  constitutional  provision 
or  statute  granting  that  authority,  and  reads: 

"The  primary  purpose  of  a municipal  cor- 
poration is  to  contribute  toward  the 
welfare,  health,  happiness,  and  public 
interest  of  the  inhabitants  of  such  cor- 
poration, and  not  to  further  the  interests 
of  those  residing  outside  its  limits; 
therefore,  the  general  rule  is  that 
municipal  corporations  have  no  extraterri- 
torial powers,  but  their  jurisdiction  ends 
at  the  municipal  boundaries  and  cannot, 
without  specific  legislative  authority, 
extend  beyond  their  geographical  limits. 

The  legislature  may,  however,  confer 
jurisdiction  upon  municipal  corporations 
for  sanitary  and  police  purposes,  and  for 
license  regulation  under  the  police  power, 
over  territory  contiguous  to  the  corpora- 
tion. * * *" 

Section  116,  Volume  37,  Am.  Jur.,  in  part,  reads: 

"As  has  been  noted,  municipal  corporations 
possess  and  can  exercise  only  such  powers 
as  are  expressly  conferred,  or  those 
necessarily  or  fairly  implied  from  or 
incident  to  those  expressly  conferred,  or 
those  essential  to  the  accomplishment  of 
the  declared  objects  and  purposes  of  the 
corporation.  * * * * Power  conferred  upon 
a municipality  to  do  all  things  that  in 
the  discretion  of  the  governmental 
authority  may  seem  necessary  for  the  good 
order  and  welfare  of  the  municipality 
grants  only  the  right  to  exercise  a dis- 
cretion within  the  scope  of  the  power 
conferred.  The  charter  or  statute  by 
which  the  municipality  is  created  is  its 
organic  act.  Neither  the  corporation 
nor  its  officers  can  do  any  act,  make  any 
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contract,  or  incur  any  liability,  not 
authorized  thereby,  or  by  the  legislative 
act  applicable  thereto.  All  sets  beyond 
the  scope  of  the  powers  granted  are  void." 

In  view  of  the  foregoing  authorities  and  decisions,  we 
are  of  the  opinion  that  Chambers  v.  City  of  St.  Louis,  supra, 
wherein  it  was  held  that  it  was  intended  the  city  should 
exercise  such  police  powers  as  would  be  necessary  to  carry 
out  the  purpose  for  which  designed  is  more  or  less  dictum 
and  not  sufficient  authority  for  vesting  in  the  authorities 
of  Jefferson  City,  Missouri,  police  power  over  the  airport 
or  landing  field  located  in  Callaway  County,  Missouri.  This 
was  indicated  in  the  note  at  the  bottom  of  page  651,  Vol. 

6l,  Am.  Law  Review,  hereinabove  referred  to.  Said  note 
stated  that  part  of  the  foregoing  decision  referred  to 
relative  to  the  municipality's  having  implied  police  power 
is  merely  dictum. 

Therefore,  we  shall  examine  the  statutes  wnich  permit 
said  municipality  to  acquire  land  outside  the  boundaries  of 
said  municipality  for  an  airport  or  landing  field  to  de- 
termine if  there  is  any  specific  police  power  vested  in  said 
municipality  under  such  act. 

Section  15122,  R.S.  Mo.  1939*  authorizes  cities  to  operate 
and  regulate  airports  and  landing  fields  within  or  without  the 
limits  of1  said  cities.  Can  we  say  that  the  Legislature,  by 
using  such  words.  Intended  the  city  should  exercise  police  power 
over  said  airports  or  landing  fields  located  outside  of  said  city 
to  the  extent  of  making  arrests  for  violating  the  laws  of  this 
state  thereon  and  bring  the  offender  back  to  the  City  of  Jef- 
ferson to  be  charged  and  stand  trial?  While  such  words  are 
sometimes  broadly  construed,  we  are  Inclined  to  answer  the 
question  in  the  negative  in  the  absence  of  more  specific  legis- 
lation granting  to  said  city  specific  police  powers  over  said 
area . 


"Regulate"  has  been  defined  in  many  ways,  depending  upon 
how  it  is  used.  In  Wilhoit  v.  City  of  Springfield,  171  S.W. 
(2d)  95,  l.c.  100,  the  court  in  defining  the  word  "regulate," 
as  used  in  the  motor  vehicle  act,  subsection  (b).  Section 
8393,  said: 
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" Subsection  * t> ' of  Section  8395,  supra, 
provides:  'Municipalities  may,  by  ordi- 

nance, make  additional  rules  of  the  road 
or  traffic  regulations  to  meet  their 
needs  and  traffic  conditions;  * * * 
regulate  the  parking  of  vehicles  on  the 
streets  and  prohibit  or  control  left- 
hand  turns  of  vehicles  * * *.  No  ordi- 
nance shall  be  valid  which  contains 
provisions  contrary  to  or  in  conflict 
with  this  article,  except  as  herein 
provided. ' 

************** 

"Subsection  ’ b ’ delegates  to  the  city 
the  power  to  regulate  the  parking  of 
vehicles  on  the  streets.  This  grant  of 
authority  carries  with  it  broad  dis- 
cretionary power  and  under  the  word 
'regulate'  the  city  may  invoke  all  the 
reasonable  and  necessary  police  powers 
it  may  have  in  enforcing  its  control 
over  the  streets,  and  particularly  with 
respect  to  the  parking  of  vehicles. 

Roper  v.  Greenspon,  supra;  McGill  v. 

City  of  St.  Joseph,  supra." 

Also,  in  Marsh  v.  Bartlett,  121  S.W.  (2d)  737,  the  court 
construed  the  constitutional  amendment  creating  the  Conserva- 
tion Commission  of  this  state  and  prescribing  its  duties 
(Section  16,  Article  XIV,  Constitution  of  Missouri  1875), 
which  amendment  provided  in  part  that  the  control,  management, 
restoration,  conservation  and  regulation  of  bird,  fish,  game, 
forestry  and  all  wildlife  resources  of  this  state,  including 
sanctuaries,  refuges,  reservations  and  all  other  property  now 
owned  or  used  for  said  purposes  or  hereafter  acquired  for 
said  purposes  and  the  acquisition  and  establishment  of  same 
and  the  administration  of  laws  now  or  hereafter  pertaining 
thereto  shall  be  vested  in  a commission  to  be  known  as  the 
Conservation  Commission.  The  court,  in  construing  the  word 
"regulate,"  as  used  in  said  amendment,  said,  1.  c.  7^: 

"It  has  been  indicated  above  that  the 
Conservation  Commission  has  been  granted 
the  authority  to  control,  regulate,  etc., 
the  matters  committed  to  it.  There  was 
much  discussion  by  counsel  in  their  oral 
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arguments,  and  much  appears  in  their 
brief,  with  reference  to  the  meaning 
of  the  words  definitive  of  that 
authority.  In  the  aspect  of  the  Amend- 
ment now  under  consideration  there  is 
no  need  to  go  into  definition  of  the 
various  terms.  They  take  color  and 
significance  from  the  context. 

"The  term  'regulate'  will  be  sufficient 
for  the  moment.  It  includes  ordinarily 
the  means  to  adjust,  order,  or  govern 
by  rule  or  established  mode;  direct  or 
manage  according  to  certain  standards 
or  rules.  Sluder  v.  St.  Louis  Transit 
Co.,  189  Mo.  107,  88  S.W.  648,  5 L.R.A., 

N.S.,  186.  Regulation  and  legislation 
are  not  synonymous  terms.  In  re  North- 
western Indiana  Tel.  Co.,  201  Ind.  667, 

171  N.E.  65,  70.  Regulation  is  compre- 
hensive enough  to  cover  the  exercise  of 
authority  over  the  whole  subject  to  be 
regulated.  Southern  R.  Co.  v.  Russell, 

133  Va.  292,  112  S.E.  700,  703.” 

Likewise,  the  courts  have  construed  the  word  "operate." 
However,  under  such  construction,  it  does  not  appear  to  have 
as  broad  a meaning  as  the  word  "regulate."  In  State  ex  rel. 
City  of  Chillicotne  v.  Wilder,  98  S.W.  465,  200  Mo.  97,  the 
court  said,  l.c.  106: 

"*  * * The  word  'maintain'  does  not 
mean  'to  provide  or  construct,'  but 
to  keep  up  and  preserve,  and  the  word 
'operate'  means  to  put  into  or  continue 
in  operation  or  activity.  * * *" 

In  State  v.  Erie,  232  N.W.  279,  281,  210  Iowa  974,  the 
court  held  the  word  "operate"  means  to  act  or  control  or  to 
manage  authoritatively,  to  conduct  or  manage  the  affairs  of, 
to  direct  or  to  put  into  action,  activity  or  operation,  to 
supervise  the  work  of,  to  work. 
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A review  of  the  statutes  will  show  that  when  the  Legis- 
lature of  this  state  intended  for  a city  of  third  class  to 
exercise  police  power  over  territory  such  municipality  was 
authorized  to  acquire  for  specified  purposes  outside  the 
geographical  boundaries  of  said  municipality,  the  Legislature 
did  not  merely  leave  the  matter  to  be  determined  by  implica- 
tion or  construction  of  such  words  as  "operate”  and  "regulate," 
but  specifically  authorized  said  municipality  to  exercise 
police  power  over  such  acquired  area. 

We  refer  you  to  the  following  instances:  Section  6953, 

Article  5*  Chapter  38,  R.S.  Mo.  1939,  provides  that  the 
council  may  make  regulations  and  pass  ordinances  for  preven- 
tion of  the  introduction  of  contagious  diseases  into  the  city 
and  may  make  quarantine  laws  and  enforce  the  same  within  five 
miles  of  said  city;  also,  that  the  council  may  purchase  or 
condemn  and  hold  for  the  city,  within  or  without  the  city 
limits,  within  ten  miles  therefrom,  all  the  necessary  land 
for  hospital  purposes,  waterworks,  sewer  carriage  and  outfall, 
and  erect,  establish  and  regulate  hospitals,  workhouses,  poor- 
houses,  and  provide  for  the  government  and  support  of  same; 
and  concludes  that  the  police  jurisdiction  of  the  city  shall 
extend  over  such  lands  and  property  to  the  same  extent  as 
over  public  cemeteries,  as  provided  in  this  article.  Section 
6972  under  Article  5,  Chapter  38,  R.S.  Mo.  1939,  provides  that 
the  council  in  third-class  cities  (such  as  Jefferson  City,  Mis- 
souri) may  purchase  within  the  city,  or  within  three  miles 
thereof,  real  estate  for  public  cemetery  purposes,  and  that  the 
council  may  make  rules  and  pass  ordinances  imposing  penalties 
and  fines,  not  exceeding  $100.00,  regulating,  protecting  and 
governing  city  cemeteries,  the  owners  of  lots  therein,  visitors 
thereto,  and  punishing  trespassers  therein;  and  officers  of  said 
city  shall  have  full  jurisdiction  and  power  in  the  enforcement 
of  such  rules  and  ordinances  as  though  they  related  to  the  city 
itself.  Section  7014,  Article  5,  Chapter  38,  R.S.  Mo.  1939, 
provides  that  for  any  purpose  or  purposes  mentioned  in  preceding 
sections,  the  council  shall  have  power  to  enact  and  make  all 
necessary  ordinances,  rules  and  regulations,  and  they  shall  have 
power  to  enact  and  make  all  such  ordinances  and  rules,  not  in- 
consistent with  the  laws  of  this  state,  as  may  be  expedient  for 
maintaining  the  peace  and  good  government  and  welfare  of  the  city, 
and  all  ordinances  may  be  enforced  by  prescribing  and  inflicting 
upon  its  inhabitants,  or  other  persons  violating  same,  such  fine 
not  exceeding  $100.00  and  such  imprisonment . not  exceeding  three 
months,  or  by  fine  and  Imprisonment,  as  may  be  just  for  any  offense, 
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recoverable  with  cost  of  suit,  together  with  judgment  of 
imprisonment,  until  fine  or  cost  are  paid  or  satisfied. 
Furthermore,  Section  7015*  R.S.  Mo.  1939*  a part  of  the  same 
article,  provides  that  any  person  who  shall  violate  any  of 
the  provisions  of  this  article,  for  the  violation  of  which 
no  punishment  has  been  provided,  shall  be  deemed  guilty  of  a 
misdemeanor,  and  upon  conviction  shall  be  punished  according 
to  law. 

In  view  of  such  provisions,  specifically  vesting  in  such 
municipalities  police  power  over  such  areas  acquired  by  the 
municipalities,  no  one  can  question  their  authority  in  such 
cases  as  to  having  the  right  to  pass  ordinances  and  enforce 
such  ordinances  and  regulations  in  the  same'  manner  as  if  such 
violations  had  been  committed  within  the  cities  and  not  miles 
outside  of  said  municipalities.  It  is  not  necessary  to  give 
any  words  used  a strained  construction  to  grant  such  munici- 
palities police  power  over  such  areas  outside  the  boundaries 
of  said  municipalities . However,  that  is  not  true  in  the 
instant  case,  where  no  such  specific  police  powers  are  granted 
over  said  area  outside  the  boundaries  of  said  municipality. 

We  are  inclined  to  believe  that  the  well  established  rule  of 
statutory  construction  that  the  expression  of  one  thing  is 
exclusion  of  another  is  applicable  in  the  instant  case.  (See 
State  ex  rel.  Kansas  City  Power  & Light  Company  v.  Smith, 

111  S.W.  (2d)  513*  342  Mo.  75;  Kroger  Grocery  & Baking  Company 
v.  City  of  St.  Louis,  106  S.W.  (2d)  435,  34l  Mo.  62,  111  A.L.R. 
5891)  As  we  have  shown,  the  Legislature  has  heretofore 
authorized  such  third-class  cities  to  acquire  land  outside 
the  cities  for  certain  purposes,  not  airports  or  landing  fields 
and  has  vested  in  such  cities  police  power  over  such  areas, 
therefore  by  reason  of  the  fact  the  Legislature  has  failed  to 
specifically  vest  police  power  over  airports  and  landing  fields 
we  must  conclude,  under  the  foregoing  rule,  it  did  not  Intend 
to  give  such  authority. 


CONCLUSION 


Therefore,  it  is  the  opinion  of  this  department  that, 
while  the  City  of  Jefferson  City,  a third-class  city,  is 
authorized  to  acquire  land  for  airport  or  landing  field  out- 
side of  Jefferson  City  and  located  in  Callaway  County,  so  far 
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the  Legislature  has  not  delegated  to  said  city  power  to  pass 
ordinances  for  violations  of  regulations  and  laws  committed  on 
such  airport  or  landing  field,  and  until  the  Legislature  does 
specifically  delegate  such  authority  to  said  city,  it  cannot 
exercise  police  power,  make  arrests  in  Callaway  County,  and 
bring  the  offenders  to  Jefferson  City  and  charge  them  and  re- 
quire them  to  stand  trial  in  said  city. 


Respectfully  submitted. 


AUBREY  R.  HAMMETT,  JR. 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 
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COUNTY  COURTS:  County  courts  in  counties  of  the  third  class  may 

charge  mileage  for  each  trip  in  going  to  and 
from  court. 


July  21,  19l|8 


Honorable  John  F.  Wilson 
Presiding  Judge 
Jasper  County  Court 
Joplin,  jlissouri 

Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  wherein 
you  request  an  official  opinion  from  this  department  in  the 
following  language : 

"Will  you  please  furnish  the  undersigned  * 
with  an  official  opinion  on  the  question 
of  the  authority  of  the  members  of  the 
county  court  in  a county  of  the  second 
class  to  charge  and  collect  mileage  for 
each  trip  they  ..take  in  holding  court  in 
such  counties?" 

In  order  for  officers  to  be  entitled  to  compensation  for 
duties  performed  in  connection  with  their  office,  they  must 
be  able  to  point  to  the  statute  authorising  such  charges. 

Cite  Hodavay  County  vs.  Kidder,  129  3*W.  (2d)  357*  With 
that  principle  in  mind,  we  look  to  the  statutes  to  determine 
whether  or  not  members  of  the  court  may  charge  mileage  for 
each  trip  they  make  in  holding  court.  Jasper  County  being 
a county  of  the  second  class,  we  find  that  in  Lava  of  Missouri, 
19k5,  page  638,  the  law  which  relates  to  the  compensation  and 
mileage  of  Judges  in  such  counties.  Section  2 of  the  act  fixes 
the  salaries  of  the  judges.  Sectioh  3 of  the  act  provides  as 
follows  1 

"The  judges  of  the  county  court  in  counties 
of  the  seoond  class  shall  receive  the  sum 
of  five  cents  per  mile  for  each  mile  act- 
ually  and  necessarily  traveled  in  the  per- 
formance of  their  official  duties.  All 
claims  for  reimbursement  for  siileage  shall 
be  in  writing,  and  signed  by  the  judge 
making  claim  therefor,  and  filed  with  the 
clerc  of  th6  county  court,  livery  such 
clai n shall  show  the  mile  a traveled,  the 
date  of  each  trip,  the  nature  of  the  busi- 
ness, and  the  places  to  and  from  which  such  - 
judge  has  traveled  during  the  period  covered." 


1 ^ 
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It  will  be  noted  from  this  section  that  there  are  no 
limitations  on  the  number  of  trips  judges  may  charge  for 
attending  courts  in  their  counties.  The  only  provisions 
are  that  the  miles  traveled  must  be  necessarily  traveled  in 
the  performance  of  their  official  duties.  Prior  to  the 
enactment  of  the  19b5  act.  Section  24.94*  S.  Ho.  1939* 
provided  for  the  compensation  and  mileage  of  judges  in  counties 
of  the  same  class  as  Jasper  County.  This  section  limited  the 
number  of  times  that  judges  of  oounty  courts  in  counties  of 
less  than  20,000  inhabitants  could  make  this  mileage  charge, 
but  it  did  not  limit  the  number  of  times  that  judges  of  county 
courts  in  counties  such  as  Jasper  County  could  make  this  charge 
in  any  one  year.  Apparently  the  lawmakers,  by  the  enactment 
of  the  19hS  act,  supra,  have  intended  not  to  change  the  law 
in  respect  to  the  number  of  times  county  judges  in  counties 
such  as  Jasper  County  may  charge  mileage  for  attending  court. 


CONCLUSION 


From  the  foregoing,  it  is  the  opinion  of  this  department 
that  judges  of  county  courts  in  counties  of  the  second  class 
are  not  restricted  in  the  number  of  times  they  may  charge 
mileage  whioh  they  actually  and  necessarily  travel  in  the 
performance  of  their  official  duties. 


Respectfully  submitted. 


TYRE  W.  BURTON 

Assistant  Attorney  General 

APPROVED* 


Trsr^mum — 

Attorney  General 
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September  23,  194$ 

W F 


Honorable  Robert  P,  C.  Wilson  III 
Prosecuting  Attorney 
Platte  County 
Platte  City,  Missouri, 

Dear  Mr,  Wilson:  x 

We  have  yours  of  recent  date  in  which  you  request  an 
opinion  of  this  department  on  the  question  of  whether  or  not 
real  estate  owned  in  Platte  county  by  the  City  of  Kansas 
City,  Missouri  la  subject  to  taxation. 

In  your  letter  you  state  that  this  real  estate  is  not  used 
for  city  purposes,  that  it  adjoins  real  estate  on  which  the 
city  waterworks  are  located  and  is  rented  and  used  solely  as 
a farm. 

Section  6,  of  Article  10  of  the  Constitution  of  Missouri, 
1945,  which  relates  to  the  subject  of  exemption  from  taxation 
property  reads,  in  part,  as  follows: 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation;  * * *" 

The  63rd  General  Assembly  passed  an  enabling  act  to  this 
section  which  will  be  found  in  Laws  Missouri,  1945*  at  page  1800, 
The  Act  Insofar  as  it  applies  to  your  question,  reads,  in  part, 
as  follows: 

"The  following  subjects  shall  be  exempt  * 

from  taxation  for  state,  county  or  local 
purposes:  First,  lands  and  other  property 
belonging  to  this  state;  Second,  lands  and 
other  property  belonging  to  any  city,  county 
or  other  political  subdivision  in  this  state. 

Including  market  houses,  town  halls  and  other 
public  structure 8,  with  their  furniture  and 
equipments  and  on  public  squares  and  lots 
kept  open  for  health,  use  or  ornament;  Third, 
lands  or  lots  of  ground  granted  by  the  United 
States  or  this  state  to  any  county,  city  or 
town,  village  or  township,  for  the  purpose  of 
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educatlon,  until  cisposed  of  to  individuals 
by  sale  or  lease;  Fourth,  non-profit  • 
cemeteries;*  « *". 

From  the  way  you  have  stated  your  question,  you  seem  to  take 
the  position  that  even  though  the  land  is  owned  by  the  city,  yet, 
since  it  is  not  used  for  city  purposes  it  should  not  receive  the 
benefits  of  the  exemption  sections.  We  do  not  think  that  the 
Missouri  courts  have  given  these  exemption  sections  of  the  Con- 
stitution and  statutes  that  construction.  In  other  words,  we 
think  that  "ownership"  determines  whether  or  not  property  owned 

by  municipalities  is  exempt  from  taxation. 

« 

In  129  A.L.R.  at  page  I4.8I,  Subhead  II,  cases  are  annotated 
under  the  heading  of  unqualified  exemption  of  publicly  owned 
property,  and  the  following  principle  is  stated  over  which  those 
cases  are  cited. 

"The  rule  stated  in  the  earlier  anno- 
tations, that  where  the  exemption  of 
property  owned  by  the  state  or  sub- 
ordinate municipal  bodies  is  express 
and  unqualified,  such  property  cannot 
be  taxed,  irrespective  of  the  use  to 
which  it  is  put,  was  applied  in  Ander- 
son-Cottonwood  Irrig  Diet.  V.  Kluk- 
ert (1939)  13  Cal(2d)  191,  * * * *" 

The  case  of  Grand  River  Drainage  District  vs.  Reid,  3I4J.  Mo. 
12I4.6,  111  S.W.  (2d)  151,  is  cited  as  one  following  the  above  rule. 
The  Grand  River  Drainage  District  acquired  land  at  tax  sales  and 
the  taxing  authorities  attempted  to  Impose  and  collect  ad  valorem 
taxes  on  this  land  because  it  was  not  used  for  drainage  district 
purposes.  The  court  in  that  case  went  into  the  question  of  the 
reason  for  acquiring  land  and  the  use  to  which  it  was  put  and 
held  that  it  was  not  subject  to  taxation  citing  the  constitutional 
provision  hereinbefore  set  out. 

In  the  case  of  State  ex  rel.  John  Mills,  Collector  of  the 
City  of  Aurora  vs.  Fleming  et  al.,  275  Mo.  509,  the  principle  was 
applied  that  where  a flat  exemption  is  made  on  account  of  owner- 
ship of  property  that  the  exemption  does  not  depend  on  what  use 
such  property  may  be  put. 

We  think  the  principle  as  stated  in  Am.  Jur.  Vol.  51,  page 
559,  Section  570,  is  applied  in  Missouri.  This  reads  as  follows! 

"Property  owned  by  the  state  or  subordinate 
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T.unicipal  bodies  is  expressly  exempted  from 
taxation  by  constitutional  provision  or 
statutory  enactment  in  many  Jurisdictions. 

In  such  instances,  although  there  is  authority 
otherwise,  the  prevailing  rule  is  that  where 
the  exemption  is  express  and  unqualified, 
no  tax  can  be  levied  against  it,  regardless 
of  the  use  to  which  it  is  put.  According  to 
this  doctrine,  where  a tax  exemption  is 
directed  solely  to  the  » ownership*  of  public 
property,  the  use  to  which  such  property  is 
put  is  immaterial.  Under  a constitutional 
exemption  of  such  property  'as  may  belong 
to*  the  state,  a mortgage  to  the  regents  of 
the  state  university  was  held  exempt.  A 
building  owned  by  a municipality  and  operated 
as  a dispensary  of  municipally  owned  liquors 
has  been  held  public  property  which  could  not 
be  taxed  under  a statute  exempting  'all  public 
property, ' even  though  it  was  used  for  the 
purpose  of  producing  income." 


CONCLUSION 

Under  these  authorities  the  lands  which  the  City  of  Kansas 
City  owns  and  which  are  located  in  Platte  County  are  not  subject 
to  taxation  even  though  such  lands  are  used  for  farming  purposes. 


Respectfully  submitted. 


TYRE  W.  BURTON 

APPROVED*  Assistant  Attorney  General 


Jr.  

Attorney  General 


I 
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TAXATION: 


Property  not  presently  used  for  charitable  or  religious 
purposes  not  entitled  to  exemption  from  taxation# 


November  l6t  19^3 


Mr#  Robert  P#  C#  Wilson,  III 
Prosecuting  Attorney 
Platte  City,  Missouri 

f 

Dear  Mr#  Wilson: 


We  have  received  your  request  for  an  opinion  of  this  depart- 
ment, which  request  is  as  follows: 


"Enclosed  find  certified  copies  of  a 
Declaration  of  Trust  and  a Deed,  both 
of  which  relate  to  certain  real  property 
located  in  Platte  County,  Missouri#  It 
is  the  position  of  tne  grantees  in  this 
deed  that  it  is  exempt  from  taxation  by 
the  state#  I respectfully  request  the 
opinion  of  your  department  as  to  whether 
or  not  this  land  is  exempt# 

"For  your  further  information,  there  are 
no  religious  structures  on  the  premises 
and  no  religious  activity  is  engaged  in 
on  the  premises#  At  this  time  it  is 
being  operated  solely  as  a farm,  l#e# 
crops  are  in  cultivation  and  stock  la 
being  raised,  the  farming  activities 
being  carried  on  by  tenants •" 


In  brief  summary,  the  Declaration  6f  Trust  expresses  a 
purpose  of  establishing  a foundation  to  provide  clergy  and  other 
workers  of  the  Protestant  Episcopal  Church,  and  other  church 
bodies,  with  practical  experience  in  farming  operations  in  order 
to  train  them  in  carrying  on  church  work  in  rural  and  farming 
coujtaunities#  To  carry  out  this  purpose,  the  donors,  Wilbur  A# 
Cochel  and  Carolyn  F#  Cochel,  his  wife,  have  conveyed  to  trustees 
a three  hundred  and  twenty  acre  farm,  on  which  the  practical 
training  is  to  be  received#  The  donors  have  reserved  the  right 
to  erect  and  pay  for  a house  on  said  farm  where  they  may  live 
for  the  remainder  of  their  lives,  "to  the  end  that  said  Wilbur 
A#  Cochel  may,  under  the  authority  and  control  of  the  trustees, 
supervise  the  operation  of  the  farming  activities  upon  said 
farm  for  his  life  * * 
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The  instrument  further  provides  that  the  trustees  shall  have 
full  power  to  employ  as  manager  for  said  farm  a person  exper  aed 
in  faming  operations  and  to  allow  him  such  compensation  as  they 
deem  proper.  The  instrument  expressly  provides  that  all  monies 
made  from  the  operation  of  the  farm  shall  belong  to  the  trustees 
as  a part  of  the  trust  estate,  to  be  used  solely  for  the  purpose  of 
the  trust* 

Section  6$  Article  X of  the  Missouri  Constitution.  19^5*  contains 
the  following  provision* 

"All  property,  real  and  personal,  of  the 
state,  counties  and  other  political  sub- 
divisions, and  non-profit  cemeteries,  shall 
be  exempt  from  taxation!  and  all  property, 
real  and  personal,  not  held  for  private  or 
corporate  profit  and  used  exclusively  for 
religious  worship,  for  schools  and  colleges, 
for  purposes  purely  charitable,  or  for 
agricultural  and  horticultural  societies 
may  be  exempted  from  taxation  by  general 
law.  All  laws  exempting  from  taxation 
property  other  than  the  property  enumerated 
t in  this  article,  shall  be  void." 

. i 

Pursuant  to  this  constitutional  provision  the  Legislature  enacted 
the  following  statute,  (Lawa  19^-5,  page  1799#  Seotlon.  $)t 

"The  following  subjects  shall  be  exempt 
from  taxation  for  state,  county  or  local  * 

purposes*  * * * 3ixth,  all  property  real 
and  personal  actually  and  regularly  used 
exclusively  for  religious  worship,  for 
schools  and  colleges,  or  for  purposes 
purely  charitable,  and  not  held  for 
private  or  corporate  profit  shall  be  ex- 
empted from  taxation  for  state,  city, 
county,  school,  and  looal  purposes!  pro- 
vided, however,  that  the  exemption  herein 
granted  shall  not  include  real  property 
not  aotually  used  or  occupied  for  the 
purpose  of  the  organisation  but  held  or 
used  as  investment  even  though  the  income 
or  rentals  received  therefrom  be  used 
wholly  for  religious,  educational,  or 
oharitable  purposes.” 

The  rule  is  well-established  in  this  state  that  exemptions 
from  taxation  must  be  given  a strict,  although  reasonable,  con- 
struct ion.  Young  Women »s  Christian  Association  vs.  Baumann,  3^4- 
Mo.  898,  130  S.W. (2d)  U?9i  State  ex  rel.  St.  Louis  Young  Men's 
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Christian  Association  vs.  Koen,  320  Mo.  1172,  11  3.W.(2d)  30. 

Furthermore,  the  burden  of  establishing  the  right  to  exemption 
from  taxation  is  upon  the  party  claiming  the  exemption.  National 
Cemetary  Association  of  Missouri  vs.  Benson,  3^4-  Mo.  781}.,  129  S.  W. 
(2d)  81^2. 

Although  in  some  states,  under  particular  constitutional  or 
statutory  provisions,  ownership  by  a religious  or  educational  organi- 
sation is  a sufficient  basis  for  exemption  of  property  from  taxa- 
tion (51  Am.  Jur  Taxation,  Seotlon  612,  page  590),  it  is  clear 
under  the  constitutional  and  statutory  provisions  in  this  state 
that  use  of  the  property  is  the  deoidlng  factor,  once  the  non- 
profit nature  of  the  enterprise  has  been  established.  The  courts 
of  this  state  have  held  that  the  exclusive  use  required  has 
reference  to  a primary  and  inherent  use  as  over  against  a mere 
secondary  and  incidental  use.  Salvation  Army  vs.  Hoehn,  188 
S.W. (2d)  286. 

According  to  the  information  which  you  have  supplied  there 
are,  at  present  no  religious  structures  on  the  premises  and  no 
religious  activities  engaged  in  on  the  premises.  The  property 
is  being  operated  solely  as  a farm  with  orops  in  cultivation  and 
stock  belqg  raised,  the  farming  activities  being  carried  on 
by  tenants. 

In  view  of  the  fact  that  the  property  is  now  being  so  used 
we  feel  that  It  should  not  now  be  exempt  from  taxation  beoause 
there  is  no  showing  that  it  is  being  used  for  any  purpose  set 
out  in  either  the  Constitution  or  statute  as  a basis  for  exempt- 
ion. The  fact  that  it  might  be  so  used  at  some  time  In  the 
future  Is  not  sufficient  to  Justify  an  exemption  at  present, 
the  general  rule  being  that  a mere  prospective  use  of  property 
for  religious  or  charitable  purposes  does  not  exempt  It  from 
taxation.  Sioux  Falls  Lodge  vs.  Mundt,  37  S.D.  97#  156  N.W. 

799 J Annotation,  2 A.L.R.  5^4-5* 

Whether  or  not,  should  the  program  contemplated  by  the 
Declaration  of  Trust  be  put  into  effect  In  the  future,  the 
property  would  be  exempt  from  taxation  cannot,  we  feel,  be 
decided  at  the  present  time,  as  it  will  be  a matter  of  fact 
to  be  determined  when  the  actual  method  of  operation  is  known. 

The  aotual  use  would  then  be  the  decisive  question  and  the  pro- 
visions of  the  declaration  of  trust  would  not  be  conclusive  as 
to  the  nature  of  the  enterprise  any  more  than  the  purposes  set 
out  in  a corporation's  charter  are  conclusive  as  to  its  charitable 
nature.  See  Missouri  Goodwill  Industries  vs.  Gruner,  210  3.  W. 

(2d)  38,  39. 
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CONCLUSION 


Therefore,  we  are  of  the  opinion  that  property  conveyed  to 
trustees  for  the  purpose  of  establishing  a foundation  for  train- 
ing clergy  in  practical  farming  operations  and  which  is  now  being 
used  solely  for  the  operation  of  farming  is  not  presently  entitled 
to  be  exempt  from  taxation  under  the  provisions  of  Section  5* 
Article  X of  the  Missouri  Constitution  of  19^5  and  Laws  of 
Missouri  19^5,  page  1799*  Section  5. 


Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


TTPrr'mim — 

Attorney  General 
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STATE  BOARD  OF  OPTOMETRY:  The  advertisement  of  optometric  services 

ADVERTISING:  on  credit  is  the  advertisement  of  "prices 

or  terms  for  optometric  services"  under 
Section  10121  (g),  R.  S.  Mo.,  1939,  as 
amended . 


» 


Filed:  #98 


January  6,  1948 


Dr.  George  A.  Winterer 
202  N.  7th  Street 
St.  Louis,  Missouri 

Dear  Sir: 


FILED 

Iff 


This  is  in  reply  to  your  request  for  an  opinion  of  this 
department,  which  request  is  as  follows: 

"As  a member  of  the  State  Board  of  Optome- 
try in  Missouri  I would  appreciate  very 
much  your  legal  opinion  as  to  the  meaning 
of  the  words  'Terms'  and  'Credit'.  I am 
asking  this  to  cl^arify  the  differentiation 
between  the  two  words  as  far  as  using  them 
in  optmetric  or  optical  advertising.  It  is 
of  some  individual ' s opinion  that  they  mean 
the  same  and  others  say  it  is  a distinct 
difference.  Any  help  you  can  give  me  in  this 
matter  will  be  appreciated  by  me  as  well  as 
the  other  members  of  the  Board." 

Section  10121,  R.  S.  Mo.  1939  > as  amended  Laws  of  1947, 
page  415,  contains  the  following  provision: 

"The  State  Board  of  Optometry  may  either 
refuse  to  issue,  or  may  refuse  to  renew, 
or  may  suspend,  or  may  revoke  any  certifi- 
cate of  registration  for  any  one,  or  any 
combination,  of  the  following  causes: 

****** 

"(g)  Advertising,  directly  or  Indirectly, 
prices  or  terms  for  optometric  services." 

In  construing  this  statute,  the  words  used  should  be  given 
their  meaning  in  common  us£age,  unless  by  doing  so  a result  con 
trary  to  the  intention  of  the  Legislature  and  to  the  purpose  of 
the  statute  would  be  produced.  Artophone  Corporation  v.  Coale, 
345  Mo.  344,  133  S.  W.  (2d)  3^3. 
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Webster's  New  International  Dictionary  defines  the  word 
"terms"  as: 

"Propositions,  limitations,  or  provisions, 
stated  or  offered,  as  in  contracts,  for 
the  acceptance  of  another  and  determining 
the  nature  and  scope  of  the  agreement; 
conditions;  as,  the  terms  of  a sale;  hence, 
specif.,  stipulations  regarding  payment, 
price,  or  wages;  as,  terms  cash." 

When  used  in  connection  with  prices  or  conditions  of  pay- 
ment, the  courts  have  held  that  the  word  "terms"  means  the  time 
and  manner  of  payment.  Nakdimen  v.  Ft.  Smith  and  Van  Buren  Bridge 
District,  115  Ark.  194,  172  S.W.  272;  Carson  v.  Smith,  5 Minn.  78. 
Such  definition  would  seem  to  carry  out  the  intention  of  the 
Legislature  in  adopting  the  section  in  question,  the  apparent  in- 
tention being  to  prevent  reference  in  advertising  to  either  the 
price  or  the  manner  of  payment  for  optometric  services. 


CONCLUSION 


The  advertisement  of  optometric  services  on  credit  is  the 
advertisement  of  "prices  or  terms  for  optometric  services"  under 
Section  10121  (g),  R.S.  Mo.,  1939*  as  amended. 

Respectfully  submitted. 


ROBERT  R.  WELBORN 
Assistant  Attorney  General 


APPROVED: 


J.  E.  TAYLOR 
Attorney  General 


T0M3;TT?S : 
ELECTIONS: 


\ * 

If  proper  petition  is  presented  ta  coxmty  court 
requesting  submission  of  the  proposition  of 
adoption  of  township  organization  at  general 
election,  subsequent  to  election  at  which  town- 
ship organization  was  voted  out,  question  of 
adoption  must  be  submitted  to  voters  at  next 
general  election* 


July  20,  1948 


Honorable  H.  B.  Worley 
Presiding  Judge 
Daviess  County  Court 
Gallatin,  Missouri 


1 


Dear  Sir: 

This  is  in  reply  to  your  letter  of  recent  date  requesting 
an  official  opinion  of  this  department,  and  reading  as  follows: 


"This  county  voted  out  Township  organisa- 
tion in  the  fall  of  1946*  I understand 
that  there  are  several  petitions  being 
circulated  requesting  the  Coxmty  Court 
to  have  it  brought  to  a vote  again  this 
fall  in  order  to  try  and  vote  the  county 
back  to  Township  organization. 


"I  would  like  to  have  your  opinion  as  to 
whether  or  not  the  Coxmty  Court  is  re- 
quired to  submit  this  question  to  a vote 
so  soon  after  the  other  eleotion,  pro- 
viding the  petitions  are  filed." 

Section  13931,  Laws  of  Missouri,  1946,  page  1972,  provides, 
in  part,  as  follows: 

"Upon  petition  of  at  least  one  hundred 
qualified  electors  of  any  county  of  the 
third  or  fourth  classes  praying  there- 
for, which  said  petition  shall  be  filed 
in  the  office  of  the  clerk  of  the  coxmty 
court,  the  county  court  of  such  coxmty 
shall,  by  order  of  record,  submit  the 
proposition  of  the  adoption  of  township 
organization  form  of  county  government 
to  a vote  of  the  electorate  of  the 
coxmty  at  a general  election.  If  such 
petition  shall  be  filed  sixty  days  or 
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more  prior  to  a general  election,  the  prop- 
: osltlon  shall  be  submitted  at  said  general 
election;  if  filed  less  than  sixty  days  be- 
fore such  election,  then  the  proposition 
shall  be  submitted  at  the  general  election 
next  succeeding  said  general  election.  « *" 

From  the  plain,  clear  and  unambiguous  language  of  the 
section  above  quoted  it  is  evident  that  if  a proper  petition 
asking  for  the  submission  of  the  proposition  of  the  adoption 
of  township  organization  in  Daviess  County  is  filed  in  the 
office  of  the  clerk  of  the  county  oourt  sixty  days  or  more 
prior  to  the  general  election  to  be  held  in  November  of  this 
year,  such  proposition  must  be  submitted  to  the  voters  of 
Daviess  County  at  the  general  election  to  be  held  next  November. 
There  is  no  provision  in  any  law  preventing  the  question  of 
adoption  of  township  organisation  in  the  county  at  any  general 
election  when  a proper  petition  requesting  such  submission  is 
filed  in  the  of floe  of  the  county  clerk. 


Conclusion.. 

It  is  the  opinion  of  this  department  that  if  a proper 
petition  asking  for  the  submission  of  the  proposition  of  adop- 
tion of  township  organization  is  filed  in  the  office  of  the 
county  clerk  of  Daviess  County  more  than  sixty  days  prior  to 
the  November  eleotlon,  such  proposition  must  be  submitted  to 
the  voters  at  such  election. 


Respectfully  submitted. 


C . B.  3UR1:- , JR . 

Assistant  Attorney  General 

APPROVED*  . 


J.  E.  TAYLOR 

Attorney  General/ 
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SCHOOLS;  Money  from  sale  of  buildings  bought  with 
• unappropriated  funds  by  state  te'achers  * 
college  deed  not  be  deposited  in  the 
State  Treasury. 


January  28,  1948 


F I LED 
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Mr.  Roland  A.  Zelgel 

Secretary 

Board  of  Regents 

Northeast  Missouri  State  Teachers  College 
Klrksvllle,  Missouri 


Dear  Sir: 

We  hftve  your  letter  of  recent  date  which  reads 
as  follows: 


"The  Northeast  Missouri  State  Teachers  College, 
at  Klrksvllle,  Missouri,  requests  your 
opinion  relative  to  the  following,  to-wlt: 

Recently  said  college  owned  and  controlled 
property  was  requested  by  the  college  to  be 
sold  by  the  3tate  Purchasing  Agent  of  the 
State  of  Missouri  as  surplus  property. 

The  occasion  for  this  request  and  sale  being 
that  said  property,  consisting  of  dwelling 
houses,  be  sold  to  private  persons  in  order 
that  said  dwelling  houses  be  cleared  off  the 
land  which  is  the  site  for  a proposed  college 
owned  and  operated  dormitory. 


Said  properties  were  sold  by  said  State 
Purchasing  Agent  as  requested  as  surplus 
property,  and  the  money  received  by  him 
amounted  to  $2,021.00,  which  said  sum  was 
by  said  State  Purchasing  Agent  turned  to 
the  Department  of  Revenue,  which  in  turn  is 
tendering  the  money  to  the  State  Treasurer 
as  General  Revenue. 

For  your  information,  the  properties  sold 
as  surplus,  together  with  the  real  estate 
said  properties  were  situated  on,  were 
purchased  and  procured  by  the  college  with 
funds  not  aoproprlated  to  said  college  by 


the  State  of  Missouri  or  any  agency  thereof, 
but  with  unappropriated  funds  belonging  to 
said  State  Teaohers  College.  It  is  the 
oontentlon  of  the  college  that  the  funds 
realized  from  the  sale  of  said  properties 
by  said  State  Purchasing  Agent  still  belong 
to  the  college  and  should  not  be  permitted 
to  go  into  the  General  Revenue  Fund  of  the 
State  of  Missouri,  but  should  by  the  State 
Treasurer,  or  other  appropriate  offloers 
of  the  State  of  Missouri,  be  delivered  to 
said  Northeast  Missouri  state  Teaohers  College 
in  order  that  said  funds  might  be  spent  by 
said  Teaohers  College  on  the  said  dormitory 
construction  project. 

Your  opinion  on  this  question  for  the  guidance 
of  the  State  Treasurer  and  other  officials, 
together  with  the  Northeast  Missouri  State 
Teachers  College,  is  hereby  sought. " 

The  Department  of  Revenue  apparently  construes  the 
law  to  be  that  the  funds  you  mentioned  in  your  letter 
are  state  moneys  and  should  be  turned  into  the  State 
Treasury  in  accordance  with  the  provisions  of  Section 
15  of  Artlole  IV  of  the  Constitution  of  1945  and  Section 
36  of  Article  III  of  said  constitution.  Seotlon  15 
of  Artlole  IV  of  the  Constitution  reads  in  cart  as 
follows: 

"The  state  treasurer  shall  be  custodian  of  all 
state  funds.  All  revenue  collected  and 
moneys  received  by  the  state  from  any  source 
whatsoever  shall  go  promptly  into  the  state 
treasury,  and  all  interest,  income  and 
returns  therefrom  shall  belong  to  the  state." 

Section  36  of  Artlole  III  reads  in  part  as  follows: 

"All  revenue  collected  and  money  received 
by  the  state  shall  go  into  the  treasury  and 
the  general  assembly  shall  have  no  power  to 
divert  the  same  or  to  permit  the  withdrawal 
of  money  from  the  treasury,  except  in  pur- 
suance of  appropriations  made  by  law.  ***" 

To  determine  your  question  it  thus  beoomes  necessary 
to  determine  whether  the  money  derived  from  the  sale 
of  the  buildings  mentioned  in  your  letter  constitutes 
"revenue  collected  and  moneys  reoeived  by  the  state 


from  any  source  whatsoever, " 

The  only  case  we  have  been  able  to  find  in  which 
the  courts  have  decided  a similar  question  Is  the  case 
of  State  ex  rel.  Thompson  v.  Board  of  Regents  for 
Northeast  Missouri  State  Teachers  College,  264  S. W. 

608,  305  Missouri,  57,  In  that  case  the  Board  of 
Regents  had  purchased  insurance  policies  upon  buildings 
belonging  to  the  college  and  had  paid  for  said  policies 
out  of  funds  not  appropriated  by  the  Legislature  for 
the  support  of  said  college,  A loss  had  occurred 
under  said  policies,  and  the  Board  of  Regents  had 
collected  damages  from  the  insurance  company,  and  the 
State  Treasury  was  seeXlng  to  compel  the  Board  of 
Regents  to  pay  the  proceeds  of  said  insurance  policies 
into  the  3tate  Treasury.  The  Constitution  at  that 
time  contained  provisions  almost  identical  with  those 
above  quoted  so  that  the  reasoning  of  the  Court  in 
that  case  would  be  applicable  to  the  present  situation 
insofar  as  the  two  constitutional  provisions  are  con- 
cerned, In  discussing  the  provision  of  the  Constitution 
of  1875  which  is  almost  identical  with  Section  15  of 
Article  IY  of  the  Constitution  of  1945,  the  Supreme 
Court  said,  264  3.  W. , 1,0.  699* 

"This  provision,  it  will  be  seen  from  its 
terms,  which  are  wisely  chosen  as  a limitation 
upon  power,  is  restricted  to  'revenue  col- 
lected and  money  received  by  the  state  from 
any  souroe  whatsoever. ' By  revenue,  whether 
its  meaning  be  measured  by  the  general  or 
the  legal  lexicographer,  is  meant  the  current 
income  of  the  state  from  whatsoever  source 
derived  which  is  subject  to  appropriation 
for  public  uses.  This  current  income  may 
be  derived  from  various  sources,  as  our 
numerous  statutes  attest,  but,  no  matter 
from  what  source  derived,  if  required  to 
be  paid  into  the  treasury,  it  becomes  revenue 
or  state  money;  its  classification  as  such 
being  dependent  upon  specific  legislative 
enactment,  or,  as  aptly  put  by  the  respondent, 
state  money  means  money  the  state,  in  its 
sovereign  capacity,  is  authorized  to  receive, 
the  souroe  of  its  authority  being  the  Legis- 
lature. With  this  limitation — and  the  Con- 
stitution 1 t self  is  but  an  instrument  of 
limitations — it  should  be  strictly  construed. 


Thus  construed,  the  spirit  which  prompted 
the  adoption  of  the  provision  is  fully 
recognized  and  Its  purpose  Is  promoted. 

Unless,  therefore,  It  can  be  successfully 
contended,  In  harmony  with  well-recognized 
rules  of  interpretation,  that  the  board 
of  regents  of  the  college  is  the  state, 
and  that  moneys  received  by  It  other  than 
from  appropriations  is  state  money,  the 
constitutional  provision  will  afford  no 
support  to  the  relator's  contention. 

Vhlle  the  board.  In  a sense,  represents 
the  state  in  the  performance  of  Its  duties. 

It  is  but  one  of  the  many  necessary  Instru- 
mentalities through  which  the  former  is 
enabled  to  act  within  the  scope  of  the 
powers  conferred  by  law.  These  powers 
embody  no  attributes  of  sovereignty  which 
would  entitle  them  to  be  designated  as  the 
state's  alter  ego.  While  in  a sense  the 
board  is  an  agent  of  the  state  with  defined 
powers,  the  Importance  of  its  duties  with 
their  attendant  responsibilities,  is  such 
as  to  necessarily  clothe  the  board  with  a 
reasonable  discretion  in  the  exercise  of 
same.  This  is  inevitably  true,  first, 
because  of  the  difficulty  in  framing  a 
statute  with  such  a regard  for  particulars 
as  to  cover  every  exigency  that  may  arise 
in  the  future;  and,  second,  because  a 
restriction  of  the  board's  powers  to  the 
letter  of  the  law  would  destroy  its  efficiency, 
and  to  that  extent  cripple  the  purpose  for 
which  the  institution  was  oreated.  Legis- 
latures, therefore,  moved  by  that  wisdom 
which  is  born  of  experience,  whether  con- 
scious or  not  of  that  aphorism  that  'new 
occasions  teach  new  duties;  time  makes 
ancient  acts  uncouth, ' have  contented  them- 
selves with  defining  in  general  terms  the 
powers  of  such  boards  as  are  here  tinder 
review,  leaving  the  discharge  of  duties 
not  defined,  and  which  may,  under  changed 
conditions,  arise  in  the  future,  to  the 
discretion  of  the  board. • 


After  the  above  discussion  the  court  went  on  to 
discuss  the  operations  of  the  Board  of  Regents  and 
especially  their  operations  under  implied  powers. 

The  Court  concludes  that  the  Board  of  Regents  had 
Implied  powers  to  use  their  discretion  in  many  of  the 
business  affairs  of  the  institution.  Further  in  the 
opinion  the  Court  said,  264  S.W.  1.  c.  701: 

»"In  the  foregoing  discussion  of  the  con- 
stitutional provision  Invoked  by  relator, 
we  have  stated  generally  that  no  statute 
required  the  payment  into  the  state  treasury 
of  the  money  here  in  controversy,  and  that 
a statutory  enactment  was  a prerequisite  to 
such  payment  and  its  receipt  and  deposit  by 
the  treasurer  to  entitle  it,  under  the  Con- 
stitution, to  be  classified  as  state  money." 

Likewise,  there  is  no  statute  on  the  books  now 
which  requires  the  particular  funds  you  mentioned  in 
your  letter  to  be  paid  into  the  State  Treasury,  and 
under  the  reasoning  in  the  case  above  discussed,  such 
funds  would  not,  therefore,  be  state  money  nor  would 
they  be  "revenue  collected"  by  the  state.  To  support 
its  reasoning  in* the  above  mentioned  case,  the  Supreme 
Court  then  disouseed  various  statutes  governing  the 
Board  of  Regents  of  the  oollege.  One  of  the  statutes 
discussed  was  Section  11505,  R.  S.  Mo.  1919,  whioh  was 
almost  identic.il  with  what  is  now  Section  10767,  p. 
1665,  L.  1945,  which  later  section  now  reads  as  follows 

"The  president  of  each  board  shall  make  an 
annual  report  to  the  state  board  of  education, 
in  the  month  of  August  in  each  year,  of  all 
receipts  of  moneys  from  appropriations, 
incidental  fees,  and  all  otner  sources,  and 
the  disbursements  thereof,  and  for  what  pur- 
poses, and  the  condition  of  said  college." 

Said  section  lmplisdly  gave  the  Board  of  Regents 
power  to  hold  and  disburse  the  insurance  funds  without 
their  being  first  deposited  in  the  State  Treasury. 

Said  section  refers  to  moneys  "from  appropriations, 
incidental  fees,  and  all  other  sources".  (Underscoring 
ours). 

Likewise,  Section  10768,  p.  1685,  L.  1945,  pro- 
vides for  a treasurer  for  the  Board  of  Regents  and 
prescribes  his  duties  as  follows: 


“The  treasurer  of  each  board  shall  receive, 
keep  and  disburse  all  moneys  under  the  con- 
trol of  the  board  of  his  district,  and  per- 
form all  such  acts  as  appertain  to  his  office, 
under  the  direction  of  the  board,  and  make 
reports  of  the  same  to  the  board  at  its  annu&l 
meeting.  The  treasurer  of  each  board  shall 
also  make  and  furnish  to  tne  state  board  of 
education  In  the  month  of  August  of  each  year, 
an  abstract  which  shall  contain  a full  account 
of  all  moneys  received  and  disbursed  by  his 
college  during  the  preceding  year,  stating 
from  what  source  received  and  on  what  aooount 
cald  out,  and  the  amount  paid  to  each  orofessor, 
teacher  or  other  offioer  of  the  college; 
and  said  treasurer  shall  every  two  years 
report  to  the  general  assembly,  under  oath, 
an  Itemized  statement  of  all  receipts  and 
expenditures  for  the  two  calendar  years  pre- 
ceding, showing  minutely  all  disbursements 
of  money  received  from  the  state  or  other 
sources,  and  said  college  shall  not  be  entitled 
to  any  appropriation  unless  such  statement 
is  so  made. * 

Section  10768,  supra,  likewise  Implies  that  the 
Board  of  Regents  will  receive  other  moneys  than  those 
appropriated  by  the  Legislature.  Of  course,  if  the 
constitutional  provisions  above  quoted  reauire  the 
funds  in  question  to  be  paid  into  the  state  treasury, 
Sectlonsl0767  and  10768,  supra,  would  be  invalid  insofar 
as  they  conflict  with  such  constitutional  provisions. 
However,  under  the  reasoning  in  the  Thompson  oase, 
said  funds  are  not  such  as  are  required  to  be  paid 
into  the  State  Treasury,  and  Sections  10767  and  10768 
of  the  statutes  merely  amount  to  an  interpretation  by 
the  Legislature  of  the  constitutional  provisions  above 
referred  to  to  the  effect  that  only  current  revenue 
and  money  received  directly  by  the  state  are  required 
to  be  paid  into  the  State  Treasury.  The  buildings 
which  were  sold  under  the  circumstanoes  you  mentioned 
were  not  purchased  out  of  money  appropriated  by  the 
Legislature,  but  were  purchased  by  some  funds  which  tne 
Board  of  Regents  had  in  its  hands  from  some  other 
source.  The  Board  of  Regents  will,  of  course,  be 
required  under  Seotlons  10767  and  10768  to  account 
for  the  proceeds  of  the  sale  of  said  buildings  in  its 
reports.  If  the  General  Assembly  is  not  satisfied 
with  the  way  unappropriated  funds  are  thus  being 
handled,  it  can  pass  such  laws  as  it  thinks  advisable 
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under  the  circumstances.  Up  to  now  it  appears  that  the 
Legislature  has  for  more  thAn  one-half  a century  con- 
sented to  the  Board  of  Regents  of  the  college  handling 
some  funds  independently  of  the  ^tate  Treasury, 


It  is,  therefore,  the  opinion  of  this  office  that 
the  proceeds  of  the  sale  of  buildings  purchased  by  the 
Board  of  Regents  of  the  Northeast  Missouri  State  Teachers 
College  with  funds  not  appropriated  to  said  college  by 
the  Legislature  are  not  required  to  be  turned  into  the 
State  Treasury,  but  may  be  Kept  and  disbursed  by  th# 

Board  of  Regents  of  said  college. 


Yours  very  truly. 


Harry  H.  Kay 

Assistant  Attorney  General 
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